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Part  383 — Farm  Housing  Loans 

DIRECT  FARM  HOUSING  LOANS  UNDER  SECTION 
502  OF  THE  HOUSING  ACT  OF  1949,  AS 
AMENDED 

Chapter  III  of  this  Title  is  amended 
by  the  addition  of  a  new  Part  383  as 
follows: 

Sec. 
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383.14  Subsequent  Farm  Housing  loans. 

Authority:  §§  383.1  to  383.14  issued  under 
R.  S.  161,  sec.  510  (g).  63  Stat.  438;  5  U.  S.  C. 
22,  42  U.  S.  C.  1480  (g).  Statutory  provi¬ 
sions  interpreted  or  applied  are  cited  to  text 
in  parentheses. 

§  383.1  General.  This  part  prescribes 
the  policies,  authorities,  and  procedures 
for  making  direct  Farm  Housing  loans 
under  section  502  of  the.  Housing  Act  of 
1949,  as  amended. 

(Sec.  501,  63  Stat.  432;  42  U.  S.  C.  1471) 

§  383.2  Objective.  The  basic  objec¬ 
tive  of  Farm  Housing  loans  is  to  provide 
decent,  safe,  and  sanitary  farm  dwell¬ 
ings,  essential  farm  service  buildings, 
and  related  facilities  to  farm  owners  who 
do  not  have  sufficient  resources  to  pro¬ 
vide  such  housing  and  cannot  secure 
credit  from  other  sources  on  terms  and 
conditions  which  they  reasonably  could 
be  expected  to  fulfill. 

(Sec.  501,  63  Stat.  432;  42  U.  S.  C.  1471) 

§  383.3  Qualifications  for  Farm  Hous^ 
ing  loan — (a)  Applicant.  In  order  to  be 


eligible  for  Farm  Housing  loan,  the  ap¬ 
plicant  must: 

(1)  Be  the  owner  of  a  farm. 

(2)  Have  income  from  the  farm  and 
other  sources  sufficient  to  meet:  farm 
operating  and  family  living  expenses,  in¬ 
cluding  necessary  capital  replacements, 
payments  on  any  existing  debts,  and 
payments  on  the  proposed  Farm  Housing 
loan. 

(3)  Be  a  citizen  of  the  United  States. 

(4)  Be  without  sufficient  resources  to 
provide  on  his  own  account  the  necessary 
housing,  buildings,  or  repair  and  im¬ 
provements  thereto,  and  be  unable  to 
secure  the  necessary  credit  from  other 
sources  upon  terms  and  conditions  which 
he  reasonably  could  be  expected  to  fulfill. 

(5)  Possess  the  character,  ability,  and 
experience  necessary  to  carry  out  suc¬ 
cessfully  the  farming  operations,  and 
satisfy  the  County  Committee  and  loan 
approval  official  that  he  will  endeavor 
honestly  to  carry  out  the  undertakings 
and  obligations  required  of  him  in  con¬ 
nection  with  the  Farm  Housing  loan. 

(6)  Possess  legal  capacity  to  contract 
for  the  repayment  of  the  Farm  Housing 
loan. 

(b)  Farm.  For  the  purposes  of  this 
part,  a  farm  as  defined  in  the  Housing 
Act  of  1949,  as  amended,  includes  the 
total  acreage  of  one  or  more  tracts  of 
land  owned  by  the  applicant  and  op¬ 
erated  as  an  individual  farm  or  ranch. 
In  addition,  the  applicant’s  farm  must 
be  in  agricultural  production  and  be  of 
such  size  and  productive  capacity  that 
it  (1)  will  produce  agricultural  com¬ 
modities  in  sufficient  quantities  that  the 
proceeds  from  their  sale  will  be  a  sub¬ 
stantial  portion  of  the  operator’s  total 
cash  income,  and  (2)  is  recognized  in 
the  community  as  a  farm  rather  than 
a  rural  residence. 

(Secs.  501,  502,  508,  63  Stat.  432,  433,  436;  42 
U.  S.  C.  1471,  1472,  1478) 

§  383.4  Veterans’  preference.  Vet¬ 
erans,  as  defined  in  §  301.22  of  this  chap¬ 
ter,  and  spouses  and  children  of  deceased 
servicemen,  will  be  given  preference  for 
Farm  Housing  loans.  When  it  appears 
that  available  funds  will  be  inadequate 
to  meet  the  needs  of  all  applicants,  the 
applications  on  hand  from  veterans,  and 
spouses  and  children  of  deceased  service- 
( Continued  on  p.  3479) 
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men,  will  be  processed  first  (“Deceased 
servicemen”  means  men  or  women  who 
died  in  service  during  one  of  the  periods 
specified  in  §  301.22  of  this  chapter.) 

(Sec.  507,  63  Stat.  436,  sec.  3,  67  Stat.  132; 
42  U.  S.  C.  1477) 

§  383.5  Loan  purposes.  Farm  Hous¬ 
ing  loans  may  be  made  to  qualified  ap¬ 
plicants  for  the  following  purposes: 

(a)  Dwellings  and  other  farm  build~ 
ings.  To  construct,  improve,  alter,  re¬ 
pair,  replace,  or  relocate  a  dwelling  (s) 
or  other  essential  farm  building(s)  on 
the  farm.  This  includes  the  purchase 
and  transfer  of  an  existing  dwelling  (s) 
or  other  building  (s)  to  the  borrower’s 
farm.  It  also  includes,  in  connection 
with  such  repair,  alteration,  new  con¬ 
struction,  or  transfer,  sewage  disposal 
systems  and  the  purchase  and  installa¬ 
tion  of  essential  equipment  which  upon 
installation  becomes  part  of  the  real 
estate.  Dwellings  will  be  provided  only 


when  needed  on  the  farm  for  the  farm 
owner,  manager,  tenants,  sharecroppers, 
or  farm  laborers.  Any  portable-type 
farm  service  buildings  that  do  not  be¬ 
come  a  part  of  the  real  estate,  may 
nevertheless  be  provided,  if  (1)  the 
buildings  are  necessary  for  the  success¬ 
ful  operation  of  the  faim,  and  (2)  the 
borrower’s  equity  in  the  real  estate  is 
suflBcient  adequately  to  secure  the  loan. 

(b)  Water.  To  provide  water  supply 
for  dwellings  and  other  farm  buildings, 
including  such  facilities  as  wells,  pumps, 
and  farmstead  distribution  systems, 
which  are  essential  to  the  health  and 
safety  of  the  family  or  necessary  to  the 
successful  operation  of  livestock  enter¬ 
prises. 

(c)  Fees.  To  pay  fees  and  expenses 
incident  to  the  making  and  closing  of 
the  loan  which  are  required  to  be  paid  by 
the  borrower  and  which  he  cannot  pay 
from  other  funds. 

(Sec.  501,  63  Stat.  432;  42  U.  S.  C.  1471) 

§  383.6  Special  requirements — (a) 
Loan  limitations.  (1)  Farm  Housing 
loans  will  not  be  made  to  provide  hous¬ 
ing  or  other  farm  buildings  which  will 
be  in  excess  of  those  economically  essen¬ 
tial  to  the  operation  of  the  farm,  ex¬ 
cessive  when  compared  with  similar  ac¬ 
commodations  in  the  community  that 
are  adequate  and  provide  decent,  safe, 
and  sanitary  farm  housing,  or  signifi¬ 
cantly  more  expensive  than  similar 
buildings  on  farms  in  the  community. 

(2)  Funds  will  not  be  included  in  a 
Farm  Housing  loan  for  line  fencing,  field 
fencing,  or  stock  ponds. 

(3)  When  a  farm  is  owned  by  more 
than  one  person,  such  joint  owners  may 
qualify  for  a  Farm  Housing  loan  pro¬ 
vided  than  individually  and  jointly  they 
are  without  sufiBcient  resources  to 
finance  the  necessary  improvements  on 
their  own  account,  and  are  unable  to  ob¬ 
tain  the  necessary  credit  from  other 
sources  upon  terms  and  conditions  which 
they  reasonably  could  be  expected  to  ful¬ 
fill.  In  such  a  case,  all  the  joint  owners 
will  be  required  to  execute  the  Farm 
Housing  mortgage  so  that  their  interests 
in  the  farm  will  be  subjected  to  the  mort¬ 
gage  lien.  If  the  foregoing  conditions 
are  fulfilled,  a  loan  may  be  made  to  one  or 
more  of  the  joint  owners  provided  that 
each  applicant,  as  distinguished  from  the 
owners  who  merely  would  execute  the 
jnortgage,  otherwise  is  eligible  for  the 
loan. 

(b)  Restrictions  on  loans.  Farm 
Housing  loans  will  not  be  made  to: 

■  ( 1 )  A  corporation  or  cooperative  asso¬ 

ciation. 

(2)  A  homestead  entryman  prior  to 
receipt  of  a  patent  on  the  farm. 

(3)  An  applicant  whose  debts  have 
.been  settled  pursuant  to  §§  364.1  to 

364.10,  372.21  to  372.26,  or  373.21  to 
373.27  of  this  chapter,  or  where  settle¬ 
ment  under  such  sections  is  contem¬ 
plated,  imless  (i)  the  applicant’s  failure 
•  to  pay  his  loan  indebtedness  was  the  re¬ 
sult  of  circumstances  beyond  his  control, 

(ii)  the  causes  which  necessitated  the 
debt  settlement,  other  than  weather 
hazards,  disasters,  or  price  fluctuations, 
have  been  removed,  (iii)  the  borrower’s 
operations  will  be  sound  and  afford  him  a 
reasonable  prospect  of  repaying  the  loan 


and  meeting  his  other  obligations,  and 
(iv)  the  case  is  submitted  to  the  Na¬ 
tional  Office  for  review  prior  to  approval. 

(4)  Pay  debts  incurred  prior  to  the 
closing  of  a  Farm  Housing  loan  except 
fees  for  legal,  engineering,  and  other 
technical  services.  The  County  Super¬ 
visor,  not  later  than  the  time  of  planning 
farm  improvements,  will  advise  each  ap¬ 
plicant  that  construction  work  should  not 
be  started  and  debts  for  such  work  or 
materials  should  not  be  incurred  before 
the  loan  is  closed.  If,  nevertheless,  the 
applicant  incurs  debts  for  materials  or 
construction  before  the  loan  is  closed, 
the  State  Director  may  authorize  in  writ¬ 
ing  the  use  of  Farm  Housing  funds  to 
pay  such  debts  only  when  he  finds  that  all 
the  following  conditions  exist : 

(1)  The  debts  were  incurred  after  the 
applicant  filed  a  written  application  for  a 
loan,  or,  in  the  case  of  a  subsequent  loan 
to  complete  improvements  previously 
planned,  the  debts  were  incurred  after 
the  initial  loan  was  closed. 

(ii)  'The  applicant  is  unable  to  pay 
such  debts  from  his  own  resources  and  to 
obtain  credit  from  other  sources,  and 
failure  to  authorize  the  use  of  Farm 
Housing  funds  to  pay  such  debts  would 
impair  his  financial  position. 

(iii)  The  debts  were  incurred  for  au¬ 
thorized  Farm  Housing  loan  purposes. 

(iv)  The  construction  or  repair  work 
conforms  to  that  shown  on  Form  FHA- 
643,  “Farm  Development  Plan.” 

(c)  Loans  to  Indians  who  own  land  in 
trust  or  restricted  status.  Farm  Housing 
loans  may  be  made  to  Indians  who  own 
land  in  trust  or  restricted  status  in  ac¬ 
cordance  with  regulations  applicable  to 
Farmers  Home  Administration  real  estate 
mortgage  loans  to  such  Indians. 

(d)  Relationship  of  Farm  Housing 
loans  to  Farm  Ownership,  and  Soil  and 
Water  Cor^rvation  loans.  (1)  If  Farm 
Ownership  funds  are  available,  a  Farm 
Housing  loan  will  not  be  made  to  an  ap¬ 
plicant  who  can  qualify  for  an  initial 
Farm  Ownership  loan. 

(2)  A  Farm  Housing  loan  will  not  be 
made  to  a  Farm  Ownership  borrower  un¬ 
less: 

(i)  The  building  credit  needs  of  the 
applicant  cannot  be  met  with  a  subse¬ 
quent  Farm  Ownership  loan. 

(ii)  The  building  improvements  to  be 
financed  are  needed  to  develop  the  farm 
into  an  efficient  family-type  unit. 

(iii)  The  unpaid  balance  of  the  Farm 
Ownership  loan,  plus  the  amount  of  the 
proposed  Farm  Housing  loan,  will  not  ex¬ 
ceed  the>loan  limit  that  would  be  ap¬ 
plicable  if  a  subsequent  Farm  Ownership 
loan  were  being  made. 

(3)  If  the  applicant’s  total  real  estate 
credit  needs  can  be  met  with  a  Soil  and 
Water  Conservation  loan,  a  Farm  Hous¬ 
ing  loan  will  not  be  made. 

(Sec.  501,  63  Stat.  432;  42  U.  S.  C.  1471) 

§  383.7  Rates  and  terms — (a)  Inter¬ 
est  rate.  Interest  on  Farm  Housing  loans 
will  be  charged  at  the  rate  of  4  per¬ 
cent  per  year  on  the  unpaid  principal. 

(b)  Amortization  period.  Each  Farm 
Housing  loan  will  be  scheduled  for  re¬ 
payment  within  the  shortest  period  con¬ 
sistent  with  the  ability  of  the  borrower  to 
pay.  In  no  case  will  the  repayment 
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period  exceed  33  years  from  thw  date 
of  the  note. 

(Sec.  502.  63  Stat.  433  ;  42  U.  S.  C.  1472) 

§  383.8*  Technical  service — (a)  Plan- 
ning  and  performing  farm  development. 
Farm  development  work  will  be  planned 
and  completed  in  accordance  with 
§§  324.1  to  324.2.  324.21  to  324.24,  and 
324.41  to  324.46  of  this  chapter. 

(b)  Appraisal.  When  the  County 
Supervisor  determines  that  a  Farm 
Housing  loan  likely  can  be  made,  an  ap¬ 
praisal  will  be  made  by  the  Farmers 
Home  Administration  employee  author¬ 
ized  to  appraise  farms. 

(c)  Title  clearance  and  legal  services 
in  connection  with  Farm  Housing  loans. 
Title  clearance  and  legal  services  re¬ 
quired  for  making  and  closing  a  Farm 
Housing  loan  will  be  obtained  in  the  same 
manner  as  authorized  for  individual  Soil 
and  Water  Conservation  loans. 

(Secs.  506.  509.  63  Stat.  435.  436;  42  U.  S.  C. 
1476,  1479) 

§  383.9  Security.  Each  Farm  Hous¬ 
ing  loan  will  be  secured  adequately  by  a 
real  estate  lien(s)  to  protect  the  interest 
of  the  Government  during  the  period  of 
the  loan.  Each  Farm  Housing  loan  will 
be  secured  by  a  mortgage  on  the  farm 
being  improved. 

(a)  Additional  security.  When  the 
value  of  the  farm  after  completion  of 
the  planned  improvement,  minus  the 
amount  of  any  existing  liens,  will  be  less 
than  the  amount  of  the  proposed  Farm 
Housing  loan,  such  a  loan  will  be  made 
only  when  additional  real  estate  security 
can  be  taken  which,  in  the  opinion  of 
the  loan  approval  official,  has  sufficient 
security  value  to  compensate  adequately 
for  the  lack  of  security  represented  by 
the  farm  to  be  improved  with  the  Farm 
Housing  loan. 

(b)  Purchase  contracts.  A  mortgage 
on  a  farm  owned  by  an  applicant  under  a 
purchase  contract  may  be  taken  as  se¬ 
curity  for  a  Farm  Housing  loan,  provided 
the  purchase  contract  gives  the  applicant 
a  mortgageable  interest  in  the  property, 
is  not  subject  to  summary  cancellation 
upon  default,  and  does  not  contain  pro¬ 
visions  which  might  jeopardize  the  Gov¬ 
ernment’s  security  position  or  the  bor¬ 
rower’s  ability  to  repay  the  loan. 

(c)  Loans  subject  to  existing  liens.  A 
junior  mortgage  may  be  taken  as  security 
for  a  Farm  Housing  loan,  provided: 

(1)  ’The  prior  lien (s)  does  not  contain 
undesirable  future  advance  provisions, 
repayment  schedules  that  the  borrower 
cannot  meet  in  addition  to  repaying  his 
Farm  Housing  loan,  or  any  provisions 
which  might  jeopardize  the  security  po¬ 
sition  of  the  Government  or  the  borrow¬ 
er’s  ability  to  repay  the  Farm  Housing 
loan;  or 

(2)  The  holder(s)  of  the  prior  mort¬ 
gagees)  agrees  to  modify,  waive,  or  sub¬ 
ordinate  any  undesirable  features  of  the 
mortgagees). 

(Sec.  502,  63  Stat.  433;  42  U.  S.  C.  1472) 

§  383.10  Processing  applications  and 
county  committee  certification — (a)  Ap¬ 
plications.  Applications  for  Farm  Hous¬ 
ing  loans  will  be  taken  on  Form  FHA-197, 
“Application  for  FHA  Services,”  and 
processed  in  accordance  with  §§301.1  to 
301.3  of  this  chapter. 


(b)  County  committee  certification. 
No  Farm  Housing  loan  will  be  made  un¬ 
less  the  County  Committee  certifies  (1) 
that  the  applicant  is  eligible  for  the  loan 
and  has  the  character,  ability,  and  ex¬ 
perience  to  carry  put  the  undertakings 
required  in  connection  with  the  loan,  (2) 
that  the  farm  is  of  such  a  character  that 
the  puiTXise  of  the  loan  will  be  carried 
out.  and  (3)  as  to  the  normal  market 
value  of  the  farm  after  the  contemplated 
improvements  are  made.  Form  FHA- 
197A,  “Operating  Budget  and  Financial 
Statement,”  or  farm  and  home  plans, 
and  Forms  FHA-440  and  FHA-643  will  be 
presented  to  the  County  Committee  for 
their  consideration  before  they  execute 
Form  FHA-121,  “County  Committee 
Certification.” 

(Secs.  501,  508,  63  Stat.  432,  436;  42  U.  S.  C. 
1471,  1478) 

§  383.11  Preparation  of  loan  docket — 

(a)  Use  of  operating  budget  and  finan¬ 
cial  statement,  or  farm  and  home  plans. 
Form  FHA-197A  will  be  prepared  for 
each  applicant  who  presently  is  not  re¬ 
ceiving  supervisory  assistance.  If  the 
application  is  being  considered  early  in 
the  crop  year.  Form  FHA-197A  will  be 
based  on  the  current  year;  however,  if 
the  crop  year  is  well  advanced  or  com¬ 
pleted,  Form  FHA-197A  will  be  for  the 
ensuing  year.  If  a  Form  FHA-197A  re¬ 
cently  was  prepared  in  connection  with 
another  type  of  loan,  this  form  will  be 
revised  to  show  changes  in  the  financial 
statement  and  significant  changes  in  the 
plan  of  operation.  For  an  active  super¬ 
vised  borrower.  Form  FHA-14A,  “Long- 
Time  Farm  and  Home  Plan,”  and  Form 
FHA-14,  “Farm  and  Home  Plan,”  will  be 
used  in  lieu  of  Form  FHA-197A.  These 
forms  will  be  revised  to  show  changes  in 
the  financial  statement  and  significant 
changes  in  the  plan  of  operations. 

(b)  Form  FHA-446,  ‘'Agreement  with 
Prior  Lienholder."  Form  FHA-446  will 
be  used  in  connection  with  any  Farm 
Housing  loans  made  subject  to  an  exist¬ 
ing  real  estate  lien  when,  because  of  the 
repayment  terms  of  the  prior  lien,  objec¬ 
tionable  provisions  in  the  prior  lien  such 
as  future  advance  clauses,  or  other  rea¬ 
sons,  it  would  be  hazardous  for  the  Gov¬ 
ernment  to  make  a  Farm  Housing  loan 
without  the  agreement. 

(c)  Foreclosure  notice  agreements. 
In  States  where  a  mortgage  foreclosure 
without  actual  advance  notice  to  junior 
lienholders  will  extinguish  the  junior 
liens,  a  junior  lien  on  real  estate  will  be 
taken  as  security  for  a  Farm  Housing 
loan  only  if  the  prior  lienholder  executes , 
an  agreement  to  give  the  Government 
actual  advance  notice  of  foreclosure  or 
assignment  of  the  mortgage.  The  State 
Director  will  prescribe  an  appropriate 
form  of  notice  agreement  and  will  issue  a 
State  Instruction  regarding  its  use  and 
prescribing  the  minimum  acceptable  pe¬ 
riod  of  notice.  If  recording  is  required, 
the  cost  will  be  paid  by  the  borrower. 

(d)  Form  FHA-441B,  "Farm  Housing 
Supplementary  Payment  Agreement." 
When  repayment  of  the  Farm  Housing 
loan  is  dependent  primarily  upon  wages 
or  other  off-farm  income,  or  farm  in¬ 
come  received  at  frequent  intervals 
throughout  the  year,  consideration 
should  be  given  to  the  use  of  Form  FHA- 


441B,  to  be  executed  at  the  time  of  loan 
closing  by  the  applicant  and  his  wife 
as  their  names  appear  on  the  note. 

(Secs.  501,  502,  63  Stat.  432,  433;  42  U.  S.  C. 
1471,  1472) 

§  383.12  Loan  approval — (a)  Au¬ 
thority.  The  State  Director  is  author¬ 
ized  to  approve  or  disapprove  Farm 
Housing  loans  in  accordance  with  this 
part.  He  may  redelegate  this  authority 
in  writing  to  one  or  more  of  the  following 
State  Office  employees;  Chief,  Farm 
Loan  Operations;  Chief,  Program  Oper¬ 
ations;  Program  Loan  Officer;  Farm 
Loan  Officer. 

(b)  Ijoan  approval  action.  The  loan 
approval  official’s  action  will  be  the  same 
as  those  for  a  Soil  and  Water  Conserva¬ 
tion  loan  as  prescribed  in  §  352.2  of  this 
chapter. 

(R.  S.  161,  sec.  510  (g) .  63  Stat.  438;  5  Ui  S.  C. 
22,  42  U.  S.  C.  1480  (g))  ’ 

§  383.13  Actions  subsequent  to  loan 
approval — (a)  Actions  prior  to  loan 
closing.  The  actions  subsequent  to  ap¬ 
proval  and  prior  to  closing  a  Farm  Hous¬ 
ing  loan  will  be  the  same  as  for  a  direct 
Soil  and  Water  Conservation  loan  as  pre¬ 
scribed  in  §  352.3  of  this  chapter. 

(b)  Supervised  bank  account.  The 
supervised  bank  account  will  be  used  for 
Farm  Housing  borro^yers  in  the  same 
manner  as  prescribed  for  Farm  Own¬ 
ership  borrowers  in  §§  303.1  to  303.6  of 
this  chapter. 

(c)  Loan  closing.  The  Farm  Housing 
loan  will  be  closed  in  accordance  with 
the  instructions  outlined  in  §  352.4  (b) , 

(d),  and  (e)  of  this  chapter  for  a  direct 
Soil  and  Water  Conservation  loan  se¬ 
cured  only  by  real  estate  except  that: 

(1)  Form  FHA-441,  “Farm  Housing 
Promissory  Note,”  or  Form  FHA-441A, 
“Bond,”  wilt  be  used  and  prepared  in  the 
following  manner: 

(1)  The  date  inserted  in  the  note  will 
be  the  date  the  loan  is  closed. 

(ii)  The  amount  of  the  first  install¬ 
ment,  which  may  be  less  but  not  more 
than  a  regular  installment,  will  be  de¬ 
termined  by  the  County  Supervisor  after 
considering  the  debt-paying  ability  of 
the  borrower. 

(iii)  The  date  of  the  first  installment 
will  be  the  first  December  31  following 
the  date  of  loan  closing. 

(iv)  The  number  of  “the  next  suc¬ 
ceeding”  installments  will  be  one  less 
than  the  number  of  years  over  which 
the  loan  is  to  be  repaid. 

(v)  The  amount  of  each  succeeding 
installment  will  be  computed  by  multi¬ 
plying  the  total  amount  of  the  loan  by 
the  amortization  factor  for  the  number 
of  years  over  which  the  loan  is  to  be 
repaid. 

(Vi)  The  number  of  years  over  which 
the.  loan  is  to  be  repaid  will  be  that  pre¬ 
scribed  by  the  loan  approval  official. 

(vii)  The  note  will  be  signed  on  the 
date  of  loan  closing  by  the  applicant  and 
his  wife,  whether  or  not  title  to  the  farm 
is  held  in  the  name  of  only  one  of  them, 
as  their  names  appear  in  the  title  to  the 
farm. 

(2)  Form  FHA-447. _ _  real  estate 

mortgage  for  Farm  Housing  loans,  will 
be  used.  If  it  does  not  contain  a  cove¬ 
nant  reading,  “That  neither  said  prop¬ 
erty  nor  any  interest  therein  will  be  as- 
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signed,  sold,  or  transferred,  voluntarily 
or  otherwise,  without  the  consent  of  the 
Government,"  such  a  covenant  will  be 
added  before  execution  by  the  borrower. 

(d)  After  loan  closing.  A  conformed 
copy  of  the  recorded  mortgage  will  be 
delivered  to  the  borrower  by  the  County 
Supervisor. 

(Secs.  501.  502,  63  Stat.  432,  433:  42  U.  S.  C. 
1471,  1472) 

§  383.14  Subsequent  Farm  Housing 
loans.  Subsequent  Farm  Housing  loans 
may'be  made  for  the  same  purposes  and 
under  the  same  conditions  as  initial 
loans.  The  subsequent  loan  will  be 
processed  in  the  same  manner  as  initial 
loans  except  that  title  evidence  will  cover 
only  the  period  since  the  previous  Farm 
Housing  mortgage  was  filed  for  record. 
The  mortgage  securing  the  subsequent 
Farm  Housing  loan  will  contain  (by 
typed  insertion,  if  necessary)  a  provi¬ 
sion  to  the  effect  that  both  the  initial 
loan  and  the  subsequent  loan  will  be 
secured  by  both  the  initial  mortgage 
and  the  subsequent  mortgage  and  that 
default  under  either  mortgage  will  be 
default  under  both. 

(Secs.  501,  502,  63  Stat.  432,  433;  42  U.  S.  C. 
1471,  1472) 

Dated:  May  21,  1956. 

[seal]  H.  C.  Smith, 

Acting  Administrator, 
Farmers  Home  Administration. 

[P.  R.  Doc.  56-4138;  Piled,  May  24,  1956; 

8:53  a.  m.] 


Chapter  IV — Commodity  Stabilization 
Service  and  Commodity  Credit  Cor¬ 
poration,  Department  of  Agriculture 

Subchapter  B— Loans,- Purchases,  and  Other 
Operations 

[1956  C.  C.  C.  Cottonseed  Bulletin  1] 

Part  443 — Oilseeds 

SUBPART — 1956  COTTONSEED  LOAN  PROGRAM 

This  bulletin  states  the  requirements 
with  respect  to  loans  under  the  1956 
Cottonseed  Price  Support  Program  for¬ 
mulated  by  Commodity  Credit  Corpora¬ 
tion  (hereinafter  referred  to  as  CCC) 
and  the  Commodity  Stabilization  Serv¬ 
ice  (hereinafter  referred  to  as  CSS) ,  A 
separate  bulletin  or  bulletins  will  cover 
purchases  of  cottonseed  under  the  1956 
Cottonseed  Price  Support  Program. 
The  program  will  be  carried  out  by  CSS 
under  the  general  supervision  and  direc¬ 
tion  of  the  Executive  Vice  President, 
CCC. 

Sec. 

443.1201  Administration. 

443 . 1 202  Availability  of  loans. 

443.1203  Approved  lending  agencies. 

443.1204  Eligible  producer. 

443.1205  Eligible  cottonseed. 

443.1206  Approved  storage. 

443.1207  Approved  forms. 

443.1208  Determination  of  quantity. 

443.1209  Liens. 

443.1210  Service  charges. 

443.1211  Set-ofifs. 

443.1212  Interest  rate. 

443.1213  Transfer  of  producer’s  equity. 

443.1214  Safeguarding  of  the  cottonseed. 


Sec. 

443.1215  Insurance. 

443.1216  Loss  or  damage  to  the  cottonseed. 

443.1217  Personal  liability. 

443.1218  Maturity  and  liquidation  of  loans. 

443.1219  Release  of  the  cottonseed  under 

loan. 

443.1220  Purchase  of  notes. 

443.1221  Loan  and  settlement  rates. 

443 .1222  Cooperative  marketing  associations. 

Authority:  §§443.1201  to  443,1222  issued 
under  sec.  4,  62  Stat.  1070,  as  amended;  15 
U.  S.  C.  714b.  Interpret  or  apply  sec.  5,  62 
Stat.  1072,  secs.  301,  401,  63  Stat.  1053,  1054; 
15  U.  S.  C.  714c,  7  U.  S.  C.  1447,  1421. 

§  443.1201  Administration.  In  the 
field,  the  program  will  be  administered 
through  Agricultural  Stabilization  and 
Conservation  (hereinafter  referred  to  as 
"ASC”)  State  and  county  committees 
(hereinafter  referred  to  as  "State"  and 
“county  committees”)  and  the  CSS  Com¬ 
modity  OfiBce  located  at  Wirth  Building. 
120  Marais  Street,  New  Orleans  16, 
liouisiana  (hereinafter  referred  to  as 
"the  New  Orleans  oflOce”).  Forms  will 
be  distributed  through  the  oflBces  of  State 
and  county  committees.  County  com¬ 
mittees  will  determine  or  cause  to  be 
determined  the  quantity  and  grade  of 
cottonseed,  the  amount  of  the  loan,  and 
the  value  of  the  cottonseed  delivered 
under  the  loan.  Loan  documents  will  be 
completed  in  the  county  ASC  office  and 
copies  of  such  documents  will  be  re¬ 
tained  there.  All  documents  will  be  ap¬ 
proved  by  the  county  office  manager,  or 
other  employee  of  the  county  office  desig¬ 
nated  by  him  to  act  in  his  behalf.  Such 
designations  shall  be  on  file  in  the  county 
office.  County  office  managers.  State  and 
county  committees  and  the  New  Orleans 
office  do  not  have  authority  to  modify 
or  waive  any  of  the  provisions  of  this 
subpart  or  any  amendments  thereto. 

§  443.1202  Availability  of  loans — (a) 
Area.  Farm-storage  loans  (hereinafter 
referred  to  as  loans)  shall  be  available  on 
eligible  cottonseed  stored  in  approved 
storage  in  all  cotton  producing  areas,  ex¬ 
cept  that  loans  will  not  be  made  in  any 
area  where  the  appropriate  State  com¬ 
mittee  determines  that  the  damage  haz¬ 
ard  to  farm-storage  cottonseed  would  not 
wai’Vant  the  making  of  loans. 

(b)  Time.  Loans  shall  be  available 
through  January  31,  1957.  Notes  and 
chattel  mortgages  must  be  signed  by  the 
producer  and  delivered  to  the  comity  of¬ 
fice  on  or  before  such  date. 

(c)  Source.  Loans  will  be  made  avail¬ 
able  through  the  offices  of  county  com¬ 
mittees.  Disbursements  on  loans  will  be 
made  to  producers  through  approved 
lending  agencies  under  agreements  with 
CCC  or  by  ASC  county  offices  by  means 
of  sight  drafts  drawn  on  CCC  in  accord¬ 
ance  with  instructions  issued  by  CSS  to 
the  State  and  county  committees.  Dis¬ 
bursements  on  loans  will  be  made  not 
later  than  February  15,  1957,  except 
where  specifically  approved  by  the  New 
Orleans  office  in  each  instance.  The 
producer  shall  not  present  the  loan  docu¬ 
ments  for  disbursement  unless  the  cot¬ 
tonseed  are  in  existence  and  in  good  con¬ 
dition.  If  the  cottonseed  are  not  in 
existence  and  in  good  condition  at  the 
time  of  disbursement,  the  proceeds  shall 
be  promptly  refunded  by  the  producer. 


§  443.1203  Approved  lending  agencies. 
An  approved  lending  agency  shall  be  a 
bank,  cooperative  marketing  association, 
corporation,  partnership,  individual,  or 
other  legal  entity  with  which  CCC  has 
entered  into  a  lending  agency  agreement 
(Form  <X:C-322) . 

§  443.1204  Eligible  producer,  (a)  An 
eligible  producer  shall  be  any  individual, 
partnership,  corporation,  association, 
trust,  estate,  or  other  legal  entity,  or  a 
State  or  political  subdivision  thereof 
or  an  agency  of  such  State  or  political 
subdivision,  producing  cottonseed  in  1956 
in  the  capacity  of  landowner,  landlord, 
tenant,  or  sharecropper. 

(b)  Eligible  producers  who  are  mem¬ 
bers  of  cooperative  marketing  associa¬ 
tions  may  act  collectively  through  their 
associations .  in  obtaining  loans  in  ac¬ 
cordance  with  the  provisions  of 
§  443.1222. 

§  443.1205  Eligible  cottonseed.  Eligi¬ 
ble  cottonseed  shall  be  cottonseed  that 
meet  the  following  requirements: 

(a)  The  cottonseed  must  have  been 
produced  in  the  United  States  in  1956 
by  an  eligible  producer. 

(b)  Such  cottonseed  must  have  been 
produced  by  the  person  tendering  them 
for  a  loan,  or  by  the  person  who  delivered 
the  cottonseed  to  the  cooperative  associa¬ 
tion  tendering  the  cottonseed  for  a  loan, 
and  the  beneficial  interest  in  the  cotton¬ 
seed  must  be  in  such  person  and  must 
always  have  been  in  him  or  in  him  and  a 
former  producer  whom  he  succeeded  be¬ 
fore  the  cottonseed  were  harvested. 
Cottonseed  tendered  by  a  cooperative 
association  for  a  loan  must  have  been 
produced  and  delivered  to  the  association 
by  its  producer-members.  Any  person 
tendering  cottonseed  for  a  loan  must 
have  the  legal  right  to  mortgage  the  cot¬ 
tonseed  as  security  for  the  loan. 

(c)  Cottonseed  must  be  sound  and 
clean  and  must  not  contain  more  than  11 
percent  moisture. 

(d)  No  warehouse  receipts  shall  be 
outstanding  on  the  cottonseed. 

§  443.1206  Approved  storage.  Ap¬ 
proved  storage  shall  consist  of  storage 
structures  located  on  or  off  the  farm 
which,  as  determined  by  the  county  office 
manager,  are  of  such  construction  as  to 
afford  safe  storage  of  cottonseed  and 
afford  protection  against  weather  dam¬ 
age,  poultry,  livestock  and  rodents,  and 
reasonable  protection  against  fire  and 
theft. 

§  443.1207  Approved  forms,  (a)  The 
documents  named  in  'this  section,  to¬ 
gether  with  the  provisions  of  this  sub¬ 
part  and  any  supplements  or  amend¬ 
ments  thereto,  govern  the  rights  and  re¬ 
sponsibilities  of  the  producers  under  this 
program.  Loan  documents  executed  by 
an  administrator,  executor  or  trustee  will 
be  acceptable  only  where  valid  in  law 
and  must  be  accompanied  by  documen¬ 
tary  evidence  of  the  authority  of  the  per¬ 
son  executing  such  documents.  Docu¬ 
ments  must  have  State  and  documentary 
revenue  stamps  affixed  when  required  by 
law. 

(b)  The  following  documents  must  be 
delivered  by  the  producer  in  support  of 
every  loan:  Producer’s  Note  and  Supple- 
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mental  Loan  Agreement  (Commodity 
Loan  Form  A)  and  Commodity  Chattel 
Mortgage  (Commodity  Loan  Form  AAf 
covering  the  cottonseed  tendered  as  se¬ 
curity  for  the  loan  both  executed  and 
delivered  within  the  period  prescribed 
in  §  443.1202,  and  such  other  forms  as 
may  be  prescribed  by  CCC. 

§  443.1208  Determination  of  quantity. 
The  quantity  of  cottonseed  at  the  time  a 
loan  is  made  shall  be  determined  by 
actual  weight  or  by  an  estimate  based 
upon  measurements.  When  the  weight 
of  cottonseed  to  be  placed  under  loan  is 
estimated  by  measurement,  90  cubic  feet 
of  cottonseed  shall  be  considered  the 
equivalent  of  one  ton.  The  quantity  de¬ 
livered  in  liquidation  of  the  loan  shall  be 
the  net  weight,  which  shall  be  the  gross 
weight  of  the  cottonseed  less  a  deduction 
for  any  foreign  matter  in  excess  of  1  per¬ 
cent  of  the  gross  weight. 

§  443.1209  Liens.  The  cottonseed 
must  be  free  and  clear  of  all  liens  and 
encumbrances  including  any  claim  the 
ginner  may  have  against  the  cottonseed 
for  his  regular  ginning  charge.  If  liens, 
ginner’s  claims  or  encumbrances  exist 
on  the  cottonseed,  proper  waivers  must 
be  obtained. 

§  443.1210  Service  charges.  The  pro¬ 
ducer  shall  pay  a  service  charge  of  35 
cents  per  ton  on  the  number  of  tons 
placed  under  a  loan,  or  $3.00,  whichever 
is  greater.  State  committees  are  au¬ 
thorized  to  require  prepayment  of  $3.00 
of  the  service  charges.  No  refund  of  any 
service  charge  will  be  made. 

§  443.1211  Set-offs,  (a)  If  the  pro¬ 
ducer  is  indebted  to  CCC  on  any  accrued 
obligation,  or  if  any  installment  or  in¬ 
stallments  on  any  loan  made  available  by 
CCC  on  farm-storage  facilities  or  mobile 
drying  equipment  are  past  due  or  are 
payable  or  prepayable,  imder  the  provi¬ 
sions  of  the  note  evidencing  such  loan, 
out  of  the  proceeds  of  the  price  support 
loan,  he  must  designate  CCC  or  the  lend¬ 
ing  agency  holding  such  note  as  the  payee 
of  the  proceeds  of  the  loan  to  the  extent 
of  such  indebtedness  or  installments,  but 
not  to  exceed  that  portion  of  the  pro¬ 
ceeds  remaining  after  deduction  of  serv¬ 
ice  charges  and  amoimts  due  prior  lien¬ 
holders. 

(b)  If  the  producer  is  indebted  to 
any  other  agency  of  the  United  States 
and  such  indebtedness  is  listed  on  the 
county  debt  register,  he  must  designate 
such  agency  as  the  payee  of  the  proceeds 
to  the  extent  of  such  indebtedness,  but 
not  to  exceed  that  portion  of  the  pro¬ 
ceeds  remaining  after  deduction  of 
amounts  under  paragraph  (a)  of  this 
section. 

(c)  Compliance  with  the  provisions  of 
this  section  shall  not  constitute  a  waiver 
of  any  right  of  the  producer  to  contest 
the  justness  of  the  indebtedness  involved 
either  by  administrative  appeal  or  by 
legal  action. 

§  443.1212  Interest  rate.  Loans  will 
bear  interest  at  the  rate  of  3^4  percent 
per  annum  from  the  date  of  disbursement 
to  the  date  of  repayment  except  that  in 
the  case  of  default  in  satisfaction  of 
loans,  the  deficiency  will  bear  interest 
at  the  rate  of  6  percent  per  annum  from 


the  date  of  default  to  the  date  of  repay¬ 
ment. 

§  443.1213  Transfer  of  producer's 
equity.  'The  right  of  the  producer  to 
transfer  either  his  right  to  redeem  the 
cottonseed  under  loan  or  his  remaining 
interest  may  be  restricted  by  CCC. 

§  443.1214  Safeguarding  of  the  cot¬ 
tonseed.  The  producer  who  places  cot¬ 
tonseed  under  a  loan  is  obligated  to 
maintain  the  storage  structure  in  good 
repair,  and  to  keep  the  cottonseed  in 
good  condition. 

§  443.1215  Insurance.  CCC  will  not 
require  the  producer  to  insure  the  cotton¬ 
seed  placed  under  a  loan;  however,  if  the 
producer  does  insure  such  cottonseed 
and  an  indemnity  is  paid  thereon,  such 
indemnity  shall  inure  to  the  benefit  of 
CCC  to  the  extent  of  its  interest  after 
first  satisfying  the  producer’s  equity  in 
the  cottonseed  involved  in  the  loss. 

§  443.1216  Loss  or  damage  to  the  cot¬ 
tonseed.  The  producers  shall  be  respon¬ 
sible  for  the  quality  and  for  any  loss  in 
quantity  of  the  cottonseed  placed  under 
loan,  except  that,  subject  to  the  provi¬ 
sions  of  §  443.1215,  any  physical  loss  or 
damage  other  than  shrinkage  or  natural 
deterioration,  occurring  after  disburse¬ 
ment  of  the  loan  funds  to  the  producer, 
without  fault,  negligence,  or  conversion 
on  the  part  of  the  producer  or  any  other 
person  having  control  of  the  storage 
structure,  and  resulting  solely  from  an 
external  cause  other  than  insect  infesta¬ 
tion  or  vermin  will  be  assumed  by  CCC 
to  the  extent  of  the  loan  plus  interest, 
provided  the  producer  or  other  person 
having  control  of  the  storage  structure 
has  given  the  county  oflBce  immediate 
written  notice  of  such  loss  or  damage, 
and  provided  there  has  been  no  fraudu¬ 
lent  representation  made  by  the  producer 
in  the  loan  documents  or  in  obtaining  the 
loan.  No  physical  loss  or  damage  oc¬ 
curring  prior  to  disbursement  of  the  loan 
funds  to  the  producer  will  be  assumed  by 
CCC.  Where  disbursement  is  made  by 
check  of  draft  the  date  of  the  check  or 
draft  shall  constitute  the  date  of  dis¬ 
bursement  of  the  funds. 

§  443.1217  Personal  liability.  The 
making  of  any  fraudulent  representa¬ 
tions  by  the  producer  in  the  loan  docu¬ 
ments  or  in  obtaining  the  loan,  or  the 
conversion  or  unlawful  disposition  by 
him  of  any  portion  of  the  cottonseed 
under  loan,  shall  render  the  producer 
subject  to  criminal  prosecution  under 
Federal  law  and  render  him  personally 
liable  for  the  amount  of  the  loan  and  for 
any  resulting  expense  incurred  by  any 
holder  of  the  note. 

§  443.1218  Maturity  and  liquidation  of 
loans,  (a)  Settlement  of  loans,  and  de¬ 
livery  of  the  cottonseed  covered  by 
chattel  mortgage  shall  be  made  in  ac¬ 
cordance  with  this  section.  All  loans 
mature  on  demand  but  not  later  than 
March  1,  1957.  If  the  producer  does  not 
repay  his  loan  on  or  before  maturity,  the 
producer  shall  deliver  the  mortgaged 
cottonseed  in  accordance  with  instruc¬ 
tions  issued  on  behalf  of  the  county  com¬ 
mittee.  The  producer  may,  however,  pay 
off  his  loan  and  redeem  his  cottonseed 
at  any  time  prior  to  the  delivery  of  the 


cottonseed  to  CCC  or  removal  of  the  cot¬ 
tonseed  by  CCC.  In  the  event  the  farm 
is  sold  or  there  is  a  change  of  tenancy, 
the  cottonseed  may  be  delivered  by  the 
producer  before  the  maturity  date  of  the 
loan,  after  obtaining  delivery  instruc¬ 
tions  issued  on  behalf  of  tlie  county 
committee,  or  may  be  delivered  before 
the  maturity  date  of  the  loan  for  other 
reasons  upon  prior  approval  of  the  Ex¬ 
ecutive  Vice  President,  CCC.  After  a 
complete  grade  determination  by  a  cot¬ 
tonseed  chemist  licensed  by  the  U.  S. 
Department  of  Agriculture,  credit  will  be 
given  at  the  applicable  settlement  rate, 
according  to  grade  and/or  quality  (see 
§  443.1221),  for  the  total  Quantity  deliv¬ 
ered,  provided  it  is  the  identical  cotton¬ 
seed  on  which  the  loan  was  made. 

(b)  If  the  producer  is  directed  to  de¬ 
liver  his  cottonseed  to  a  point  other  than 
the  normal  delivery  point  the  producer 
shall  be  allowed  compensation  (as  de¬ 
termined  by  C?CC)  for  the  additional  cost 
of  hauling  the  cottonseed  any  distance 
greater  than  the  distance  from  the  point 
where  the  cottonseed  are  stored  by  the 
producer  to  the  normal  delivery  point. 

(c)  If  the  settlement  value  of  the  cot- 
tomeed  delivered  under  a  loan  exceeds 
the  amount  due  on  the  loan  by  more 
than  $3.00,  such  amount  will  be  paid  to 
the  producer  on  the  basis  of  the  set¬ 
tlement  documents.  To  avoid  adminis¬ 
trative  costs  of  making  small  payments, 
if  the  amount  found  due  the  producer 
in  such  settlement  is  $3.00  or  less,  such 
amount  will  be  paid  only  upon  his  re¬ 
quest.  Payments  will  be  made  by  sight 
drafts  drawn  on  CCC  by  the  county 
office. 

(d)  If  the  settlement  valjie  of  the 
cottonseed  is  less  than  the  amount  due 
on  the  loan  (excluding  interest),  the 
amount  of  the- deficiency,  plus  interest, 
shall  be  paid  to  CCC  by  the  producer 
and  may  be  set  off  against  any  payment 
which  would  otherwise  be  due  to  the 
producei^  under  any  agricultural  pro¬ 
grams  administered  by  the  Secretary  of 
Agriculture  or  any  other  payments 
which  are  due  or  may  become  due  to 
the  producer  from  CC7C  or  any  other 
agency  of  the  United  States:  Provided, 
That,  to  avoid  administrative  costs  of 
handling  small  accounts,  a  deficiency 
of  $3.00  or  less,  including  interest,  may 
be  disregarded  unless  demand  there¬ 
for  is  made  by  CCC  upon  the  producer. 

(e)  If  the  loan  is  not  liquidated  upon 
maturity  by  payment  or  delivery,  the 
holder  of  the  note  may  remove  the  cot¬ 
tonseed  and  sell  them  in  accordance 
with  the  provisions  of  the  chattel  mort¬ 
gage  (Commodity  Loan  Form  AA) . 

§  443.1219  Release  of  the  cottonseed 
under  loan.  A  producer  may  at  any 
time  obtain  the  release  of  cottonseed  re¬ 
maining  under  loan  by  paying  to  the 
holder  of  the  note  the  principal  amount 
thereof,  plus  accrued  interest  and  any 
charges  that  may  be  due.  Upon  pay¬ 
ment  of  a  loan,  the  county  office  should 
be  requested  to  release  the  mortgage 
by  filing  an  instrument  of  release  or  by 
executing  a  marginal  release  on  the 
county  records.  Partial  release  of  the 
cottonseed  prior  to  maturity  of  the  loan 
may  be  arranged  with  the  county  com¬ 
mittee  by  paying  to  the  holder  of  the 
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note  the  amount  of  the  loan,  plus  charges 
and  accrued  interest,  represented  by  the 
quantity  of  the  cottonseed  to  be  re¬ 
leased:  Provided,  however.  No  partial 
release  of  cottonseed  shall  include  less 
than  the  total  quantity  of  cottonseed 
stored  in  any  single  commingled  mass 
unless  the  appropriate  county  committee 
determines  that  release  of  a  portion  of 
such  commingled  mass  may  be  made. 

§  443.1220  Purchase  of  notes.  CCC 
will  purchase,  from  approved  lending 
agencies,  notes  evidencing  approved  loans 
which  are  secured  by  chattel  mortgages. 
The  purchase  price  to  be  paid  by  CCC  will 
be  the  principal  sum  remaining  due  on 
such  notes,  plus  an  amount  computed  ac¬ 
cording  to  the  lending  agency  agreement 
to  cover  interest.  Lending  agencies  are 
required  to  submit  Commodity  Credit 
Corporation  Form  500  or  such  other  form 
as  CCC  may  prescribe  for  all  payments 
received  on  producers’  notes  held  by  them 
and  are  required  to  remit  interest  to  CCC 
computed  according  to  the  lending 
agency  agreement. 

§  443.1221  Loan  and  settlement 
rates — (a)  Loan  rates.  Loans  on  cotton¬ 
seed  shall  be  made  at  the  rate  of  $48.00 
per  ton  of  eligible  cottonseed  as  defined 
in  §  443.1205. 

(b)  Basic  settlement  rate.  The  basic 
settlement  rate  for  “basis  grade”  (100) 
cottonseed  shall  be  $48.00  per  net  ton 
f.  o.  b.  railroad  cars  or  trucks  at  delivery 
points  designated  by  CCC.  The  settle¬ 
ment  rate  for  cottonseed  grading  above 
or  below  “basis  grade”  (100)  shall  be 
$48.00  per  ton  plus  or  minus  a  percentage 
of  such  price  equal  to  the  percentage  by 
which  the  grade  of  such  cottonseed  is 
above  or  below  100.  In  the  case  of  “off 
quality”  or  “below  grade”  cottonseed,  as 
defined  in  the  United  States  Official 
Standards  for  Grades  of  Cottonseed,  CCC 
will  sell  such  cottonseed  pursuant  to  the 
provisions  of  the  chattel  mortgage  at  the 
current  market  price  and  the  settlement 
rate  shall  be  the  market  price  per  ton 
determined  on  the  basis  of  such  sale. 

§  443.1222  Cooperative  marketing  as¬ 
sociations.  (a)  Cooperative  marketing 
associations  shall  be  eligible  for  loans; 
Provided,  That  (1)  the  cottonseed  placed 
under  loan  are  delivered  to  the  associa¬ 
tion  by  eligible  producers  who  are  mem¬ 
bers  of  the  association;  (2)  the  associa¬ 
tion  has  been  granted  by  such  producer- 
members  the  legal  right  to  mortgage  the 
cottonseed  as  security  for  a  loan;  (3) 
the  association  keeps  any  cottonseed 
covered  by  a  chattel  mortgage  segregated 
from  all  cottonseed  not  covered  by  the 
mortgage;  and  (4)  the  association  un¬ 
dertakes  to  pay  CCC  any  amounts  due  it 
under  the  provisions  of  this  program  at 
the  time  of  settlement. 

(b)  Cooperative  associations  desiring 
loans  may  obtain  documents  from  the 
county  office  for  the  county  in  which  the 
association  is  located.  The  loan  and 
settlement  rates  to  cooperative  associa¬ 
tions  will  be  the  same  as  those  to  indi¬ 
vidual  producers,  and  loans  with  respect 
to  such  associations  will  otherwise  be  on 


substantially  the  same  basis  as  loans 
with  respect  to  individual  producers. 

Issued  this  18th  day  of  May  1956. 

tSEALl  Walter  C.  Berger, 

Acting  Execjitive  Vice  President, 
Commodity  Credit  Corpora¬ 
tion. 

[F.  R.  Doc.  5&-4110:  Piled,  May  24,  1956; 
8;47  a.  m.] 
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SUBPART — 1956  COTTONSEED  PURCHASE 
PROGRAM 

Sec. 

443.1238  General  statement. 

443.1239  Administration. 

443.1240  Availability  of  purchases. 

443.1241  Eligible  producer. 

443.1242  Eligible  cottonseed. 

443.1243  Purchase  price. 

443.1244  Approved  forms. 

443.1245  Determination  of  quantity. 

443.1246  Liens. 

443.1247  Set-offs. 

443.1248  Grade  reporting  areas. 

Authority;  §§  443,1238  to  443.1248  issued 
under  sec.  4,  62  Stat.  1070,  as  amended;  15 
U.  S.  C.  714b.  Interpret  or  apply  sec.  5,  62 
Stat.  1072,  secs.  301,  401,  63  Stat.  1053,  1054, 
15  U.  S.  C.  714c,  7  U.  S.  C.  1447,  1421. 

§  443.1238  General  statement.  The 
purchase  program  provided  for  in  this 
subpart  is  a  part  of  the  1956  Cottonseed 
Price  Support  Program  formulated  by 
Commodity  Credit  Corporation  (herein¬ 
after  referred  to  as  “CCC”)  and  the  Com¬ 
modity  Stabilization  Service  (hereinafter 
referred  to  as  “CSS”).  This  subpart 
states  the  terms  and  conditions  (a)  under 
which  cotton  ginners,  who  purchase 
1956-crop  cottonseed  produced  in  the 
United  States  from  producers,  may  sell 
such  cottonseed  to  CCC  in  accordance 
with  this  subpart  (such  ginnei'S  will  here¬ 
inafter  be  referred  to  as  “participating 
ginners”) ,  in  cases  where  the  refusal  by 
oil  millers  to  pay  participating  ginners 
at  least  the  f .  o.  b.  gin  price  to  ginners  for 
their  cottonseed,  which  CCC  agrees  to 
pay  as  provided  in  §  443.1243  (b) ,  makes 
purchases  by  CCC  from  participating 
ginners  necessary,  and  (b)  under  which 
CCC  will  purchase  1956 -crop  cottonseed 
directly  from  producers  in  cases  where 
nonparticipation  by  ginners  under  this 
subpart  makes  such  purchases  necessary. 
The  program  will  be  carried  out  by  CSS 
under  the  general  supervision  and  direc¬ 
tion  of  the  Executive  Vice  President," 
CCXl.  The  requirements  with  respect  to 
loans  to  producers  are  contained  in  the 
1956  C.  C.  C.  Cottonseed  Bulletin  1. 

§  443.1239  Administration,  (a)  Op¬ 
erations  under  the  program  with  respect 
to  the  purchase,  transportation,  han¬ 
dling,  and  storage  of  cottonseed  prior 
to  delivery  of  the  cottonseed  to  an  oil 
miller  or  to  a  storage  facility  approved 
by  the  New  Orleans  CSS  Commodity 
Office  (sueh  storage  facility  will  herein¬ 
after  be  referred  to  as  “approved  stor¬ 
age  facility”)  will  be  administered 
through  Agricultural  Stabilization  and 
Conservation  (hereinafter  referred  to  as 


“ASC”)  State  and  county  committees 
(hereinafter  referred  to  as  “State”  and 
“county  Committees”) .  All  contracts  in 
connection  with  such  operations  may  be 
executed  on  behalf  of  CCC  only  by 
authorized  CCC  contracting  ofiBcers. 

(b)  Contracts  for  the  storage  and  han¬ 
dling  of  cottonseed  subsequent  to  de¬ 
livery  of  the  cottonseed  to  an  oil  miller 
or  an  approved  storage  facility,  for  the 
sale,  crushing  and  processing  of  cotton¬ 
seed,  and  for  the  transportation,  stor¬ 
age,  handling  and  sale  of  the  products 
derived  therefrom,  will  be  executed  by 
CCC  contracting  officers  in  the  New  Or¬ 
leans  CSS  Commodity  OfiBce,  Wirth 
Building,  120  Marais  Street,  New  Or¬ 
leans  16,  Louisiana  (hereinafter  referred 
to  as  “the  New  Orleans  ofiBce”). 

(c)  County  office  managers,  Statd"  and 
county  committees,  and  the  New  Orleans 
office  do  not  have  authority  to  modify 
or  waive  any  of  the  provisions  of  this 
subpart  or  any  amendments  thereto. 

§  443.1240  Availahiiity  of  purchases — 
(a)  Area.  The  purchase  program  will 
be  available  in  all  cotton-producing  areas 
of  the  United  States. 

(b)  Time.  Purchases  will  be  made 
from  the  date  of  the  issuance  of  this  sub¬ 
part  through  February  28,  1957. 

(c)  Source.  (1)  Purchases  of  cotton¬ 
seed  eligible  for  purchase  by  CCC  will 
be  made  by  participating  ginners  from 
producers.  Purchases  will  also  be  made 
directly  from  producers  by  CCC  through 
county  committees  in  areas  where  gin¬ 
ners  do  not  participate  in  the  program 
and  the  appropriate  State  committee  de¬ 
termines  that  such  direct  purchases  are 
necessary  in  order  to  make  the  program 
effective.  Payments  to  producers  for 
cottonseed  purchased  by  CCC  and  for 
any  authorized  transportation  performed 
by  the  producers  in  accordance  with 
§  443.1243,  will  be  made  by  ASC  county 
offices  by  means  of  sight  drafts  drawn 
on  CCC. 

(2)  Purchases  of  eligible  cottonseed 
will  be  made  by  oil  millers  from  partici¬ 
pating  ginners  and  others.  Purchases 
will  also  be  made  from  participating 
ginners  by  CCC  through  ASC  county  of¬ 
fices  in  areas  where  oil  millers  refuse  to 
pay  such  ginners  at  least  the  f,  o.  b.  price 
to  ginners  for  their  cottonseed  which 
CCC  agrees  to  pay  as  provided  in 
§  443.1243  (b) ,  and  the  appropriate  State 
committee  determines  that  such  pur¬ 
chases  are  necessary  to  make  the  pro¬ 
gram  effective.  Payments  to  participat¬ 
ing  ginners  for  cottonseed  purchased  by 
CCC  will  be  made  by  ASC  county  offices 
by  means  of  sight  drafts  drawn  on  CCC. 

(3)  Lists  of  participating  ginners  will 
be  maintained  in  the  State  and  county 
offices. 

§  443.1241  Eligible  producer,  (a)  An 
eligible  producer  shall  be  any  individual, 
partnership,  corporation,  association, 
trust,  estate,  or  other  legal  entity,  or  a 
State  or  political  subdivision  thereof  or 
an  agency  of  such  State  or  political  sub¬ 
division,  producing  cottonseed  in  1956  in 
the  capacity  of  landowner,  landlord,  ten¬ 
ant,  or  sharecropper. 

(b)  A  cooperative  association  that 
handles  cottonseed  for  its  producer- 
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members  will  be  considered  an  eligible 
producer  when  selling  eligible  cottonseed 
delivered  to  the  association  and  produced 
by  eligible  producers  who  are  members 
of  the  association. 

§  443.1242  Eligible  cottonseed.  Eli¬ 
gible  cottonseed  shall  be  cottonseed 
which  meet  the  following  requirements: 

(a)  Such  cottonseed  must  have  been 
produced  in  the  United  States  in  1956 
by  an  eligible  producer. 

(b)  Such  cottonseed  must  have  been 
produced  by  the  person  tendering  them 
for  purchase,  or  by  the  person  who  de¬ 
livered  the  cottonseed  to  the  cooperative 
association  or  ginner  tendering  the  cot¬ 
tonseed  for  purchase,  and  the  beneficial 
interest  in  the  cottonseed  must  be  in 
such  person  at  the  time  he  makes  such 
tender  or  delivery  and  must  always  have 
been  in  him  or  in  him  and  a  former  pro¬ 
ducer  whom  he  succeeded  before  the 
cottonseed  were  harvested.  Cottonseed 
tendered  by  a  cooperative  association  for 
purchase  must  have  been  produced  and 
delivered  to  the  association  by  its  pro¬ 
ducer-members.  Any  person  tendering 
cottonseed  for  purchase  must  have  the 
legal  right  to  sell  the  cottonseed. 

§  443.1243  Purchase  price — (a)  Price 
to  producers.  (1)  Any  direct  purchases 
by  CCC  from  producers  will  be  made  at 
gin  or  other  designated  point  of  delivery 
at  the  rate  of  $44.00  per  gross  ton  for 
basis  grade  (100)  cottonseed,  with  pre¬ 
miums  and  discounts  for  other  grades 
equal  to  the  same  percentage  of  such 
price  as  the  percentage  by  which  the 
grade  of  cottonseed  purchased  exceeds 
or  is  less  than  basis  grade  (100).  The 
price  per  ton  thus  computed  may  be 
rounded  to  the  nearest  multiple  of  10 
cents.  The  grade  of  eligible  cottonseed 
purchased  by  CX?C  directly  from  produc¬ 
ers  shall  be  considered  to  be  the  average 
grade  of  cottonseed  for  the  area  in  which 
the  purchase  is  made  (see  §  443.1248) 
as  determined  on  the  basis  of  the  latest 
cottonseed  grade  report  for  the  area 
published  by  CSS  or  as  determined  by 
such  other  method  as  the  Executive  Vice 
President,  CCC,  may  approve.  In  areas 
where  both  upland  and  American-Egyp- 
tian  cotton  are  grown,  the  CSS  grade 
report  for  any  such  area  shall  specify 
the  average  grade  for  each  such  type 
of  cottonseed,  and  the  price  to  be  paid 
producers  in  the  area  shall  be  deter¬ 
mined  on  the  basis  of  the  average  grade 
for  the  area  for  the  type  of  cottonseed 
purchased.  The  average  grade  for  Sea 
Island  and  Sealand  cottonseed  shall  be 
considered  to  be  that  reported  for  cot¬ 
tonseed  in  the  area  in  which  such  cot¬ 
tonseed  are  produced.  Notwithstanding 
the  requirements  in  this  subparagraph, 
if,  at  any  time  while  direct  purchases 
are  being  made  by  CCC,  the  State  ASC 
Administrative  Oflficer  determines  that 
the  average  grade  for  an  area,  as  de¬ 
termined  on  the  basis  of  the  latest  cot¬ 
tonseed  grade  report  for  the  area 
published  by  CSS,  is  higher  than  the 
grade  of  cottonseed  being  produced  in 
any  county  in  such  area,  where  direct 
purchases  are  being  made,  the  State  ASC 
Administrative  Officer  may  reduce  the 
price  paid  to  producers  in  such  county 
below  the  price  established  on  the  basis 
of  the  average  grade  for  the  area:  Pro¬ 


vided,  That  no  producer  shall  be  paid, 
during  the  period  such  reduced  prices 
are  effective,  less  than  $44.00  per  gross 
ton  basis  grade  (100)  cottonseed  with 
price  adjustments  computed  upon  the 
difference  between  the  average  grade  of 
cottonseed  produced  in  the  coimty  dur¬ 
ing  such  period  and  basis  grade  (100). 
The  average  grade  of  cottonseed  pro¬ 
duced  in  the  county  during  such  period 
shall  be  determined  on  the  basis  of  of¬ 
ficial  chemical  analysis  covering  cotton¬ 
seed  produced  in  such  county  or  on  such 
other  reasonable  basis  as  may  be  deter¬ 
mined  by  the  approriate  State  ASC  Ad¬ 
ministrative  Officer. 

(2)  The  grade  of  any  cottonseed  pur¬ 
chased  before  the  first  grade  determina¬ 
tion  for  an  area  is  made  shall  be 
considered  to  be  90. 

(3)  If  the  producer,  upon  authoriza¬ 
tion  by  the  County  Office  Manager, 
transports  the  cottonseed  from  (i)  the 
point  of  delivery  to  CC7C  to  (ii)  an  oil 
miller  or  approved  storage  facility  or 
designated  concentration  point,  the  pro¬ 
ducer  will  be  paid  for  such  transporta¬ 
tion  at  a  rate  not  in  excess  of  the 
commercial  rate  for  such  transportation 
service. 

(b)  Price  to  ginners.  (1)  (i)  Any 
purchases  by  <X?C  from  participating 
ginners  will  be  at  the  rate  of  $48.00  per 
net  ton  for  basis  grade  (100)  cottonseed, 
f.  o.  b.  conveyance  or  carrier  at  the  gin, 
with  premiums  and  discounts  for  other 
grades  equal  to  the  same  percentage  of 
such  price  as  the  percentage  by  which 
the  grade  of  cottonseed  purchased  ex¬ 
ceeds  or  is  less  than  basis  grade  (100). 
Cottonseed  which  are  “below  grade”  or 
“off  quality”,  as  defined  in  the  U.  S.  Offi¬ 
cial  Standards  for  Grades  of  Cottonseed, 
will  be  purchased  from  participating 
ginners  by  CCC  at  the  market  value  of 
such  cottonseed  as  determined  by  CCC. 
The  grades  of  cottonseed  purchased  by 
CCC  from  such  ginners  shall  be  deter¬ 
mined  in  accordance  with  the  United 
States  Official  Standards  for  Grades  of 
Cottonseed,  by  chemical  analysis  of 
samples  drawn  from  the  cottonseed  by 
federally  licensed  cottonseed  samplers 
or  such  other  persons  as  are  approved 
by  CCC,  and  forwarded  to  and  analyzed 
by  federally  licensed  cottonseed  chemists. 
A  ginner  tendering  cottonseed  for  pur¬ 
chase  by  CCC  must  not  have  paid  any 
producer  for  cottonseed  purchased  by 
the  ginner  on  or  after  the  date  of  filing 
notice  of  his  intention  to  participate  in 
the  program,  less  than  $44.00  per  gross 
ton  basis  grade  (100),  plus  or  minus  a 
percentage  of  such  price  equal  to  the 
percentage  by  which  the  average  grade 
of  cottonseed  for  the  area  in  which 
the  gin  is  located  (see  §  443.1248)  ex¬ 
ceeded  or  was  less  than  basis  grade  (100) . 
Such  average  grade  shall  be  determined 
on  the  basis  of  the  latest  CSS  grade  re¬ 
port  for  the  area  at  the  time  of  purchase 
from  such  producer  or  by  such  other 
method  as  the  Executive  Vice  President, 
CXJC,  may  approve.  In  areas  where  both 
upland  and  American-Egyptian  cotton 
are  grown,  the  CSS  grade  report  for  any 
such  area  shall  report  the  average  grade 
for  each  such  type  of  cottonseed  and  the 
price  to  be  paid  producers  in  the  area 
shall  be  determined  on  the  basis  of  the 
average  grade  for  the  area  for  the  type 


of  cottonseed  purchased.  The  average 
grade  for  Sea  Island  and  Sealand  cotton¬ 
seed  shall  be  considered  to  be  that  re¬ 
ported  for  cottonseed  in  the  area  in 
which  such  cottonseed  are  produced.  If 
it  is  determined  by  the  county  office 
manager  and  the  State  ASC  Administra¬ 
tive  Officer  that  any  participating  gin¬ 
ner  paid  any  producer  less  than  the 
prices  he  should  have  paid  under  the 
foregoing  provisions  of  this  section,  such 
ginner  shall  not,  without  prejudice  to 
any  other  rights  which  CCC  may  have, 
be  eligible  to  make  any  further  sales  to 
*CCX;  under  the  1956  Cottonseed  Price 
Support  Program. 

(ii)  Notwithstanding  the  preceding 
requirements  as  to  price,  a  participating 
ginner,  after  first  notifying  the  County 
Office  Manager  for  the  county  where  the 
gin  is  located  of  his  intention  to  do  so, 
may  reduce  the  price  paid  to  producers 
below  the  price  established  on  the  basis 
of  the  average  grade  for  the  area:  Pro¬ 
vided,  That  the  ginner  shall  not  pay  any 
producer,  during  the  period  he  is  paying 
such  reduced  price,  less  than  $44.00  per 
gross  ton  basis  grade  (100)  with  price 
adjustments  computed  upon  the  differ¬ 
ence  between  the  average  grade  of  cot¬ 
tonseed  produced  at  the  gin  during  such 
period  and  basis  grade  (100) .  The  aver¬ 
age  grade  of  cottonseed  produced  at  the 
gin  during  such  period  shall  be  deter¬ 
mined  on  the  basis  of  official  chemical 
analysis  or  oil  mill  grade  reports  cover¬ 
ing  such  cottonseed  or  on  such  other 
reasonable  basis  as  may  be  approved  by 
the  county  office  manager.  The  ginner 
shall  furnish  the  county  office  with  cer¬ 
tified  copies  of  such  chemical  analyses, 
grade  reports,  or  other  evidence  satis¬ 
factory  to  the  county  office  manager, 
showing  the  average  grade  of  cottonseed 
produced  at  the  gin  during  such  period. 
If  it  is  determined  by  the  State  ASC  Ad¬ 
ministrative  Officer  and  county  office 
manager  that  any  participating  ginner 
paid  producers  less  than  the  prices  he 
should  have  paid  in  accordance  with  the 
preceding  three  sentences,  such  ginner 
shall,  without  prejudice  to  any  other 
rights  which  CCC  may  have,  be  ineligible 
to  make  any  further  sales  to  CCC  under 
the  1956  Cottonseed  Price  Support  Pro¬ 
gram  unless  he  first  pays  all  of  such  pro¬ 
ducers  the  difference  between  the  price 
paid  to  producers  and  the  price  they 
should  have  received. 

(iii)  A  ginner  may  round  per  ton 
prices  for  cottonseed  purchased  from 
producers  to  the  nearest  multiple  of  10 
cents. 

(2)  The  grade  of  cottonseed  purchased 
from  a  producer  before  the  first  grade 
determination  for  an  area  is  made  shall 
be  considered  to  be  90. 

(3)  If  the  ginner,  upon  authorization 
by  the  county  office  manager,  transports 
cottonseed  from  the  gin  to  oil  miller, 
or  approved  storage  facility,  or  desig¬ 
nated  concentration  point,  the  ginner 
will  be  paid  for  such  transportation  at 
a  rate  not  in  excess  of  the  commercial 
rate  for  such  transportation  service. 

§  443.1244  Approved  forms.  The  ap¬ 
proved  forms,  together  with  the  provi¬ 
sions  of  this  subpart  and  any  supple¬ 
ments  and  amendments  thereto,  shall 
govern  the  rights  and  responsibilities  of 
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producers  and  participating  ginners. 
Approved  forms  may  be  obtained  from 
ASC  covmty  offices.  Any  fraudulent 
representation  made  by  a  producer  or 
ginner  in  executing  an  approved  form 
may  render  him  subject  to  criminal 
prosecution  under  Federal  law  and  liable 
for  any  damages  resulting  from  the  pur¬ 
chase  of  the  cottonseed  involved.  Docu¬ 
ments  executed  by  an  administrator, 
executor  or  trustee  will  be  acceptable 
only  where  valid  in  law  and  must  be 
accompanied  by -documentary  evidence 
of  the  authority  of  the  person  executing 
such  documents.  The  approved  forms 
consist  of  the  following: 

(a)  Producers.  Producer’s  Voucher 
(CCC  Cottonseed  Purchase  Form  5)  shall 
be  executed  by  the  producer  when  the 
cottonseed  are  purchased  from  the  pro¬ 
ducer  by  CCC. 

(b)  Cotton  ginners.  (1)  Each  cotton 
ginnpr  desiring  to  sell  cottonseed  to  CCC 
pursuant  to  this  subpart  shall,  prior  to 
tender  of  any  cottonseed  for  sale,  file 
with  the  county  office  for  the  county  in 
which  each  gin  is  located  a  Ginner’s 
Notice  of  Intention  to  Participate  (CCC 
Cottonseed  Purchase  Form  1).  The  fil¬ 
ing  of  such  notice  does  not  obligate  the 
ginner  to  sell  any  cottonseed  to  CCC,  but 
all  applicable  provisions  of  this  subpart 
must  be  complied  with  by  the  ginner  if 
any  cottonseed  are  offered  by  the  ginner 
for  sale  to  CCC  under  the  1956  Cotton¬ 
seed  Price  Support  Program. 

(2 )  After  the  Ginner’s  Notice  of  Inten¬ 
tion  to  Participate  has  been  filed,  a  Gin¬ 
ner’s  Certificate  (CCC  Cottonseed  Pur¬ 
chase  Form  2)  shall  b6  completed  and 
executed  by  the  participating  ginner  to 
cover  all  cottonseed  purchased  by  him 
from  producers  and  the  form  shall  be 
submitted  by  the  ginner  to  the  appropri¬ 
ate  county  office  at  such  times  and  cover¬ 
ing  such  periods  of  time  as  the  State  ASC 
Administrative  Officer  determines  are 
necessary  to  make  the  program  effective. 

(3)  If  cottonseed  are  sold  to  CCC,  the 
ginner  shall  prepare  and  execute  a 
Ginner’s  Voucher  and  Certificate  (CCC 
Cottonseed  Purchase  Form  4)  covering 
the  cottonseed  and  deliver  the  form  to 
the  county  office.  Each  Ginner’s  Voucher 
and  Certificate  submitted  by  a  ginner  to 
the  county  office  shall  be  supported  by 
weight  certificates  or  warehouse  receipts 
covering  the  cottonseed  purchased  which 
have  bben  issued  by  an  oil  miller  or  an 
approved  storage  facility  or  a  representa¬ 
tive  of  the  county  committee  at  a  desig¬ 
nated  concentration  point,  and,  in  the 
absence  of  warehouse  receipts  guarantee¬ 
ing  grade,  by  official  chemical  analyses 
certificates  covering  the  cottonseed  and 
identifying  such  cottonseed  by  lot  num¬ 
bers  and/or  receipt  numbers  and  weights. 

§  443.1245  Determination  of  quantity. 
The  quantity  of  cottonseed  purchased 
from  the  producer  by  CCC  shall  be  the 
gross  weight  actually  delivered  to  CCC  as 
determined  by  a  representative  of  the 
county  committee,  or  by  an  approved 
storage  facility,  or  by  an  oil  miller.  The 
quantity  of  cottonseed  purchased  from  a 
producer  by  a  participating  ginner  shall 
be  the  gross  weight  of  the  cottonseed  as 
customarily  determined  by  the  giimer  in 
his  purchases  of  cottonseed  from  pro¬ 
ducers.  The  quantity  of  cottonseed  pur- 
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chased  from  a  ginner  by  CCC  shall  be 
the  net  weight  of  the  cottonseed  at  first 
destination  after  deduction  of  the  weight 
of  any  foreign  matter  in  excess  of  1 
percent. 

§  443.1246  Liens.  If  liens  or  encum¬ 
brances  exist  on  the  cottonseed,  proper 
waivers  must  be  obtained. 

§  443.1247  Set-offs,  (a)  If  the  cot¬ 
tonseed  are  purchased  from  a  producer 
by  CCC  under  this  subpart  and  the  pro¬ 
ducer  is  indebted  to  CCC  on  any  accrued 
obligation,  or  if  any  installment  or  in¬ 
stallments  of  any  loan  made  available 
by  CCC  on  farm-storage  facilities  or  mo¬ 
bile  drying  equipment  are  past  due,  or 
are  payable  or  prepayable,  under  the 
provisions  of  the  note  evidencing  such 
loan,  out  of  the  proceeds  of  the  purchase, 
he  must  designate  CCC  or  the  lending 
agency  holding  such  note  as  the  payee 
of  the  proceeds  of  the  purchase  to  the 
extent  of  such  indebtedness  or  install¬ 
ments,  but  not  to  exceed  that  portion  of 
the  proceeds  remaining  after  deduction 
of  service  charges  and  amounts  due  prior 
lienholders. 

(b)  If  the  producer  is  indebted  to  any 
other  agency  of  the  United  States,  and 
such  indebtedness  is  listed  on  the  county 
debt  register,  he  must  designate  such 
agency  as  the  payee  of  the  proceeds  to 
the  extent  of  such  indebtedness,  but  not 
to  exceed  that  portion  of  the  proceeds 
remaining  after  deduction  of  amounts 
under  paragraph  (a)  of.  this  section. 

(c)  Compliance  with  the  provisions  of 
this  section  shall  not  constitute  a  waiver 
of  any  right  of  the  producer  to  contest 
the  justness  of  the  indebtedness  involved 
either  by  administrative  appeal  or  by 
legal  action. 

§  443.1248  Grade  reporting  areas. 
Areas  for  grade  reporting  purposes  will 
be  established  by  the  Director,  Cotton 
Division,  CSS,  and  a  list  of  area  delinea¬ 
tions  may  be  obtained  from  the  applica¬ 
ble  ASC  State  office  or  the  Director  of 
the  Cotton  Division,  CSS,  Ul^A,  Wash¬ 
ington  25,  D.  C. 

Issued  this  18th  day  of  May  1956. 

[seal]  Walter  C.  Berger, 

Acting  Executive  Vice  President, 
Commodity  Credit  Corpora¬ 
tion. 

[P.  R.  Doc.  66-4111;  Filed,  May  24,  1956; 

8:48  a.  m.] 

TITLE  7— AGRICULTURE 

Chapter  III — Agricultural  Research 

Service,  Department  of  Agriculture 

[P.  Q.  608,  Revised] 

Part  319 — Foreign  Quarantine  Notices 
Subpart — Fruits  and  Vegetables 

ADMINISTRATIVE  INSTRUCTIONS  PRESCRIBING 

METHOD  OF  TREATMENT  OF  MANGOES  FROM 

WEST  INDIES 

On  May  1,  1956,  notice  of  proposed  re¬ 
vision  of  administrative  instructions  now 
appearing  as  §  319.56-2i  in  Title  7,  Code 
of  Federal  Regulations,  1954  Supp.,  was 
published  in  the  Federal  Register  (21 
F.  R.  2846).  After  due  consideration  of 
all  relevant  matters  presented,  the  Chief 
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of  the  Plant  Quarantine  Branch,  pur¬ 
suant  to  the  authority  conferred  on  him 
by  §  319.56-2  of  the  regulations  supple¬ 
mental  to  the  Fruit  and  Vegetable 
Quarantine  (Notice  of  Quarantine  No.  56, 

7  CFR  and  Supp.  319.56)  under  section  5 
of  the  Plant  Quarantine  Act  of  1912  (7 
U.  S.  C.  159),  hereby  issues  revised  ad¬ 
ministrative  instructions  to  appear  as 
§  319.56-2i  in  Title  7,  Code  of  Federal 
Regulations,  as  follows: 

§  319.56-2i  Administrative  instruc¬ 
tions  prescribing  method  of  treatment  of 
mangoes  from  the  West  Indies — (a) 
Fumigation  upon  arrival.  Approved 
fumigation  with  ethylene  dibromide  at 
normal  atmospheric  pressure,  in  accord¬ 
ance  with  the  following  procedure,  upon 
arrival,  is  hereby  prescribed  as  a  con¬ 
dition  of  entry  under  permit  under 
§  319.56-2  for  all  shipments  of  mangoes 
from  the  West  Indies  other  than  those 
entered  in  accordance  with  the  alter¬ 
nate  procedure  authorized  in  paragraph 
(b)  of  this  section: 

(1)  West  Indies.  As  used  in  this 
paragraph,  the  term  “West  Indies’’ 
means  the  foreign  islands  lying  between 
North  and  South  America,  the  Carib¬ 
bean  Sea,  and  the  Atlantic  Ocean,  in¬ 
cluding,  among  others,  Cuba,  Jamaica, 
Dominican  Republic,  and  the  Bahama, 
Leeward  and  Windward  Islands,  but  ex¬ 
cluding  the  chain  of  islands  adjacent  and 
parallel  to  the  north  coast  of  South 
America  (the  largest  of  which  are  Aruba, 
CXiracao,  Bonaire,  Tortuga,  Margarita, 
Trinidad,  and  Tobago) . 

(2)  Ports  of  entry.  Mangoes  to  be 
offered  for  entry  must  be  shipped  direct 
from  the  country  of  origin  to  New  York 
or  such  other  North  Atlantic  ports  as 
may  be  named  in  the  permit. 

(3)  Precooling  of  fruit.  Mangoes  to 
be  offered  for  entry  must  be  cooled  to  a 
maximum  temperature  of  50“  F.  prior  to 
unloading  from  the  ship.  The  fruit  may 
not  be  removed  from  the  vessel  until  an 
inspector  of  the  Plant  Quarantine 
Branch  has  satisfied  himself  that  this 
requirement  has  been  complied  with  and 
that  the  fruit  can  be  moved  promptly 
to  the  fumigation  chamber. 

(4)  Approved  fumigation,  (i)  The 
approved  fumigation  shall  consist  of  fu- 
migration  with  ethylene  dibromide  at 
normal  atmospheric  pressure,  in  a  fumi¬ 
gation  chamber  which  has  been  ap¬ 
proved  for  that  purpose  by  the  Plant 
Quarantine  Branch.  The  dosage  shall 
be  applied  at  the  following  rates : 

6  ounces  of  ethylene  dibromide  per  1,000 
cubic  feet  of  space  for  2  hours  at  80°  F. 

8  ounces  of  ethylene  dibromide  per  1,000 
cubic  feet  of  space  for  2  hours  at  70°  F. 

Cubic  feet  of  space  shall  include  the  load. 
'The  2-houf  period  of  exposure  shall  begin 
when  all  of  the  fumigant  has  been  intro¬ 
duced  into  the  chamber.  The  required 
temperatures  apply  to  both  air  and  fruit. 
The  ethylene  dibromide  must  be  applied 
in  the  liquid  state  and  volatilized  within 
the  sealed  fumigation  chamber  by  di¬ 
rect  contact  with  a  highly  heated  metal 
surface  over  an  electric  hot  plate  or 
other  suitable  heating  medium.  The  gas 
shall  be  circulated  within  the  chamber 
continuously  for  the  2-hour  period  by 
an  electric  fan  or  blower. 
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(ii)  Mangoes  to  be  fumigated  may  be 
packed  in  crates  with  shredded  packing 
material.  When  fruits  are  individually 
wrapped  in  paper  the  wrappings  must  be 
removed  before  fumigation.  When 
loaded  in  the  fumigation  chamber  the 
crates  or  other  containers  shall  be  sep¬ 
arated  at  least  2  inches  on  all  sides  by 
woodeii  strips  or  other  means.  The 
chamber  shall  not  be  loaded  to  more  than 
50  percent  of  capacity. 

(5)  Other  conditions.  The  unloading 
of  fruit  from  the  vessel,  its  delivery  to  an 
approved  fumigation  plant,  and  the 
fumigation  procedure  will  be  under  the 
supervision  of  an  inspector  of  the  Plant 
Quarantine  Branch.  The  unloading  and 
delivery  shall  be  conducted  in  accordance 
.with  such  safeguard  requirements  as  the' 
inspector  may  impose  to  prevent  the  dis¬ 
semination  of  injurious  insects.  Pinal 
release  of  the  fruit  for  entry  into  the 
United  States  will  be  conditioned  upon 
compliance  with  such  safeguard  require¬ 
ments  and  the  prescribed  regulations. 

(6)  Costs.  .  All  costs  of  treatment  and 
required  safeguards  and  supervision, 
other  than  the  services  of  the  supervising 
inspector  during  regularly  assigned 
hours  of  duty  and  at  the  usual  place  of 
duty,  shall  be  borne  by  the  owner  of  the 
mangoes,  or  his  representative. 

(7)  Department  not  responsible  for 
damage.  The  treatment  prescribed  in 
subparagraph  (4)  of  this  paragraph  is 
judged  from  experimental  tests  to  be  safe 
for  use  with  mangoes.  However,  the  De¬ 
partment  assumes  no  responsibility  for 
any  damage  sustained  through  or  in  the 
course  of  treatment,  or  compliance  with 
requirements  under  subparagraph  (5)  of 
this  paragraph  or  in  the  precooling  of 
fruit  required  prior  to  unloading  from 
the  vessel. 

(b)  Alternate  procedure.  Mangoes 
produced  in  Cuba  if  satisfactorily  treated 
in  Cuba  and  otherwise  handled  and  cer¬ 
tified  as  provided  in  this  paragraph  will 
be  eligible  for  entry  under  permit  under 
S  319.56-2. 

(1)  Approved  fumigation.  The  man¬ 
goes  shall  be  fumigated  at  approved 
plants  in  Cuba  in  accordance  with  para¬ 
graph  (a)  (4)  of  this  section. 

(2)  Approval  of  fumigation  plants; 
costs  of  supervision.  Fumigation  in  Cuba 
will  be  contingent  upon  the  availability 
of  a  fumigation  plant  approved  by  the 
Chief  of  the  Plant  Quarantine  Branch 
to  apply  the  treatment  prescribed  in 
paragraph  (a)  (4)  of  this  section  and 
upon  the  availability  of  qualified  per¬ 
sonnel  for  assignment  to  approve  the 
plant  and  to  supervise  the  treatment  and 
post-treatment  handling  of  the  mangoes 
in  Cuba.  Those  in  interest  must  make 
advance  arrangements  for  approval  of 
the  fumigation  plant  and  for  supervision, 
and  furnish  the  Chief  of  the  Plant  Quar¬ 
antine  Branch  with  acceptable  assur¬ 
ances  that  they  will  provide,  without  cost 
to  the  United  States  Department  of  Agri¬ 
culture,  all  transportation,  per  diem, 
and  other  incidental  expenses  of  such 
personnel  and  compensation  for  such 
personnel  for  their  services  in  excess  of 
40  hours  weekly,  in  connection  with  such 
approval  and  supervision,  according  to 
the  rates  established  for  the  payment  of 
inspectors  of  the  Plant  Quarantine 
Branch. 


(3)  Supervision  of  fumigation  and 
subsequent  handling.  The  fumigation 
prescribed  in  this  paragraph  and  the 
subsequent  handling  of  the  mangoes  so 
fumigated  must  be  under  the  supervision 
of  a  representative  of  the  Plant  Quaran¬ 
tine  Branch.  The  treated  fruit  must  be 
safeguarded  against  reinfestation  during 
the  period  prior  to  shipment  from  Cuba, 
in  a  manner  required  by  such  representa¬ 
tive. 

(4)  Certification.  Mangoes  will  be 
certified  by  a  representative  of  the  Plant 
Quarantine  Branch  in  Cuba  for  entry 
into  the  United  States  upon  the  basis 
of  treatment  under  this  paragraph  and 
compliance  with  the  post-treatment  safe¬ 
guard  requirements  imposed  by  such 
representative.  The  final  release  of  the 
fruit  for  entry  into  the  United  States 
will  be  conditioned  upon  compliance  with 
such  requirements  and  upon  satisfactory 
inspection  on  arrival  to  determine  effi¬ 
cacy  of  treatment. 

(5)  Costs.  All  costs  incident  to  fumi¬ 
gation,  including  those  for  constructing, 
equipping,  maintaining  and  operating 
fumigation  plants  and  facilities,  and 
carrying  out  requirements  of  post-treat¬ 
ment  safeguards,  and  all  costs  as  indi¬ 
cated  in  subparagraph  (2)  of  this  para¬ 
graph  incident  to  plant  approval  and 
supervision  of  treatment  and  subsequent 
handling  of  the  mangoes  in  Cuba  shall 
be  borne  by  the  owner  of  the  fruit  or  his 
representative. 

(6)  Department  not  responsible  for 
damage.  The  treatment  prescribed  in 
paragraph  (a)  (4)  of  this  section  is 
judged  from  experimental  tests  to  be 
safe  for  use  with  mangoes.  However,  the 
Department  assumes  no  responsibility 
for  any  damage  sustained  through  or  in 
the  course  of  treatment,  or  because  of 
post- treatment  safeguards. 

(7)  Ports  of  entry.  Mangoes  to  be 
offered  for  entry  in  accordance  with  the 
alternate  procedure  provided  for  in  this 
paragraph  may  be  entered  under 
permit  at  any  United  States  port  where 
an  inspector  is  stationed. 

(8)  Ineligible  shipments.  Any  ship¬ 
ments  of  mangoes  produced  in  Cuba 
that  are  not  eligible  for  certification  un¬ 
der  the  alternate  procedure  provided  for 
in  this  paragraph  may  enter  only  upon 
compliance  with  paragraph  (a)  of  this 
section. 

The  purpose  of  this  revision  is  to  au¬ 
thorize  an  alternate  procedure  for  the 
fumigation  of  mangoes  grown  in 
Cuba  and  their  entry  into  the  United 
States  when  they  have  been  certified 
by  a  representative  of  the  Plant  Quaran¬ 
tine  Branch  as  having  been  fumigated 
and  safeguarded  at  point  of  origin  under 
his  supervision.  Pinal  release  of  the 
fruit  for  entry  is  conditioned  upon  com¬ 
pliance  with  specified  safeguards.  All 
transportation,  per  diem,  and  other  inci¬ 
dental  expenses  and  overtime  salaries 
of  the  inspectors  in  connection  with  the 
procedure  will  be  borne  by  the  owners  or 
shippers  of  the  mangoes. 

Since  the  revised  administrative  in¬ 
structions  relieve  restrictions,  they  are 
within  the  exception  in  section  4  (c)  of 
the  Administrative  Procedure  Act  (5 
U.  S.  C.  1003  (c))  and  may  properly 
be  made  effective  less  than  30  days 


after  their  publication  in  the  Federal 
Register. 

These  administrative  Instructions 
shall  be  effective  May  25, 1956,  when  they 
shall  supersede  7  CFR  1954  Supp.  319.56- 
2i,  issued  March  2,  1954,  effective  March 
6,  1954. 

(Sec.  9,  37  Stat.  318;  7  U.  S.  C.  162.  Inter¬ 
prets  or  applies  sec.  5,  37  Stat.  316;  7  U.  S.  C. 
159) 

Done  at  Washington,  D.  C.  this  22d 
day  of  May,  1956. 

[seal]  H.  S.  Dean, 

Acting  Chief, 
Plant  Quarantine  Branch. 

[F.  R.  Doc.  56-4137;  Filed,  May  24,  1956; 
8:  53  a.  m.] 


Chapter  IX — Agricultural  Marketing 
Service  (Marketing  Agreements  and 
Orders),  Department  of  Agriculture 

[  Plum  Order  3  ] 

Part  936 — ^Presh  Bartlett  Pears,  Plums, 
AND  Elberta  Peaches  Grown  in  Cali¬ 
fornia 

REGULATION  BY  GRADES  AND  SIZES 

§  936.526  Plum  Order  3 — (a)  Findings. 
(1)  Pursuant  to  the  marketing  agree¬ 
ment,  as  amended,  and  Order  No.  36,  as 
amended  (7  CFR  Part  936),  regulating 
the  handling  of  fresh  Bartlett  pears, 
plums,  and  Elberta  peaches  grown  in  the 
State  of  California,  effective  under  the 
applicable  provisions  of  the  Agricultural 
Marketing  Agreement  Act  of  1937,  as 
amended,  and  upon  the  basis  of  the  rec¬ 
ommendations  of  the  Plum  Commodity 
Committee,  established  under  the  afore¬ 
said  amended  marketing  agreement  and 
order,  and  upon  other  available  infor¬ 
mation,  it  is  hereby  found  that  the  limita¬ 
tion  of  shipments  of  plums  of  the  variety 
hereinafter  set  forth,  and  in  the  man¬ 
ner  herein  provided,  will  tend  to  ef¬ 
fectuate  the  declared  policy  of  the  act. 

(2)  It  is  hereby  further  found  that  it 
is  impracticable  and  contrary  to  the 
public  interest  to  give  preliminary  no¬ 
tice,  engage  in  public  rule-making  pro¬ 
cedure,  and  postpone  the  effective  date 
of  this  section  until  30  days  after  pub¬ 
lication  thereof  in  the  Federal  Regis¬ 
ter  (60  Stat.  237;  5  U.  S.  C.  1001  et  seq.) 
in  that,  as  hereinafter  set  forth,  the 
time  intervening  between  the  date  when 
information  upon  which  this  section  is 
based  became  available  and  the  time 
when  this  section  must  become  effective 
in  order  to  effectuate  the  declared  pol¬ 
icy  of  the  act  is  insufficient;  a  reason¬ 
able  time  is  permitted,  under  the  cir¬ 
cumstances,  for  preparation  for  such  ef¬ 
fective  time;  and  good  cause  exists  for 
making  the  provisions  hereof  effective 
not  later  than  June  1,  1956.  A  reason¬ 
able  determination  as  to  the  supply  of, 
and  the  demand  for,  such  plums  must 
await  the  development  of  the  crop 
thereof,  and  adequate  information 
thereon  was  not  available  to  the  Plum 
Commodity  Committee  until  May  18, 
1956;  recommendation  as  to  the  need 
for,  and  the  extent  of,  regulation  of  ship¬ 
ments  of  such  plums  was  made  at  the 
meeting  of  said  committee  on  May  18, 
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1956,  after  consideration  of  all  available 
information  relative  to  the  supply  and 
demand  conditions  for  such  plums,  at 
which  time  the  recommendation  and 
supporting  information  was  submitted 
to  the  Department;  shipments  of  the 
current  crop  of  such  plums  are  expected 
to  begin  on  or  about  June  5,  1956;  this 
section  should  be  applicable  to  all  such 
shipments  in  order  to  effectuate  the  de¬ 
clared  policy  of  the  act;  and  compliance 
with  the  provisions  of  this  section  will  not 
require  of  handlers  any  preparation 
therefor  which  cannot  be  completed  by 
the  effective  time  hereof. 

(b)  Order.  (1)  During  the  period 
beginning  at  12:01  a.  m.,  P.  s.  t.,  June  1, 
1956,  and  ending  at  12:01  a.  m.,  P.  s.  t., 
November  1,  1956,  no  shipper  shall  ship 
any  package  or  container  of  Santa  Rosa 
plums  unless: 

(1)  Such  plums  grade  at  least  U.  S. 
No.  1; 

(ii)  The  plums  are  of  a  size  not  smaller 
than  a  size  that  will  pack  a  4  x  5  stand¬ 
ard  pack;  and 

(iii)  The  diameters  of  the  smallest 
and  largest  plums  in  the  package  or  con¬ 
tainer  do  not  vary  more  than  one-fourth 
inch :  Provided,  That  a  total  of  not  more 
than  five  (5)  percent,  by  count,  of  the 
plums  in  the  package  or  container  may 
fail  to  meet  this  requirement. 

(2)  Section  936.143  sets  forth  the^re- 
quirements  with  respect  to  the  inspec¬ 
tion  and  certification  of  shipments  of 
fruit  covered  by  this  section.  Such  sec¬ 
tion  also  prescribes  the  conditions  which 
must  be  met  if  any  shipment  is  to  be 
made  without  prior  inspiection  and  cer¬ 
tification.  Notwithstanding  that  ship¬ 
ments  may  be  made  without  inspection 
and  certification,  each  shipper  shall 
comply  with  all  grade  and  size  regula¬ 
tions  applicable  to  the  respective  ship¬ 
ment, 

(3)  As  used  in  this  section,  “U.  S.  No. 
1”  and  “serious  damage”  shall  have  the 
same  meaning  as  set  forth  in  the  revised 
United  States  Standards  for  plums  and 
prunes  (fresh)  (§§  51.1520  to  51.1530  of 
this  title) ;  “standard  pack”  shall  have 
the  applicable  meanings  of  the  terms 
“standard  pack”  and  “equivalent  size,” 
and  “diameter”  shall  have  the  meaning 
of  that  term,  as  used  in  §  936.142  and  all 
other  terms  shall  have  the  same  meaning 
as  when  used  in  the  amended  marketing 
agreement  and  order. 

(Sec.  5,  49  Stat.  753,  as  amended:  7  U.  S.  C. 
608c) 

Dated:  May  22, 1956. 

[seal!  S.  R.  Smith, 

Director,  Fruit  and  Vegetable 
Division,  Agricultural  Mar~ 
keting  Service. 

m 

IP.  R.  Doc.  56-4131;  Piled.  May  24,  1956; 

8:52  a.  m.] 


[Plum  Order  4] 

Part  936 — Fresh  Bartlett  Pears,  Plums, 
AND  Elberta  Peaches  Grown  in  Cali¬ 
fornia 

REGULATION  BY  GRADES  AND  SIZES 

§  936.527  Plum  Order  4 — (a)  Find¬ 
ings.  (1)  Pursuant  to  the  marketing 
agreement,  as  amended,  and  Order  No. 


36,  as  amended  (7  CFR  Part  936),  regu¬ 
lating  the  handling  of  fresh  Bartlett 
pears,  plums,  and  Elberta  peaches  grown 
in  the  State  of  California,  effective  under 
the  applicable  provisions  of  the  Agricul¬ 
tural  Marketing  Agreement  Act  of  1937, 
as  amended,  and  upon  the  basis  of  the 
recommendations  of  the  Plum  Commod¬ 
ity  Committee,  established  under  the 
aforesaid  amended  marketing  agreement 
and  order,  and  upon  other  available  in¬ 
formation,  it  is  hereby  found  that  the 
limitation  of  shipments  of  plums  of  the 
variety  hereinafter  set  forth,  and  in  the 
manner  herein  provided,  will  tend  to 
effectuate  the  declared  policy  of  the  act. 

(2)  It  is  hereby  further  found  that  it 
is  impracticable  and  contrary  to  the 
public  interest  to  give  preliminary  notice, 
engage  in  public  rule  making  procedure, 
and  postpone  the  effective  date  of  this 
section  until  30  days  after  publication 
thereof  in  the  Federal  Register  (60  Stat. 
237;  5  U.  S.  C.  1001  et  seq.)  in  that,  as 
hereinafter  set  forth,  the  time  inter¬ 
vening  between  the  date  when  informa¬ 
tion  upon  which  this  section  is  based 
became  available  and  the  time  when  this 
section  must  become  effective  in  order 
to  effectuate  the  declared  policy  of  the 
act  is  insufficient;  a  reasonable  time  is 
permitted,  under  the  circumstances,  for 
preparation  for  such  effective  time;  and 
good  cjiuse  exists  for  making  the  pro¬ 
visions*  hereof  effective  not  later  than 
June  1,  1956.  A  reasonable  determina¬ 
tion  as  to  the  supply  of.  and  the  demand 
for,  such  plums  must  await  the  develop¬ 
ment  of  the  crop  thereof,  and  adequate 
information  thereon  was  not  available 
to  the  Plum  Commodity  Committee  until 
May  18,  1956 ;  recommendation  as  to  the 
need  for,  and  the  extent  of,  regulation 
of  shipments  of  such  plums  was  made  at 
the  meeting  of  said  committee  on  May 
18,  1956,  after  consideration  of  all  avail¬ 
able  information  relative  to  the  supply 
and  demand  conditions  for  such  plums, 
at  which  time  the  recommendation  and 
supporting  information  was  submitted 
to  the  Department;  shipments  of  the 
current  crop  of  such  plums  are  expected 
to  begin  on  or  about  June  10,  1956;  this 
section  should  be  applicable  to  all  such 
shipments  in  order  to  effectuate  the 
declared  policy  of  the  act;  and  compli¬ 
ance  with  the  provisions  of  this  section 
will  not  require  of  handlers  any  prepara¬ 
tion  therefor  which  cannot  be  completed 
by  the  effective  time  hereof. 

(b)  Order.  (1)  During  the  period  be¬ 
ginning  at  12:01  a.  m„  P.  s.  t.,  June  1, 
1956,  and  ending  at  12:01  a.  m.,  P.  s.  t., 
November  1,  1956,  no  shipper  shall  ship 
any  package  or  container  of  Formosa 
plums  unless: 

.  (i)  Such  plums  grade  at  least  U.  S. 
No.  1; 

(ii)  The  plums  are  of  a  size  not 
smaller  than  a  size  that  will  pack  a  4  x  5 
standard  pack;  and 

(iii)  The  diameters  of  the  smallest 
and  largest  plums  in  the  package  or  con¬ 
tainer  do  not  vary  more  than  one-fourth 
inch :  Provided,  That  a  total  of  not  more 
than  five  (5)  percent,  by  count,  of  the 
plums  in  the  package  or  container  may 
fail  to  meet  this  requirement. 

(2)  Section  936.143  sets  forth  the  re¬ 
quirements  with  respect  to  the  inspec¬ 
tion  and  certification  of  shipments  of 
fruit  covered  by  this  section.  Such  sec¬ 


tion  also  prescribes  the  conditions  which 
must  be  met  if  any  shipment  is  to  be 
made  without  prior  inspection  and  cer¬ 
tification.  Notwithstanding  that  ship¬ 
ments  may  be  made  without  inspection 
and  certification,  each  shipper  shall  com¬ 
ply  with  all  grade  and  size  regulations 
applicable  to  the  respective  shipment. 

(3)  As  used  in  this  section,  “U.  S. 
No.  1”  and  “serious  damage”  shall  have 
the 'same  meaning  as  set  forth  in  the 
revised  United  States  Standards  for 
plums  and  prunes  (fresh)  (§§  51.1520  to 
51.1530  of  this  title) ;  “standard  pack” 
shall  have  the  applicable  meanings  of 
the  terms  “standard  pack”  and  “equiv¬ 
alent  size,”  and  “diameter”  shall  have 
the  meaning  of  that  term,  as  used  in 
§  936.142  and  all  other  terms  shall  have 
the  same  meaning  as  when  used  in  the 
amended  marketing  agreement  and 
order.  • 

(Sec.  5,  49  stat.  753,  as  amended;  7  U.  S.  C. 
608c) 

Dated:  May  22,  1956. 

[SEAL]  S.  R.  Smith, 

Director,  Fruit  and  Vegetable 
Division,  Agricultural  Mar¬ 
keting  Service. 

[F.  R.  Doc.  56-4132;  Piled,  May  24  , 1956; 

8:52  a.  m.] 


[Plum  Order  5] 

Part  936 — ^Fresh  Bartlett  Pears,  Plums, 

AND  Elberta  Peaches  Grown  in  Cali¬ 
fornia 

REGULATION  BY  GRADES  AND  SIZES 

§  936.528  Plum  Order  5 — (a)  Find¬ 
ings.  (1)  Pursuant  to  the  marketing 
agreement,  as  amended,  and  Order  No. 
36,  as  amended  (7  CFR  Part  936),  regu¬ 
lating  the  handling  of  fresh  Bartlett 
pears,  plums,  and  Efiberta  peaches  grown 
in  the  State  of  California,  effective  under 
the  applicable  provisions  of  the  Agri¬ 
cultural  Marketing  Agreement  Act  of 
1937,  as  amended,  and  upon  the  basis  of 
the  recommendations  of  the  Plum  Com¬ 
modity  Committee,  established  under  the 
aforesaid  amended  marketing  agreement 
and  order,  and  upon  other  available  in¬ 
formation,  it  is  hereby  found  that  the 
limitation  of  shipments  of  plums  of  the 
variety  hereinafter  set  forth,  and  in'  the 
manner  herein  provided,  will  tend  to 
effectuate  the  declared  policy  of  the  act. 

(2)  It  is  hereby  further  found  that 
it  is  impracticable  and  contrary  to  the 
public  interest  to  give  preliminary  notice, 
engage  in  public  rule  making  procedure, 
and  postpone  the  effective  date  of  this 
section  until  30  days  after  publication 
thereof  in  the  Federal  Register  (60 
Stat.  237;  5  U.  S.  C.  1001  et  seq.)  in  that, 
as  hereinafter  set  forth,  the  time  inter¬ 
vening  between  the  date  when  informa¬ 
tion  upon  which  this  section  is  based 
became  available  and  the  time  when  this 
section  must  become  effective  in  order  to 
effectuate  the  declared  policy  of  the  act 
is  insufficient;  a  reasonable  time  is  per¬ 
mitted,  under  the  circumstances,  for 
preparation  for  such  effective  time ;  and 
good  cause  exists  for  making  the  provi¬ 
sions  hereof  effective  not  later  than  June 
1,  1956.  A  reasonable  determination  as 
to  the  supply  of,  and  the  demand  for. 
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such  plums  must  await  the  development 
of  the  crop  thereof,  and  adequate  in¬ 
formation  thereon  was  not  available  to 
the  Plum  Commodity  Committee  until 
ALay  18,  1956;  recommendation  as  to  the 
need  for,  and  the  extent  of,  regulation  of 
shipments  of  such  plums  was  made  at 
the  meeting  of  said  committee  on  May 
18,  1956,  after  consideration  of  all  avail¬ 
able  information  relative  to  the  supply 
and  demand  conditions  for  such  plums, 
at  which  time  the  recommendation  and 
supporting  information  was  submitted 
to  the  Department;  shipments  of  the  cur¬ 
rent  crop  of  such  plums  are  expected  to 
begin  on  or  about  Jime  10,  1956,  and 
this  section  should  be  applicable  to  all 
such  shipments  of  such  plums  in  order  to 
effectuate  the  declared  policy  of  the  act; 
and  compliance  with  the  provisions  of 
this  section  will  not  require  of  handlers 
any  preparation  therefor  which  cannot 
be  completed  by  the  effective  time  hereof. 

(b)  Order.  (1)  During  the  period  be¬ 
ginning  at  12:01  a.  m.,  P.  s.  t.,  June  1, 
1956,  and  ending  at  12:01  a.  m.,  P.  s.  t., 
November  1,  1956,  no  shipper  shall  ship 
any  package  or  container  of  Climax 
plums  unless: 

(1)  Such  plums  grade  at  least  U.  S. 
No.  1  with  a  total  tolerance  of  five  (5) 
percent  for  defects  not  considered  seri¬ 
ous  damage  in  addition  to  the  tolerances 
permitted  for  such  grade; 

(ii)  The  plums  are  of  a  size  not 
smaller  than  a  size  that  will  pack  a 
4x5  standard  pack;  and 

( iii )  The  diameters  of  the  smallest  and 
largest  plums  in  the  package  or  con¬ 
tainer  do  not  vary  more  than  one-fourth 
inch;  Provided.  That  a  total  of  not  more 
than  five  (5)  percent,  by  count,  of  the 
plums  in  the  package  or  container  may 
fail  to  meet  this  requirement. 

(2)  Section  936.143  sets  forth  the  re¬ 
quirements  with  respect  to  the  inspection 
and  certification  of  shipments  of  fruit 
covered  by  this  section.  Such  section 
also  prescribes  the  conditions  which 
must  be  met  if  any  shipment  is  to  be 
made  without  prior  inspection  and  cer¬ 
tification.  Notwithstanding  that  ship¬ 
ments  may  be  made  without  inspection 
and  certification,  each  shipper  shall 
comply  with  all  grade  and  size  regula¬ 
tions  applicable  to  the  respective  ship¬ 
ment. 

(3)  As  used  in  this  section,  “U.  S.  No. 
1”  and  “serious  damage”  shall  have  the 
same  meaning  as  set  forth  in  the  revised 
United  States  Standards  for  plums  and 
prunes  (fresh)  (§§  51.1520  to  51.1530  of 
this  title) ;  “standard  pack”  shall  have 
the  applicable  meanings  of  the  terms 
“standard  pack”  and  “equivalent  size,” 
and  “diameter”  shall  have  the  meaning 
of  that  term,  as  used  in  §  936.142  and 
all  other  terms  shall  have  the  same 
meaning  as  when  used  in  the  amended 
marketing  agreement  and  order. 

(Sec.  5,  49  Stat.  753,  as  amended;  7  U.  S.  C. 
608c) 

Dated:  May  22,  1956. 

[seal]  S.  R.  Smith, 

Director,  Fruit  and  Vegetable 
Division,  Agricultural  Mar~ 
keting  Service. 

[F.  R.  Doc.  56-4133;  Filed,  May  24,  1956; 

8:52  a.  m.] 


[Avocado  Order  13] 

Part  969 — ^Avcxjados  Grown  in  South 
Florida 

QUALITY  REGULATION 

§  969.313  Avocado  Order  13 — (a) 
Findings.  (1)  Pursuant  to  the  market¬ 
ing  agreement,  as  amended,  and  Order 
No.  69,  as  amended  (7  CFR  Part  969;  20 
F.  R.  4177)  regulating  the  handling  of 
avocados  grown  in  south  Florida,  effec¬ 
tive  under  the  applicable  provisions  of 
the  Agricultural  Marketing  Agreement 
Act  of  1937,  as  amended  (7  U.  S.  C.  601 
et  seq.;  68  Stat.  906,  1047),  and  upon 
the  basis  of  the  recommendations  of  the 
Avocado  Administrative  Committee,  es¬ 
tablished  under  the  aforesaid  marketing 
agreement  and  order,  and  .upon  other 
available  information,  it  is  hereby  found 
that  the  limitation  of  handling  of  avo¬ 
cados,  as  hereinafter  provided,  will  tend 
to  effectuate  the  declared  policy  of  the 
act. 

(2)  It  is  hereby  further  found  that  it 
is  impracticable,  unnecessary,  and  con¬ 
trary  to  the  public  interest  to  give  pre¬ 
liminary  notice,  engage  in  public  rule 
making  procedure,  and  postpone  the  ef¬ 
fective  date  of  this  section  until  30  days 
after  publication  thereof  in  the  Federal 
Register  (60  Stat.  237;  5  U.  S.  C.  1001 
et  seq.)  in  that,  as  hereinafter  set  forth, 
the  time  intervening  between  the  date 
when  information  upon  which  this  sec¬ 
tion  is  based  became  available  and  the 
time  when  this  section  must  become  ef¬ 
fective  in  order  to  effectuate  the  de¬ 
clare  policy  of  the  act  is  insufficient; 
a  reasonable  time  is  permitted,  under 
the  circumstances,  for  preparation  for 
such  effective  time ;  and  good  cause  exists 
for  making  the  provisions  hereof  effec¬ 
tive  not  later  than  June  1,  1956.  Ship¬ 
ments  of  avocados,  grown  in  south  Flor¬ 
ida,  are  currently  prohibited  until  12:01 
a.  m.,  e.  s.  t.,  June  1, 1956,  under  the  ma¬ 
turity  regulation  (§  969.312;  21  F.  R. 
3307)  issued  May  16,  1956;  shipments 
of  such  avocados  are  expected  to  begin 
on  or  soon  after  June  1,  1956,  and  this 
section  should  be  applicable  to  all  such 
shipments  in  order  to  prevent  the  ship¬ 
ment  of  avocados  of  undesirable  quality 
and  appearance;  a  reasonable  determi¬ 
nation  as  to  the  quality,  the  supply  of, 
and  demand  for,  such  avocados  must 
await  the  development  of  the  crop  there¬ 
of,  and  adequate  information  thereon 
was  not  available  to  the  Avocado  Admin¬ 
istrative  Committee  until  May  17,  1956; 
recommendation  as  to  the  need  for,  and 
the  extent  of,  regulation  of  the  quality 
of  shipments  of  such  avocados  on  and 
after  June  1,  1956,  was  made  at  a  tele¬ 
phone  meeting  of  said  committee  on 
May  17,  1956,  after  consideration  of  all 
available  information  as  to  the  quality, 
the  supply  of,  and  demand  for,  such 
avocados,  at  which  time  the  recommen¬ 
dations  and  supporting  information  for 
quality  regulation  in  the  manner  and  for 
the  period  herein  set  forth  were  sub¬ 
mitted  to  the  Department;  and  compli¬ 
ance  with  the  provisions  of  this  section 
will  not  require  of  handlers  any  prepara¬ 
tion  therefor  which  cannot  be  completed 
by  the  effective  time  hereof. 

(b)  Order.  (1)  During  the  period  be¬ 
ginning  at  12:01  a,  m.,  e.  s.  t.,  June  1, 


1956,  and  ending  at  12:01  a.  m.,'e.  s.  t., 
April  30,  1957,  no  handler  shall  handle 
any  avocados,  grown  in  south  Florida, 
unless  such  avocados  (i)  grade  at  least 
No.  2  Grade,  and  (ii)  meet  the  require¬ 
ments  of  Standard  Pack. 

(c)  As  used  in  this  section,  “No.  2 
Grade”  and  “Standard  Pack”  shall  have 
the  same  meaning  as  in  paragraphs  (c) 
and  (f),  respectively,  of  §  969.130  of  the 
supplementing  rules  and  regulations,  as 
amended  (21  F.  R.  2409). 

(Sec.  5,  49  Stat.  753,  as  amended;  7  U.  S.  C. 
608c;  68  Stat.  906,  1047) 

Dated:  May  22,  1956. 

[SEAL]  S.  R.  Smith, 

Director,  Fruit  and  Vegetable 
Division,  Agricultural  Mar~ 
keting  Service. 

[F.  R.  Doc.  56-4134;  Piled,  May  24,  1956; 
8:53  a.  m.] 


Part  1010 — ^Milk  in  Wilmington,  Dela¬ 
ware,  Marketing  Area 

order  regulating  handling 
Sec.  » 

1010.0  Findings  and  determinations. 

DEFINITIONS  • 

1010.1  Act. 

1010.2  Secretary. 

1010.3  Department  of  Agriculture. 

1010.4  Person. 

1010.5  Wilmington,  Delaware,  milk  mar¬ 

keting  area. 

1010.6  Cooperative  association. 

1010.7  Fluid  milk  plant. 

1010.8  Nonfluid  milk  plant. 

1010.9  Handler. 

1010.10  Producer. 

1010.11  Producer  milk. 

1010.12  Other  source  milk. 

1010.13  Producer-handler. 

MARKET  ADMINISTRATOR 

1010.20  Designation. 

1010.21  Powers. 

1010.22  Duties. 

REPORTS,  RECORDS  AND  FACILITIES 

1010.30  Reports  of  receipts  and  utilization. 

1010.31  Other  reports. 

1010.32  Records  and  facilities. 

1010.33  Retention  of  records. 

CLASSIFICATION 

1010.40  Skim  milk  and  butterfat  to  be  classl- 

fled. 

1010.41  Classes  of  utilization. 

1010.42  Shrinkage. 

1010.43  Responsibility  of  ^handlers  and  re- 

classiflcation  of  milk. 

1010.44  Transfers. 

1010.45  Computation  of  skim  milk  and  but¬ 

terfat  in  each  class. 

1010.46  Allocation  of  skim  milk  and  butter- 

fat  classified. 


MINIMUM  PRICES  ^ 

1010.50  Class  prices. 

1010.51  Butterfat  dlflerential  to  handlers. 

1010.52  Location  differential  to  handlers. 

1010.53  Equivalent  prices  or  indexes. 

APPLICATION  OF  PROVISIONS 

1010.60  Producer-handlers. 

1010.61  Plants  subject  to  other  Federal 

orders. 

DETERMINATION  OF  UNIFORM  PRICES 

1010.70  Net  obUgatlon  of  handlers. 

1010.71  Computation  of  uniform  prices  for 

handlers. 


V 
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PAYMENTS 

Sec. 

1010.80  Payments  to  producers. 

1010.81  Butterfat  differential  to  producers. 

1010.82  Location  differential  to  producers. 

1010.83  Adjustment  of  accounts. 

1010.84  Expense  of  administration. 

1010.85  Termination  of  obligations. 

effective  time,  suspension,  OB  TERMINATION 

1010.90  Effective  time. 

1010.91  Suspension  or  termination. 

1010.92  Continuing  obligations. 

1010.93  Liquidation. 

MISCELLANEOUS  PROVISIONS 

1010.100  Agents. 

1010.101  Separability  of  provisions. 

Authority:  §§  1010.0  to  1010.101  issued 
under  sec.  5,  49  Stat.  753,  as  amended;  7 
U.  S.  C.  and  Sup.  608c. 

§  1010.0  Findings  and  determina¬ 
tions — (a)  Findings  upon  the  basis  of 
the  hearing  record.  Pursuant  to  the  pro¬ 
visions  of  the  Agricultural  Marketing 
Agreement  Act  of- 1937,  as  amended  (7 
U.  S.  C.  601  et  seq.),  and  the  applicable 
rules  of  practice  and  procedure,  as 
amended,  governing  the  formulation  of 
marketing  agreements  and  marketing 
orders  (7  CFR  Part  900),  a  public  hear¬ 
ing  was  held  upon  a  proposed  marketing 
agreement  and  a  proposed  order  regulat¬ 
ing  the  handling  of  milk  in  the  Wilming¬ 
ton,  Delaware,  marketing  area.  Upon 
the  basis  of  the  evidence  introduced  at 
such  hearing  and  the  record  thereof,  it 
is  found  that: 

(1)  The  said  order,  and  all  of  the 
terms  and  conditions  thereof,  will  tend  to 
effectuate  the  declared  policy  of  the  act ; 

(2)  The  parity  prices  of  milk  as  de¬ 
termined  pursuant  to  section  2  of  the  act 
are  not  reasonable  in  view  of  the  price 
of  feeds,  available  supplies  of  feeds,  and 
other  economic  conditions  which  affect 
market  supply  and  demand  for  milk  in 
the  marketing  area,  and  the  minimum 
prices  specified  in  the  order  are  such 
prices  as  will  reflect  the  aforesaid  fac¬ 
tors,  insure  a  sufficient  quantity  of  pure 
and  wholesome  milk,  and  be  in  the  pub¬ 
lic  interest; 

(3)  The  said  order  regulates  the  han¬ 
dling  of  milk  in  the  same  manner  as,  and 
is  applicable  only  to  persons  in  the  re¬ 
spective  classes  of  industrial  and  com¬ 
mercial  activity  specified  in  a  marketing 
agreement  upon  which  a  hearing  has 
been  held; 

(4)  All  milk  and  milk  products  han¬ 

dled  by  handlers,  as  defined  in  this  order, 
are  in  the  current  of  interstate  com¬ 
merce  or  directly  burden,  obstruct  or 
affect  interstate  commerce  in  milk  or  its 
products;  and  ^ 

(5)  It  is  hereby  found  that  the  neces¬ 
sary  expense  of  the  market  administrator 
for  the  maintenance  and  functioning  of 
such  agency  will  require  the  payment  by 
each  handler,  as  his  pro  rata  share  of 
such  expense,  five  cents  per  hundred¬ 
weight  or  such  amount  not  exceeding 
five  cents  per  hundredweight,  as  the 
Secretary  may  prescribe  with  respect  to 
all:  (a)  Receipts  of  producer  milk  includ¬ 
ing  such  handler’s  own  production,  and 
(b)  other  source  milk  at  a  fluid  milk 
plant  which  is  classified  as  Class  I  milk. 

(b)  Additional  findings.  It  is  neces¬ 
sary  in  the  public  interest  to  make  the 
order  partially  effective  not  later  than 


June  1, 1956,  and  fully  effective  not  later 
than  June  16,  1956.  Any  delay  beyond 
these  dates  will  seriously  threaten  the 
orderly  marketing  of  milk  in  the  Wil¬ 
mington,  Delaware,  marketing  area. 
The  provisions  of  this  order  are  well 
known,  to  handlers,  the  public  hearing 
upon  which  this  order  is  based  having 
been  conducted  September  12-23,  1955, 
the  recommended  decision  having  been 
issued  on  January  17,  1956  (21  P.  R. 
486;  P.  R.  Doc.  5ft-514)  and  the  final 
decision  having  been  issued  on  April  11, 
1956  (21  P.  R.  2478;  P.  R.  Doc.  56-2941). 
Thus,  handlers  have  known  of  these  im¬ 
pending  requirements  for  some  time  and 
should  be  prepared.  Purthermore,  pro¬ 
ducers  continue  to  lose  substantial  in¬ 
come  and  marketing  conditions  continue 
to  remain  unstabilized  each  day  the  ef¬ 
fective  date  of  the  order  is  delayed.  In 
view  of  the  foregoing,  it  is  hereby  found 
and  determined  that  good  cause  exists 
for  making  this  order  partially  effective 
June  1,  1956,  and  fully  effective  June  16, 
1956,  and  that  it  would  be  contrary  to 
the  public  interest  to  delay  the  effective 
date  of  this  order  for  thirty  days  after 
its  publication  in  the  Pederal  Register. 
(See  section  4  (c).  Administrative  Pro¬ 
cedure  Act,  5  U.  S.  C.  1001  et  seq.). 

(c)  Determinations.  It  is  hereby  de¬ 
termined  that  handlers  (excluding  co¬ 
operative  associations  of  producers  who 
are  not  engaged  in  processing,  distrib¬ 
uting,  or  shipping  milk  covered  by  this 
order)  of  more  than  50  percent  of  the 
milk  covered  by  the  order,  which  is  mar¬ 
keted  within  the  Wilmington,  Delaware, 
marketing  area,  refused  or.failed  to  sign 
the  proposed  marketing  agreement  reg¬ 
ulating  the  handling  of  milk  in  the  said 
marketing  area,  and  it  is  hereby  fur¬ 
ther  determined  that: 

( 1 )  The  refusal  or  failure  of  such  han¬ 
dlers  to  sign  said  proposed  marketing 
agreement  tends  to  prevent  the  effectua¬ 
tion  of  the  declared  policy  of  the  act; 

(2)  The  issuance  of  this  order  amend¬ 
ing  the  order,  as  amended,  is  the  only 
practical  means  pursuant  to  the  declared 
policy  of  the  act,  of  advancing  the  in¬ 
terests  of  producers  of  milk  which  is  pro¬ 
duced  for  sale  in  the  said  marketing  area; 
and 

(3)  The  issuance  of  this  order  is  ap¬ 
proved  or  favored  by  at  least  three- 
fourths  of  the  producers  who  partici¬ 
pated  in  a  referendum  thereon  and  who, 
during  the  determined  representative 
period  (January  1956),  were  engaged  in 
the  production  of  milk  for  sale  in  the 
said  marketing  area. 

Order  relative  to  handling.  It  is' 
therefore  ordered,  that  on  and  after  the 
effective  date  hereof  the  handling  of  milk 
in  the  Wilmington,  Delaware,  marketing 
area  shall  be  in  conformity  to  and  in 
compliance  with  the  following  terms  and 
conditions: 

•  DEFINITIONS 

§  1010.1  Act.  “Act”  means  Public 
Act  No.  10,  73d  Congress,  as  amended 
and  as  reenacted  and  amended  by  the 
Agricultural  Marketing  Agreement  Act 
of  1937,  as  amended  (7  U.  S.  C.  601  et 
seq.). 

§  1010.2  S  eeretarg.  “Secretary” 
means  the  Secretary  of  Agriculture  or 


any  officer  or  employee  of  the  United 
States  authorized  to  exercise  the  powers 
and  to  perform  the  duties  of  the  Secre¬ 
tary  of  Agriculture. 

§  1010.3  Department  of  Agriculture. 
“Department  of  Agriculture”  means  the 
United  States  Department  of  Agriculture 
or  any  other  Federal  agency  as  may  be 
authorized  by  Act  of  Congress,  or  by 
Executive  order,  to  perform  the  price  re¬ 
porting  functions  of  the  United  States 
Department  of  Agriculture. 

§  1010.4  Person.  “Person”  means 
any  individual,  partnership,  corporation, 
association,  or  other  business  unit. 

§  1010.5  Wilmington,  Delaware,  milk 
marketing  area.  “Wilmington,  Dela¬ 
ware,  Marketing  Area,”  hereinafter 
called  “the  marketing  area,”  means  all 
of  that  territory  situated  within  and 
bounded  on  the  north,  east  and  west  by 
the  boundary  line  of  the  State  of  Dela¬ 
ware,  and  on  the  south  by  the  Chesa¬ 
peake  and  Delaware  Canal,  all  of  which 
area  lies  within  New  Castle  County, 
Delaware. 

§  1010.6  Cooperative  association. 
“Cooperative  association”  means  any 
cooperative  marketing  association  of 
producers  which  the  Secretary  deter¬ 
mines,  after  application  by  the  associa¬ 
tion: 

(a)  To  be  qualified  under  the  provi¬ 
sions  of  the  act  of  Congress  of  February 
18, 1922,  as  amended,  known  as  the  “Cap- 
per-Volstead  Act”;  and 

(b)  To  have  full  authority  in  the  sale 
of  milk  of  its  members  and  to  be  engaged 
in  making  collective  sales  of  or  market¬ 
ing  milk  or  its  products  for  its  members. 

§  1010.7  Fluid  milk  plant.  “Fluid 
milk  plant”  means  (a)  any  pasteurizing 
or  bottling  plant  from  which  milk  is  dis¬ 
posed  of  during  the  month  as  Class  I 
milk  in  the  marketing  area  on  routes  (in¬ 
cluding  routes  operated  by  vendors)  or 
through  plant  stores  to  retail  or  whole¬ 
sale  outlets  (except  other  fluid  milk 
plants) ;  (b)  any  plant  during  the  months 
of  January  through  August,  from  which 
shipments  of  Grade  A  milk  or  skim  milk 
classified  as  Class  I  milk,  are  made  dur¬ 
ing  the  month  to  a  plant  qualified  pur¬ 
suant  to  paragraph  (a)  of  this  section, 
and  (c)  any  plant  during  the  months  of 
September  through  December  from 
which  shipments  of  Grade  A  milk  or  skim 
milk,  classified  as  Class  I,  are  made  on 
more  than  ten  days  during  the  month 
to  a  plant  qualified  pursuant  to  para¬ 
graph  (a)  of  this  section, 

§  1010.8  Nonfluid  milk  plant.  “Non- 
fluid  milk  plant”  means  any  milk  manu¬ 
facturing,  processing  or  bottling  plant 
other  than  a  fluid  milk  plant. 

§  1010.9  Handler.  “Handler”  means 
any  person  in  his  capacity  as  the  oper¬ 
ator  of  one  or  more  fluid  milk  plants. 

§  1010.10  Producer.  “Producer” 
means  any  person,  except  a  producer- 
handler,  who  produces  milk  which  is  re¬ 
ceived  at  a  fluid  milk  plant:  Provided, 
That  if  such  milk  is  diverted  for  his  ac¬ 
count  by  a  handler  from  a  fluid  milk 
plant  to  a  nonfiuid  milk  plant  it  shall  be 
deemed  to  have  been  received  by  the  di¬ 
verting  handler  at  a  fluid  milk  plant  at 
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the  location  of  the  plant  from  which  it 
was  diverted. 

§  1010.11  Producer  milk.  “Producer 
milk”  means  only  that  skim  milk  or  but- 
terfat  contained  in  milk  (a)  received  at 
a  fluid  milk  plant  directly  from  pro¬ 
ducers,  or  (b)  diverted  from  a  fluid  milk 
plant  to  a  nonfluid  milk  plant  in  accord¬ 
ance  with  the  conditions  set  forth  in 
§  1010.10. 

§  1010.12  Other  source  milk.  “Other 
source  milk”  means  all  skim  milk  and 
butterfat  contained  in: 

(a)  Receipts  during  the  month  in  the 
form  of  fluid  cream  and  of  products  des¬ 
ignated  as  Class  I  milk  pursuant-  to 
§  1010.41  (a)  (1)  except  such  products 
received  from  another  fluid  milk  plant 
(other  than  that  of  a  producer-handler) , 
or  as  producer  milk;  and 

(b)  Products  designated  as  Class  II 
milk  pursuant  to  §  1010.41  (b)  (1)  (other 
than  fluid  cream  as  provided  in  subpara¬ 
graph  (a)  of  this  paragraph)  from 
any  source  (including  those  from  a 
plant’s  own  production)  which  are  re¬ 
processed  or  converted  to  another  prod¬ 
uct  during  the  month. 

§  1010.13  Prodiu:er~handler.  “Pro¬ 
ducer-handler”  means  any  person  who 
operates  both  a  dairy  farm  and  fluid 
milk  plant  from  which  Class  I  milk  is 
disposed  of  in  the  marketing  area,  but 
who  receives  no  milk  from  other  dairy 
farmers. 

MARKET  ADMINISTRATOR 

§  1010.20  Designation.  The  agency 
for  the  administration  of  this  part  shall 
be  a  market  administrator,  selected  by 
the  Secretary,  who  shall  be  entitled  to 
such  compensation  as  may  be  determined 
by,  and  shall  be  subject  to  removal  at 
the  discretion  of,  the  Secretary. 

§  1010.21  Powers.  The  market  ad¬ 
ministrator  shall  have  the  following 
powers  with  respect  to  this  part: 

(a)  To  administer  its  terms  and  pro¬ 
visions; 

(b)  To  receive,  investigate,  and  re¬ 
port  to  the  Secretary  complaints  of  vio¬ 
lations; 

(c)  To  make  rules  and  regulations  to 
effectuate  its  terms  and  provisions;  and 

(d)  To  recommend  amendments  to  the 
Secretary. 

§  1010.22  Duties.  The  market  ad¬ 
ministrator  shall  perform  all  duties  nec¬ 
essary  to  administer  the  terms  and  pro¬ 
visions  of  this  part,  including  but  not 
limited  to  the  following: 

(a)  Within  45  days  following  the  date 
on  which  he  enters  upon  his  duties,  or 
such  lesser  period  as  may  be  prescribed 
by  the  Secretary,  execute  and  deliver  to 
the  Secretary  a  bond,  effective  as  of  the 
date  on  which  he  enters  upon  his  duties 
and  conditioned  upon  the  faithful  per¬ 
formance  of  such  duties,  in  an  amount 
and  with  surety  thereon  satisfactory  to 
the  Secretary; 

(b)  Empioy  and  fix  the  compensation 
of  such  persons  as  may  be  necessary  to 
enable  him  to  administer  its  terms  and 
provisions; 

(c)  Obtain  a  bond  in  a  reasonable 
amount,  and  with  reasonabie  surety 
thereon,  covering  each  employee  who 


handles  funds  entrusted  to  the  market 
administrator; 

(d)  Pay,  out  of  the  funds  provided  by 
§  1010.84,  (1)  the  cost  of  his  bond  and  of 
the  bonds  of  his  employees,  (2)  his  own 
compensation,  and  (3)  all  other  expenses 
necessarily  incurred  by  him  in  the  main¬ 
tenance  and  functioning  of  his  office 
and  in  the  performance  of  his  duties; 

(e)  Keep  such  books  and  records  as 
will  clearly  reflect  the  transactions  pro¬ 
vided  for  in  this  part,  and,  upon  request 
by  the  Secretary,  surrender  the  same  to 
his  successor  or  to  such  other  person  as 
the  Secretary  may  designate; 

(f)  Publicly  disclose  to  handlers  and 
producers,  at  his  discretion,  the  name 
of  any  person  who,  within  five  days  after 
the  day  upon  which  he  is  required  to 
perform  such  acts,  has  not  made  (1) 
reports  pursuant  to  §§  1010.30  and 
1010.31,  or  (2)  payments  pursuant  to 
§§  1010.80  through  1010.84; 

(g)  Submit  his  books  and  re<X)rds  to 
examination  by  the  Secretary,  and  fur¬ 
nish  such  information  and  reports  as 
may  be  required  by  the  Secretary; 

(h)  Prepare  and  make  available  for 
the  benefit  of  producers,  consumers,  and 
handlers,  general  statistics  and  infor¬ 
mation  concerning  the  operation  of  this 
part; 

(i)  Verify  all  reports  and  payments  by 
each  handler  by  audit,  if  necessary,  of 
such  handler’s  records  and  the  records 
of  any  other  handler  or  person  upon 
whose  utilization  the  classification  of 
skim  milk  and  butterfat  for  such  han¬ 
dler  depends; 

(j)  On  or  before  the  date  specified, 
publicly  announce  by  posting  in  a  con¬ 
spicuous  place  in  his  office  and  by  such 
other  means  as  he  deems  appropriate 
the  following:  (1)  The  8th  day  of  each 
month,  the  Class  II  price  and  the  han¬ 
dler  butterfat  differential,  both  for  the 
preceding  month;  (2)  the  15th  day  of 
the  month  preceding  the  start  of  each 
calendar  quarter,  the  Class  I  price  for 
such  calendar  quarter;  and  (3)  the  12th 
day  after  the  end  of  each  month,  the 
uniform  price  for  each  handler,  com¬ 
puted  pursuant  to  §  1010.71  and  the  pro¬ 
ducer  butterfat  differential  both  for  the 
preceding  month;  and 

(k)  Publicly  announce  each  month 
such  information  regarding  the  names 
and  plant  locations  of  all  plants  applying 
other  source  milk  to  the  market  as  does 
not  reveal  confidential  information  on 
the  operations  of  individual  handlers. 

REPORTS,  RECORDS  AND  FACILITIES 

§  1010.30  Reports  of  receipts  and  uti¬ 
lization.  On  or  before  the  8th  day  after 
the  end  of  each  month  each  handler, 
except  a  producer-handler,  shall  report 
for  each  of  his  fluid  milk  plants'for  such 
month  to  the  market  administrator  in 
the  detail  and  on  forms  prescribed  by 
the  market  administrator; 

(a)  The  quantities  of  skim  milk  and 
butterfat  contained  in  receipts  of  pro¬ 
ducer  milk  (including  such  handler’s 
own  production) ; 

(b)  The  quantites  of  skim  milk  and 
butterfat  contained  in  receipts  from 
other  fluid  milk  plants  in  the  form  of 
fluid  cream  and  products  designated  as 
Class  I  in  §  1010.41  (a)  (1); 


(c)  The  quantities  of  skim  milk  and 
butterfat  contained  in  receipts  of  other 
source  milk; 

(d)  Inventories  of  fluid  cream  and 
products  designated  as  Class  I  milk  pur¬ 
suant  to  §  1010.41  (a)  (1)  on  hand  at  the 
beginning  and  end  of  the  month;  and 

(e)  The  utilization  of  all  skim  milk 
and  butterfat  required  to  be  reported 
pursuant  to  this  section. 

§  1010.31  Other  reports,  (a)  Each 
producer-handler  shall  make  reports  to 
the  market  administrator  at  such  time 
and  in  such  manner  as  the  market  ad¬ 
ministrator  may  request. 

(b)  Each  handler,  except  a  producer- 
handler,  shall  report  to  the  market  ad¬ 
ministrator,  in  the  detail  and  on  forms 
prescribed  by  the  market  administrator, 
as  follows: 

(1)  On  or  before  the  20th  day  after 
the  end  of  the  month  for  each  of  his 
fluid  milk  plants  his  producer  payroll  for 
such  month  which  shall  show  for  each 
producer:  (i)  His  name  and  address,  (ii) 
the  total  pounds  of  milk  received  from 
such  producer,  (iii)  the  average  butter¬ 
fat  content  of  such  milk,  and  (iv)  the 
net  amount  of  such  handler’s  payment, 
together  with  the  price  paid  and  the 
amount  and  nature  of  any  deductions; 

(2)  On  or  before  the  first  day  other 
source  milk  is  received  in  the  form  of 
milk  or  fluid  skim  milk,  at  his  fluid  milk 
plant (s),  his  intention  to  receive  such 
product,  and  on  or  before  the  last  day 
such  product  is  received,  his  intention  to 
discontinue  receipt  of  such  milk; 

(3)  Such  other  information  with  re¬ 
spect  to  the  receipts  and  utilization  of 
butterfat  and  skim  milk  as  the  market 
administrator  may  prescribe;  and 

(4)  Promptly  after  milk  is  first  re¬ 
ceived  from  any  producer,  (a)  the  name 
and  address  of  such  producer,  (b)  the 
date  upon  which  such  milk  was  first 
received,  and  (c)  the  plant  at  which 
such  milk  was  received. 

§  1010.32  Records  and  facilities.  Each 
handler  shall  maintain  and  make  avail¬ 
able  to  the  market  administrator  during 
the  usual  hours  of  business  such  ac¬ 
counts  and  records  of  his  operations,  to¬ 
gether  with  such  facilities  as  are  neces¬ 
sary  for  the  market  administrator  to 
verify  or  establish  the  correct  data  for 
each  month  with  respect  to: 

(a)  The  receipt  and  utilization  of  all 
skim  milk  and  butterfat  handled  in  any 
form; 

(b)  The  weights  and  butterfat  and 
other  content  of  all  milk,  skim  milk, 
cream,  and  other  milk  products  handled; 

(c)  The  pounds  of  skim  milk  and  but¬ 
terfat  contained  in  or  represented  by  all 
milk,  skim  milk,  cream,  and  milk  prod¬ 
ucts  on  hand  at  the  beginning  and  end 
of  each  fnonth;  and 

(d)  Payments  to  producers,  including 
any  deductions  authorized  by  producers, 
and  disbursement  of  money  so  deducted. 

§  1010.33  Retention  of  records.  All 
books  and  records  required  under  this 
part  to  be  made  available  to  the  market 
administrator  shall  be  retained  by  the 
handler  for  a  period  of  three  years  to 
begin  at  the  end  of  the  month  to  which 
such  books  and  records  pertain;  Pro¬ 
vided,  That  if  within  such  three-year 
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period  the  market  administrator  notifies 
the  handler  in  writing  that  the  retention 
of  such  books  and  records,  or  of  specified 
books  and  records,  is  necessary  in  con¬ 
nection  with  a  proceeding  under  section 
8c  (15)  (A)  of  the  act  or  a  court  action 
specified  in  such  notice,  the  handler  shall 
retain  such  books  and  records,  or  speci¬ 
fied  books  and  records,  until  further 
written  notification  from  the  market 
administrator.  In  either  case  the  mar¬ 
ket  administrator  shall  give  further 
written  notification  to  the  handler 
promptly  upon  the  termination  of  the 
litigation,  or  when  the  records  are  no 
longer  necessary  in  connection  there¬ 
with. 

CLASSIFICATION 

§  1010.40  Skim  milk  and  butterfat  to 
be  classified.  All  skim  milk  and  butter- 
fat  received  within  the  month  at  fluid 
milk  plants  and  which  is  required  to  be 
reported  pursuant  to  §  1010.30  shall  be 
classified  by  the  market  administrator 
pursuant  to  the  provisions  of  §§1010.41 
through  1010.46. 

§  1010.41  Classes  of  utilization.  Sub¬ 
ject  to  the  conditions  set  forth  in 
§§  1010.43  and  1010.44,  the  classes  of  uti¬ 
lization  shall  be  as  follows: 

(a)  Class  I  milk.  Class  I  milk  shall  be 
all  skim  milk  (including  that  used  to  pro¬ 
duce  concentrated  and  reconstituted 
or  fortified  skim  milk)  and  butterfat 

(1)  disposed  of  in  fluid  form  as  milk, 
skim  milk,  buttermilk,  cultured  butter¬ 
milk,  flavored  milk,  flavored  milk  drinks, 
concentrated  milk,,  milk  shake  mix,  and 
any  other  mixture  of  cream  and  milk  or 
skim  milk  (other  than  ice  cream,  ice 
cream  mixes,  eggnog,  and  sterilzed  prod¬ 
ucts  in  hermetically  sealed  containers) 
containing  less  than  18  percent  butter¬ 
fat;  and  (2)  not  accounted  for  as  Class 
II  milk. 

(b)  Class  II  milk.  Class  II  milk  shall 
be  all  skim  milk  and  butterfat  (1)  used 
to  produce  any  product  other  than  those 
designated  as  Class  I  milk  pursuant  to 
paragraph  (a)  of  this  section;  (2)  dis¬ 
posed  of  for  livestock  feed;  (3)  con¬ 
tained  in  skim  milk  dumped,  provided 
the  market  administrator  is  notified  in 
advance  and  given  opportunity  to  verify 
such  dumping;  (4)  contained  in  inven- 
toi-y  of  fluid  cream  and  of  products  des¬ 
ignated  as  Class  I  milk  pursuant  to  para¬ 
graph  (a)  of  this  section  on  hand  at  the 
end  of  the  month;  (5)  in  actual  plant 
shrinkage  not  to  exceed  two  percent  of 
skim  milk  and  butterfat,  respectively,  in 
producer  milk;  and  (6)  in  shrinkage  of 
other  source  milk. 

§  1010.42  Shrinkage.  The  market  ad¬ 
ministrator  shall  allocate  shrinkage  at 
the  fluid  milk  plant(s)  of  each  handler 
as  follows: 

(a)  Compute  the  shrinkage  of  skim 
milk  and  butterfat; 

(b)  Allocate  the  resulting  amounts 
pro  rata  to  the  handler’s  receipts  of  skim 
milk  and  butterfat,  respectively,  in  pro¬ 
ducer  milk  and  in  other  source  milk. 

§  1010.43  Responsibility  of  handlers 
and  reclassification  of  milk,  (a)  All  skim 
milk  and  butterfat  shall  be  Class  I  milk 
imless  the  handler  who  first  receives 
such  skim  milk  or  butterfat  proves  to 
the  market  administrator  that  such  skim 


milk  or  butterfat  should  be  classified 
otherwise. 

(b)  Any  skim  milk  or  butterfat  shall 
be  reclassified  if  verification  by  the  mar¬ 
ket  administrator  discloses  that  the 
original  classification  was  incorrect. 

§  1010.44  Transfers.  Skim  milk  or 
butterfat  disposed  of  each  month  from 
a  fluid  milk  plant  shall  be  classified: 

(a)  As  Class  I  milk  if  transferred  in 
the  form  of  fluid  cream  or  products 
designated  as  Class  I  milk  in  §  1010.41 
(a)  (1)  to  a  fluid  milk  plant  of  another 
handler,  except  a  producer-handler,  un¬ 
less  utilization  as  Class  II  milk  is  claimed 
by  both  handlers  in  their  reports  sub¬ 
mitted  for  the  month  to  the  market, 
administrator  pursuant  to  §  1010.30: 
Provided,  That  the  skim  milk  or  butter¬ 
fat  so  assigned  to  Class  II  milk  shall  be 
limited  to  the  amount  thereof  remaining 
in  Class  II  milk  in  the  plant  of  the  trans¬ 
feree-handler  after  the  subtraction  of 
inventory  pursuant  to  §  1010.46,  and  any 
additional  amounts  of  such  skim  milk  or 
butterfat  shall  be  assigned  to  Class  I 
milk:  And  provided  further.  That  if 
either  or  both  handlers  have  received 
other  source  milk,  the  skim  milk  or 
butterfat  so  transferred  shall  be  classi¬ 
fied  at  both  plants-  so  as  to  allocate  the 
greatest  possible  Class  I  milk  utilization 
to  the  producer* milk  of  both  handlers; 

,  (b)  As  Class  I  milk  if  transferred  to  a 

producer-handler  in  the  form  of  products 
designated  as  Class  I  milk  in  §  1010.41 
(a)  (1); 

(c)  As  Class  I  milk  if  transferred  or 
diverted  in  bulk  form  as  milk  or  skim 
milk  to  a  nonfluid  plant  unless: 

(1)  The  handler  claims  Class  II  on 
the  basis  of  utilization  mutually  indi¬ 
cated  in  writing  to  the  market  adminis¬ 
trator  by  both  buyer  and  seller  on  or  be¬ 
fore  the  8th  day  after  the  end  of  the 
month  within  which  such  transaction 
occurred ; 

(2)  The  buyer  maintains  books  and 
records  showing  the  utilization  of  all 
skim  milk  and  butterfat  at  his  plant 
■which  are  made  available,  if  requested  by 
the  market  administrator  for  the  pur¬ 
pose  of  verification;  and 

(3)  Not  less  than  an  equivalent 
amount  of  skim  milk  and  butterfat  was 
actually  used  as  Class  n  milk  in  such 
buyer’s  plant. 

§  1010.45  Computation  of  skim  milk 
and  butterfat  in  each  class.  For  each 
month,  the  market  administrator  shall 
correct  for  mathematical  and  other  ob¬ 
vious  errors  the  reports  of  each  handler 
submitted  pursuant  to  §  1010.30  and 
compute  the  total  pounds  of  skim  milk 
and  butterfat,  respectively,  in  Class  I 
milk  and  Class  II  milk  in  the  fluid  milk 
plant  (s)  of  such  handler. 

§  1010.46  Allocation  of  skim  milk  and 
butterfat  classified.  After  making  the 
computations  pursuant  to  §  1010.45  the 
market  administrator  shall  determine 
the  classification  of  producer  milk  for 
each  handler  as  follows: 

(a)  Skim  milk  shall  be  allocated  in 
the  following  manner: 

(1)  Subtract  from  the  total  pounds  of 
skim  milk  in  Class  II  milk  the  pounds  of 
skim  milk  in  producer  milk  classified 
pursuant  to  §  1010.41  (b)  (5) ; 


(2)  Subtract  from  the  pounds  of  skim 
milk  in  Class  I  milk  the  pounds  of  skim 
milk  contained  in  milk  and  milk  products 
specified  in  §  1010.41  (a)  received  in 
consumer  packages  from  a  regulated 
plant  under  another  order  issued  by  the 
Secretary  at  which  plant  only  producer 
milk  was  allocated  to  Class  I  milk; 

(3)  Subtract  from  the  remaining 
pounds  of  skim  milk  in  Class  II  milk  the 
pounds  of  skim  milk  in  other  source 
milk:  Provided,  That  if  the  pounds  of 
skim  milk  in  other  source  milk  are 
greater  than  the  remaining  pounds  of 
skim  milk  in  Class  II  milk,  an  amount 
equal  to  the  excess  shall  be  subtracted 
from  the  pounds  of  skim  milk  in  Class  I 
milk; 

(4)  Subtract  from  the  remaining 
pounds  of  skim  milk  in  class  II  milk 
the  pounds  of  skim  milk  contained  in 
inventory  of  fluid  cream  and  Class  I 
products  on  hand  at  the  beginning  of 
the  month:  Provided,  That  if  the  pounds 
of  skim  milk  in  such  inventory  are 
greater  than  the  remaining  pounds  of 
skim  milk  in  Class  II  milk,  an  amount 
equal  to  the  difference  shall  be  sub¬ 
tracted  from  the  pounds  of  skim  milk 
in  Class  I  milk ; 

(5)  Subtract  from  the  remaining 
pounds  of  skim  milk  in  each  class  the 
pounds  of  skim  milk  received  from  the 
fluid  milk  plants  of  other  handlers  in 
the  form  of  fluid  cream  and  products 
designated  as  Class  I  milk  in  §  1010.41 
(a)  (1)  according  to  the  classification 
thereof  as  determined  pursuant  to 
§  1010.44  (a) ; 

(6)  Add  to  the  remaining  pounds  of 
skim  milk  in  Class  II  milk  the  pounds 
of  skim  milk  subtracted  pursuant  to  sub- 
paragraph  (1)  of  this  paragraph;  and 

(7)  If  the  remaining  pounds  of  skim 
milk  in  both  classes  exceed  the  pounds 
of  skim  milk  contained  in  producer  milk, 
subtract  such  excess  from  the  remain¬ 
ing  pounds  of  skim  milk  in  series  begin¬ 
ning  with  Class  II  milk.  Any  amount 
so  subtracted  shall  be  known  as 
“overage”. 

(b)  Butterfat  shall  be  allocated  in  ac¬ 
cordance  with  the  same  procedure  out¬ 
lined  for  skim  milk  in  paragraph  (a)  of 
this  section;  and 

(c)  Add  the  pounds  of  skim  milk  and 
the  pounds  of  butterfat  allocated  to  pro¬ 
ducer  milk  in  each  class,  pursuant  to 
paragraphs  (a)  and  (b)  of  this  section, 
and  determine  the  weighted  average  but¬ 
terfat  content  of  each  class. 

MINIMUM  PRICES 

§  1010.50  Class  prices.  Subject  to  the 
provisions  of  §  1010.51  and  §  1010.52  each 
handler  shall  pay,  at  the  time  and  in  the 
manner  set  forth  in  §  1010.80  for  each 
hundredweight  of  milk  containing  4.0 
percent  of  butterfat  received  at  his  fluid 
milk  plant  (s)  during  the  month  from 
producers  or  a  cooperative  association, 
not  less  than  the  following  prices: 

(a)  Class  I  milk.  For  each  month 
from  the  effective  date  of  this  order 
through  August  1957  the  price  per  hun¬ 
dredweight  of  Class  I  milk  shall  be  the 
price  computed  pursuant  to  subpara¬ 
graphs  1  through  6  of  this  paragraph: 

(1)  Compute  an  index  of  wholesale 
commodity  prices  by  averaging  the  four 
latest  weekly  index  figures  of  wholesale 
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commodity  prices  published  by  the  Bu- 
i-eau  of  Lal^r  Statistics,  United  States 
Department  of  Labor,  and  convert  the 
result  to  a  1936-1940  base  period  by  di¬ 
viding  by  0.5108. 

(2)  Compute  an  index  of  prices  paid 
by  Pennsylvania  farmers  per  hundred¬ 
weight  for  20  percent  protein  mixed 
dairy  feed,  using  a  1936-1940  base  pe¬ 
riod,  by  dividing  by  0.01776  the  monthly 
price  for  such  feed  published  by  the 
Pennsylvania  Federal-State  Crop  Re¬ 
porting  Service. 

(3)  Compute  an  index  of  prices  re¬ 
ceived  by  Pennsylvania  farmers  for  farm 
products  except  dairy,  in  a  1936-1940 
base  period,  by  dividing  the  monthly  in¬ 
dex  published  by  the  Pennsylvania 
Federal-State  Crop  Reporting  Service  on 
a  1910-1914  base  by  1.0915,  and  adjust 
the  result  for  seasonal  variation  by  di¬ 
viding  by  the  applicable  figure  indicated 
below  for  each  month: 


January,  February,  March _ 0. 96 

April,  May,  June _ 1,00 

July,  August,  September _ 1.  04 

October,  November,  December _ 1.00 


(4)  Compute  an  index  of  prices  paid 
for  milk  by  13  Midwest  condenseries, 
using  a  1936-40  base  period,  by  dividing 
by  0.013945  the  monthly  average  price 
paid  by  13  Midwest  condenseries  as  re¬ 
ported  by  the  United  States  Department 
of  Agriculture,  and  adjust  the  result  for 
seasonal  variation  by  dividing  by  the 
applicable  figure  indicated  below  for 
each  month: 


January _  1.02 

February _  1. 02 

March _ _  1.  01 

April _  0.99 

May  . . .  0. 98 

June _  0. 96 


July _  0.  97 

August _  1.00 

September _  1 . 00 

October _ _  1.  00 

November _  1. 02 

December _  1.  03 


(5)  Compute  an  index  of  average  daily 
pounds  of  Class  I  milk  sold  by  all  han¬ 
dlers  under  Order  61  regulating  the 
handling  of  milk  in  the  Philadelphia, 
Pennsylvania,  marketing  area  during  the 
previous  month,  except  that  milk  which 
is  moved  to  plants  outside  of  New  Jersey 
and  Delaware  from  which  no  routes  are 
operated  in  the  Philadelphia  marketing 
area,  using  a  1936-40  base,  period,  by 
dividing  the  monthly  figure  by  16.640, 
and  adjust  the  result  for  seasonal  varia¬ 
tion  by  dividing  by  the  applicable  figure 
indicated  below  for  each  month: 


January _  0. 98 

February _  0. 99 

March _  1.00 

April _  0.99 

May _  0. 98 

June _  0. 98 


July .  0.  99 

August _  0. 99 

September  ___  1.04 

October _ _  1.  05 

November _  1.  02 

December _ _  0. 99 


(6)  Divide  the  sum  of  the  indexes  cal¬ 
culated  in  subparagraphs  (1)  through 
(5)  of  this  paragraph  by  5.  This  figure 
shall  be  the  formula  index,  and  shall 
determine  the  Class  I  price  for  each 
calendar  quarter  in  accordance  with  the 
following  table.  If  such  index  value  is 
not  within  a  bracket,  the  price  for  the 
calendar  quarter  shall  be  determined  by 
the  adjacent  index  bracket  which  is  the 
same  as  or  nearest  to  the  bracket  equiva¬ 
lent  to  the  price  in  the  previous  quarter. 
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Formula  index 

January, 
February, 
March, 
July,  Aug¬ 
ust,  Septem¬ 
ber 

April, 

May, 

June 

October, 
Novem¬ 
ber,  De¬ 
cember 

116.3-120.3 . 

3.29 

2.89 

3.69 

124  I-12S  1 

3.49 

3.09 

3.89 

131.9-13.'i.9 . 

3.69 

3.29 

4.09 

139.6-143.6 . 

3.89 

3.  49 

4.29 

147.4-151.4 . 

4.09 

3.69 

4.49 

155.2-159.2 . 

4.29 

3.89 

4.69 

163.0-167.0 . 

4.49 

4.09 

4.89 

170.6-174.8 . 

4.69 

4.29 

5.09 

178.5-182.5 . 

4.89 

4.  49 

5.29 

186.3-190.3 . 

5.09 

4.69 

5.49 

194.1-198.1 . 

5.29 

4.89 

5.69 

201.9-205.9 . 

5.49 

5.09 

6.89 

-409.7-213.7 . 

.5.69 

6.29 

6.09 

237  5-221.5 . 

5.89 

5.49 

6.29 

22.5.2-229.2 . 

6.09 

6.69 

6.49 

2.‘13.0-237.0 . 

6.29 

5.89 

6.69 

240.8-244.8 . 

6.49 

6.09 

6.89 

248.6-2.52.6 . 

6.69 

6.29 

7.09 

4-2fi0  4 

6.89 

6.49 

7.29 

If  the  formula  index  is  more  than 
260.4,  this  table  shall  be  extended  at  the 
same  rate  as  in  the  three  highest  index 
brackets  shown  above. 

(b)  Class  II  milk.  The  price  per 
hundredweight  of  Class  II  milk  during 
each  month  shall  be  the  sum  of  the  plus 
values  calculated  by  the  market  ad¬ 
ministrator  pursuant  to  subparagraphs 
(1)  and  (2)  of  this  paragraph. 

(1)  Butter  fat.  Add  all  market  quota¬ 
tions  (using  the  midpoint  of  any  weekly 
range  as  one  quotation)  of  prices  per 
40-quart  can  of  fresh  sweet  cream  of 
bottling  quality  of  40  percent  butterfat 
content,  not  including  prices  for  cream 
carrying  special  municipal  approvals, 
reported  at  Philadelphia  for  each  week 
ending  within  the  month  by  the  United 
States  Department  of  Agriculture,  divide 
by  the  number  of  quotations,  subtract 
$2.00  and  divide  by  8.50:  Provided,  That 
such  butterfat  value  shall  not  be  less 
than  4.0  times  120  percent  of  the  average 
of  the  daily  wholesale  selling  prices  for 
Grade  A  (92 -score)  butter  at  New 
York  as  reported  by  the  United  States 
Departpient  of  Agriculture  for  the  month 
for  which  payment  is  to  be  made,  less 
19.0  cents. 

(2)  Skim  milk.  From  the  average  of 
all  the  prices  per  pound  for  nonfat  dry 
milk  solids  made  by  roller  process,  sold 
as  “other  brands”  for  human  consump¬ 
tion  in  bags  or  barrels  by  carlots  (using 
midpoint  of  any  range  as  one  quotation) , 
published  during  such  month  in  “Pro¬ 
ducer’s  Price  Current,”  subtract  5  cents, 
multiply  by  0.90  and  multiply  by  7.5. 

§  1010,51  Butterfat  differential  to 
handlers.  For  milk  containing  more  or 
less  than  4.0  percent  butterfat,  the  class 
prices  for  the  month  calculated  pursuant 
to  §  1010.50  shall  be  increased  or  de¬ 
creased,  respectively,  for  each  one -tenth 
percent  variation  in  butterfat  content  at 
the  appropriate  rate  determined  as 
follows: 

(a)  Class  I  milk.  Five  cents  per  hun¬ 
dredweight:  Provided,  That  in  the  case 
of  milk  containing  less  than  3.0  percent 
or  more  than  6.0  percent  butterfat  the 
Class  II  differential  computed  pursuant 
to  paragraph  (b)  of  this  section  shall 
apply. 


(b)  Class  II  milk.  Divide  by  40  the 
butterfat  value  computed  pursuant  to 
§  1010.50  (b)  (1). 

§  1010.52  Location  differential  to  han~ 
dlers — (a)  Class  I  milk.  For  that  milk 
received  from  producers  at  a  fiuid»milk 
plant  located  45  miles  from  the  City  Hall 
in  Wilmington,  Delaware,  by  shortest 
highway  distance,  as  determined  by  the 
market  administrator,  and  classified  as 
Class  I  milk,  the  Class  I  price  set  forth 
in  §  1010.50  (a)  shall  be  reduced  20  cents 
per  hundredweight  plus  one  cent  for 
each  additional  10-mile  distance,  or  frac¬ 
tion  thereof,  which  such  plant  is  located 
from  the  City  Hall  in  Wilmington:  Pro¬ 
vided,  That  for  purpose  of  calculating 
such  location  differential,  products  desig¬ 
nated  as  Class  I  milk  which  are  trans¬ 
ferred  between  fluid  milk  plants  shall 
first  be  assigned  to  any  remainder  of 
Class  II  milk  in  the  transferee-plant 
after  making  the  calculation  prescribed 
in  §  1010.46  (a)  (1)  and  (2)  and  the  com¬ 
parable  steps  in  (b)  for  such  plant. 
The  assignment  of  such  shipment  to  the 
transferor  plants  shall  be  made  in  se¬ 
quence  starting  with  the  plant  located 
farthest  from  the  City  Hall  in  Wilming¬ 
ton. 

(b)  Class  II  milk.  For  that  milk  re¬ 
ceived  from  producers  at  a  fluid  milk 
plant  located  70  miles  from  the  City  Hall 
in  Wilmington,  Delaware,  by  shortest 
highway  distance,  as  determined  by  the 
market  administrator,  and  classified  as 
Class  II  milk,  the  Class  II  price  set  forth 
in  §  1010.50  (b)  shall  be  reduced  5  cents 
plus  one  cent  for  each  additional  70 -mile 
distance,  or  fraction  thereof,  which  such 
plant  is  located  from  the  City  Hall  in 
Wilmington. 

§  1010.53  Equivalent  prices  or  indexes. 
If  for  any  reason  a  price  or  index  speci¬ 
fied  by  this  order  for  use  in  computing 
class  prices  or  for  other  purposes  is  not 
reported  or  published  in  the  manner  de¬ 
scribed  in  this  order,  the  market  admin¬ 
istrator  shall  use  a  price  or  index 
determined  by  the  Secretary  to  be  equiv¬ 
alent  to  or  comparable  with  the  factor 
which  ‘s  specified. 

APPLICATION  OF  PROVISIONS 

§  1010.60  Producer-Jmndlers.  Sec¬ 
tions  1010.40  through  1010.46,  1010.50 
through  1010.52,  1010.70  through  1010.71 
and  1010.80  through  1010.85,  shall  not 
apply  to  a  producer-handler. 

§  1010.61  Plants  subject  to  other  Fed¬ 
eral  orders.  Any  plant  which  meets  the 
requirements  for  a  fluid  milk  plant  set 
forth  in  §1010.7  (a),  (b),  or  (c)  and 
which  is  fully  subject  to  the  classification 
and  pricing  provisions  of  another  order 
issued  pursuant  to  the  act  shall  be  con¬ 
sidered  as  a  nonfluid  milk  plant  except 
that  the  operator  of  such  plant  shall, 
with  respect  to  the  total  receipts  and 
utilization  or  disposition  of  skim  milk 
and  butterfat  at  the  plant,  make  reports 
to  the  market  administrator  at  such  time 
and  in  such  manner  as  the  market  ad¬ 
ministrator  may  require  (in  lieu  of  the 
reports  required  pursuant  to  §  1*010.30), 
and  allow  verification  of  such  reports  by 
the  market  administrator. 
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DETERMINATION  OP  UNIFORM  PRICES 

§  1010.70  Net  obligation  of  handlers. 
The  net  obligation  of  each  handler  for 
producer  milk  received  at  his  fluid  milk 
plant (s)  each  month  shall  be  a  sum  of 
money  computed  by  the  market  adminis¬ 
trator  as  follows:  (a)  Multiply  the  total 
hundredweight  of  such  milk  in  each  class 
by  the  apphcable  class  price;  (b)  add 
together  ttie  resulting  amounts;  (c)  add 
the  amounts  computed  by  multiplying 
the  pounds  of  overage  deducted  from 
each  class  pursuant  to  §  1010.46  (a)  (6) 
and  (b)  by  the  applicable  class  price; 

(d)  add  or  subtract,  as  the  case  may  be, 
an  amount  necessary  to  correct  errors 
discovered  by  the  market  administrator 
in  the  verification  of  reports  of  such  han¬ 
dler  of  his  receipts  and  utilization  of  skim 
milk  and  butterfat  for  previous  months; 

(e)  add  the  amount  computed  by  multi¬ 
plying  the  difference  between  the  Class  II 
price  for  the  preceding  month  and  the 
appropriate  Class  I  price  for  the  current 
month  by  the  hundredweight  of  producer 
milk  classified  in  Class  II  during  the  pre¬ 
ceding  month,  or  the  hundredweight  of 
milk  subtracted  from  Class  I  pursuantjio 
§  1010.46  (a)  (4)  and  (b),  whichever  is 
less. 

§  1010.71  Computation  of  uniform 
prices  for  handlers.  For  each  month  the 
market  administrator  shall  compute  a 
uniform  price  for  the  producer  milk  re¬ 
ceived  by  each  handler  as  follows; 

(a)  Add  to  the  amount  computed  pur¬ 
suant  to  §  1010.70  the  total  of  the  loca¬ 
tion  differential  deductions  to  be  made 
pursuant  to  §  1010.82. 

(b)  Add  or  subtract  for  each  one- 
tenth  percent  that  the  average  butter- 
fat  content  of  producer  milk  received 
by  such  handler  is  less  or  more,  respec¬ 
tively,  than  4.0  percent,  an  amount 
computed  by  multiplying  such  difference 
by  the  butterfat  differential  to  produc¬ 
ers,  and  multiplying  the  result  by  the 
total  hundredweight  of  producer  milk. 

(c)  Add  the  amount  represented  by 
any  deductions  made  for  eliminating 
fractions  of  a  cent  in  computing  the  uni¬ 
form  price  (s)  for  such  handler  for  the 
preceding  month. 

(d)  Divide  the  resulting  amount  by 
the  total  hundredweight  of  producer 
milk  received  by  such  handler.  The  re¬ 
sult,  less  any  fraction  of  a  cent  per  hun¬ 
dredweight,  shall  be  known  as  the  uni¬ 
form  price  for  such  handler  for  milk  of 
4.0  percent  buttexfat  content,  f.  o.  b. 
market. 

PAYMENTS 

§  1010.80  Payments  to  producers. 
Each  handler  shall  make  payment  to 
each  producer  for  milk  received  from 
such  producer  as  follows:  Provided,  That 
with  respect  to  producers  whose  milk 
was  caused  to  be  delivered  to  such  han¬ 
dler  by  a  cooperative  association  which 
is  authorized  to  collect  payment  for  such 
milk,  the  handler  shall,  if  requested  in 
writing  by  the  cooperative  association, 
pay  such  association  an  amount  equal  to 
the  sum  of  the  individual  payments 
otherwise  payable  to  such  producers  in 
accordance  with  this  section. 

(a)  On  or  before  the  last  day  of  each 
month  for  milk  received  during  the  first 
15  days  of  such  month  at  not  less  than 
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such  handler’s  estimate  of  his  uniform 
price  per  hundredweight  but  in  no  event 
less  than  the  price  per  hundredweight 
for  Class  II  milk  for  the  preceding 
month;  Provided,  That  for  the  first 
month  after  the  effective  date  of  this 
order  such  payment  shall  be  at  not  less . 
than  the  Class  II  price  reported  for  the 
previous  month  under  Order  61. 

(b)  On  or  before  the  15th  day  after 
the  end  of  each  month  for  milk  received 
during  such  month  at  not  less  than  the 
uniform  price  per  hundredweight,  com¬ 
puted  for  such  handler  pursuant  to 
§  1010.71,  subject  to  the  butterfat  dif¬ 
ferential  computed  pursuant  to  §  1010.81 
and  the  location  differential  computed 
pursuant  to  §  1010.82  less  proper  deduc¬ 
tions  authorized  in  writing  by  such  pro¬ 
ducer  and  less  payment  made  pursuant 
to  paragraph  (a)  of  this  section. 

§  1010.81  Butterfat  differential  to  pro¬ 
ducers.  The  applicable  uniform  prices 
to  be  paid  each  producer  pursuant  to 
§  1010.80  shall  be  increased  or  decreased 
for  each  one-tenth  of  one  percent  which 
the  butterfat  content  of  his  milk  is  above 
or  below  4.0  percent,  respectively,  at  the 
rate  determined  by  multiplying  the 
pounds  of  butterfat  in  producer  milk  of 
such  handler  allocated  to  the  several 
subclasses  of  Class  I  and  Class  II  milk 
pursuant  to  §  1010.46  (b)  by  the  respec¬ 
tive  butterfat  differential  for  each  sub¬ 
class  or  class  computed  pursuant  to 
§  1010.51,  dividing  the  sum  of  such  value 
by  the  total  pounds  of  such  butterfat  and 
rounding  the  resultant  figure  to  the 
nearest  half  cent. 

§  1010.82  Location  differential  to  pro¬ 
ducers.  In  making  payments  to  pro¬ 
ducers  pursuant  to  §  1010.80,  the  applica¬ 
ble  uniform  prices  to  be  paid  for 
producer  milk  received  at  a  fluid  milk 
plant  located  at  least  45  miles  from  the 
City  Hall  in  Wilmington,  Delaware,  by 
shortest  highway  distance,  as  deter¬ 
mined  by  the  market  administrator, 
shall  be  reduced  20  cents  plus  one  cent 
for  each  additional  10  miles  distance,  or 
fraction  thereof,  which  such  plant  is 
located  from  the  City  Hall  in  Wilming¬ 
ton. 

§  1010.83  Adjustment  of  accounts. 
Whenever  audit  by  the  market  adminis¬ 
trator  of  any  handler’s  reports,  books, 
records,  accounts,  or  verification  of 
weights  and  butterfat  tests  of  milk  or 
milk  products  discloses  errors,  resulting 
in  money  due  a  producer  or  the  market 
administrator  from  such  handler,  or  due 
such  handler  from  the  market  adminis¬ 
trator,  the  market  administrator  shall 
notify  such  handler  of  any  amount  so 
due,  and  payment  thereof  shall  be  made 
on  or  before  the  next  date  for  making 
payments,  as  set  forth  in  the  provisions 
under  which  such  error  occurred. 

§  1010.84  Expense  of  administration. 
As  his  pro  rata  share  of  the  expense  of 
administration  of  this  part,  each  han¬ 
dler  shall  pay  to  the  market  administra¬ 
tor  on  or  before  the  15th  day  after  the 
end  of  the  month  for  such  month  five 
cents  per  hundredweight,  or  such  amount 
not  exceeding  five  cents  per  hundred¬ 
weight  as  the  Secretary  may  prescribe, 
W'ith  respect  to  all  (a)  receipts  of  pro¬ 


ducer  milk  including  such  haridler’s  own 
production,  and  (b)  other  source  milk  at 
a  fluid  milk  plant  which  is  classified  as 
Class  I  milk.  ; 

§  1010.85  Termination  of  obligations. 
The  provisions  of  this  section  shall  apply 
to  any  obligation  under  this  part  for  the 
payment  of  money. 

(a)  The  obligation  of  ^ny  handler  to 
pay  money  required  to  be  paid  under  the 
terms  of  this  part  shall,  except  as  pro¬ 
vided  in  paragraphs  (b)  and  (c)  of  this 
section,  terminate  two  years  after  the 
last  day  of  the  calendar  month  during 
which  the  market  administrator  received 
the  handler’s  utilization  report  on  the 
milk  involved  in  such  obligation,  unless 
within  such  two-year  period  the  market 
administrator  notifies  the  handler  in 
writing  that  such  money  is  due  and  pay¬ 
able.  Service  of  such  notice  shall  be 
complete  upon  mailing  to  the  handler’s 
last  known  address,  and  it  shall  contain, 
but  need  not  be  limited  to,  the  following 
information: 

(J)  The  amount  of  the  obligation; 

(2)  The  month  (s)  during  which  the 
milk,  with  respect  to  which  the  obhga- 
tion  exists,  was  received  or  handled;  and 

(3)  If  the  obligation  is  payable  to  one 
or  more  producers  or  to  an  association  of 
producers,  the  name  of  such  producer(s) 
or  association  of  producers,  or  if  the  ob¬ 
ligation  is  payable  to  the  market  admin¬ 
istrator,  the  account  for  which  it  is  to 
be  paid. 

(b)  If  a  handler  fails  or  refuses,  with 
respect  to  any  obligation  under  this  part, 
to  make  available  to  the  market  admin¬ 
istrator  or  his  representatives  all  books 
and  records  required  by  this  part  to  be 
made  available,  the  market  administra¬ 
tor  may,  within  the  two-year  period  pro¬ 
vided  for  in  paragraph  (a)  of  this  sec¬ 
tion,  notify  the  handler  in  writing  of 
such  failure  or  refusal.  If  the  market 
administrator  so  notifies  a  handler,  the 
said  two-year  period  with  respect  to  such 
obligation  shall  not  begin  to  run  until 
the  first  day  of  the  calendar  month  fol¬ 
lowing  the  month  during  which  all  such 
books  and  records  pertaining  to  such 
obligation  are  made  available  to  the  mar¬ 
ket  administrator  or  his  representatives. 

(c)  Notwithstanding  the  provisions  of 
paragraphs  (a)  and  (b)  of  this  section,  a 
handler’s  obligation  under  this  part  to 
pay  money  shall  not  be  terminated  with 
respect  to  any  transaction  involving 
fraud  or  wilful  concealment  of  a  fact, 
material  to  the  obligation,  on  the  part  of 
the  handler  against  whom  the  obligation 
is  sought  to  be  imposed. 

(d)  Any  obligation  on  the.  part  of  the 
market  administrator  to  pay  a  handler 
any  money  which  such  handler  claims  to 
be  due  him  under  the  terms  of  this  part 
shall  terminate  two  years  after  the  end 
of  the  calendar  month  during  which  the 
milk  involved  in  the  claim  was  received 
if  an  underpayment  is  claimed,  or  two 
years  after  the  end  of  the  calendar  month 
during  which  the  payment  (including 
deduction  or  set-off  by  the  market  ad¬ 
ministrator)  was  made  by  the  handler  if 
a  refund  on  such  payment  is  claimed, 
unless  such  handler  within  the  applica¬ 
ble  period  of  time,  files,  pursuant  to  sec¬ 
tion  8c  (15)  (A)  of  the  act,  a  petition 
claiming  such  money. 
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RULES  AND  REGULATIONS 


EFFECTIVE  TIME,  SUSPENSION,  OR 
TERMINATION 

§  1010.90  Effective  time.  Thfe  provi¬ 
sions  of  this  part  or  any  amendment  to 
this  part  shall  become  effective  at  such 
time  as  the  Secretary  may  declare  and 
shall  continue  in  force  imtil  suspended 
or  terminated  pursuant  to  §  1010.91. 

§  1010.91  Suspension  or  termination. 
The  Secretary  may  suspend  or  terminate 
this  part  or  any  provisions  of  this  part 
whenever  he  finds  this  part  or  any  pro¬ 
visions  of  this  part  obstructs  or  does  not 
tend  to  effectuate  the  declared  policy  of 
the  act.  This  part  shall  terminate,  in 
any  event,  whenever  the  provisions  of 
the  act  authorizing  it  cease  to  be  in 
effect. 

§  1010.92  Continuing  obligations.  If 
upon  the  suspension  or  termination  of 
any  or  all  provisions  of  this  part,  there 
are  any  obligations  thereunder,  the  final 
accrual  or  ascertainment  of  which  re¬ 
quires  further  acts  by  any  person  (in¬ 
cluding  the  market  administrator) ,  such 
further  acts  shall  be  performed  notwith¬ 
standing  such  suspension  or  termination. 

§  1010.93  Liquidation.  Upon  the  sus¬ 
pension  or  termination  of  the  provisions 
of  this  part,  except  this  section,  the  mar¬ 
ket  administrator,  or  such  liquidating 
agent  as  the  Secretary  may  designate, 
shall,  if  so  directed  by  the  Secretary, 
liquidate  the  business  of  the  market  ad¬ 
ministrator’s  ofOge,  dispose  of  all  prop¬ 
erty  in  his  possession  or  control,  includ¬ 
ing  accounts  receivable,  and  execute  and 
deliver  all  assignment  or  other  instru¬ 
ments  necessary  or  appropriate  to  ef¬ 
fectuate  any  such  disposition.  If  a 
liquidating  agent  is  so  designated,  all 
assets,  books,  and  records  of  the  market 
administrator  shall  be  transferred 
promptly  to  such  liquidating  agent.  If, 
upon  such  liquidation,  the  funds  on  hand 
exceed  the  amounts  required  to  pay  out¬ 
standing  obligations  of  the  office  of  the 
market  administrator  and  to  pay  neces¬ 
sary  expenses  of  liquidating  and  distri¬ 
bution,  such  excess  shall  be  distributed 
to  contributing  handlers  and  producers 
in  an  equitable  manner. 

MISCELLANEOUS  PROVISIONS 

§  1010.100  Agents.  The  Secretary 
may  by  designation  in  writing,  name  any 
oflBcer  or  employee  of  the  United  States 
to  act  as  his  Agent  or  Representative 
in  connection  with  any  of  the  provisions 
of  this  part. 

§  1010.101  Separability  of  provisions. 
If  any  provision  of  this  part,  or  its  ap¬ 
plication  to  any  person  or  circumstances 
is  held  invalid,  the  application  of  such 
provision  and  of  the  remaining  provi¬ 
sions  of.  this  part,  to  other  persons  or 
circumstances  shall  not  be  affected 
thereby. 

Issued  at  Washington,  D.  C.,  this  22d 
day  of  May  1956,  to  be  effective  as  fol¬ 
lows;  §§1010.1  through  1010.13;  1010.20 
through  1010.22;  1010.30  through  1010.33; 
1010.40  through  1010.46;  1010.60,  1010.61, 
1010.84,  1010.85,  1010.90  through  1010.93, 
1010.100  and  1010.101  shall  be  effective 
on  and  after  the  1st  day  of  June  1956 
and  the  entire  order  (§§  1010.1  through 


1010.101)  Shan  be  effective  on  and  after 
the  16th  day  of  June  1956. 

[SEAL]  Earl  L.  Butz, 

Assistant  Secretary. 

IP.  R.  Doc.  56-4136;  Piled,  May  24,  1956; 
8:53  a.  m.] 


TITLE  8— ALIENS  AND 
NATIONALITY 

Chapter  I — Immigration  and  Natural¬ 
ization  Service,  Department  of 
Justice 

Part  8 — Reopening  and  Reconsideration 
Correction 

In  F.  R.  Doc.  56-4026,  appearing  at 
page  3335  of  the  issue  for  Tuesday,  May 
22,  1956,  “§  3.11”,  in  item  2  under  Part  8, 
should  read  "§  8.11”. 


TITLE  14— CIVIL  AVIATION 

Chapter  II — Civil  Aeronautics  Admin¬ 
istration,  Department  of  Commerce 

[Arndt.  81 

i*ART  600 — Designation  of  Civil 
Airways 

CIVIL  AIRWAY  alterations 

The  civil  airway  alterations  appear¬ 
ing  hereinafter  have  been  coordinated 
with  the  civil  operators  involved,  the 
Army,  the  Navy  and  the  Air  Force, 
through  the  Air  Coordinating  Commit¬ 
tee,  Airspace  Panel,  and  are  adopted  to 
become  effective  when  indicated  in  order 
to  promote  safety.  Compliance  with  the 
notice  procedures,  and  effective  date 
provisions  of  section  4  of  the  Admin¬ 
istrative  Procedure  Act  would  be  im¬ 
practicable  and  contrary  to  public  inter¬ 
est  and  therefore  is  not  required. 

Part  600  is  amended  as  follows: 

1.  Section  600.263  is  amended  to  read; 

§  600.263  Red  civil  airway  No.  63 
{Bangor,  Mich.,  to  Jackson,  Mich.). 
From  the  intersection  of  the  southwest 
course  of  the  Grand  Rapids,  Mich.,  radio 
range  and  the  west  course  of  the  Battle 
Creek,  Mich.,  radio  range  via  the  Battle 
Creek,  Mich.,  radio  range 'station  to  the 
Jackson,  Mich.,  nondirectional  radio 
beacon. 

2.  Section  600.603  Blue  civil  airway 
No.  3  (Miami,  Fla.,  to  Sault  Ste.  Marie, 
Mich.)  is  amended  between  Miami,  Fla., 
and  Fort  Myers,  Fla.,  to  read;  “From 
the  Miami,  Fla.,  radio  range  station  via 
the  Tamiami,  Fla.,  nondirectionl  radio 
beacon;  Fort  Myers,  Fla.,  nondirectional 
radio  beacon;”. 

3.  Section  600.6011  VOR  civil  airway 
No.  11  (Memphis,  Tenn.,  to  Detroit, 
Mich.)  is  amended  by  changing  the 
words  “Indianapolis  omnirange  232® 
True  radials;”  to  read:  “Indianapolis 
omnirange  230®  True  radials;”. 

4.  Section  600.6012  VOR  civil  airway 
No.  12  (Santa  Barbara,  Calif.,  to  Phila~ 
delphia.  Pa.)  is  amended  by  changing  the 
portion  which  reads;  “Wichita,  Kans., 
omnirange  station,  including  a  north  al¬ 


ternate  from  the  Gage  omirange  station 
to  the  Wichita  omnirange  station  via  the 
intersection  of  the  Gage  omnirange  044® 
True  and  the  Wichita  omnirange  245® 
True  radials  and  also  a  south  alternate 
from  the  Anthony  omnirange  station  to 
the  Wichita  omnirange  station  via  the 
intersection  of  the  Anthony  omnirange 
078®  True  and  the  Wichita  omnirange 
194®  True  radials;”  to  read:  “Wichita, 
Kans.,  omnirange  station,  including  a 
north  alternate  from  the  Gage  omni¬ 
range  station  to  the  Wichita  omnirange 
station  via  the  intersection  of  the  Gage 
omnirange  044®  True  and  the  Wichita 
omnirange  245®  True  radials  and  also 
a  south  alternate  from  the  Anthony 
omnirange  station  to  the  Wichita 
omnirange  station  via  the  intersection 
of  the  Anthony  omnirange  060®  True  and 
the  Wichita  omnirange  190®  True 
radials;”. 

5.  Section  600.6014  VOR  civil  airway 
No.  14  (Roswell,  N.  Mex.,  to  Boston, 
Mass.)  is  amended  by  changing  the  por¬ 
tion  which  reads:  “Tulsa,  Okla., 
omnirange  station,  including  a  north 
alternate  and  also  a  south  alternate  via 
the  intersection  of  the  Oklahoma  City 
omnirange-  100®  True  and  the  Tulsa 
omnirange  207®  True  radials;”  to  read: 
“Tulsa,  Okla.,  omnirange  station,  includ¬ 
ing  a  north  alternate  via  the  intersection 
of  the  Oklahoma  City  omnirange  040* 
True  and  the  Tulsa  omnirange  257®  True 
radials,  and  also  a  south  alternate  via 
the  intersection  of  the  Oklahoma  City 
omnirange  107®  True  and  the  Tulsa 
omnirange  222®  True  radials;”  and  by 
changing  the  portion  which  reads:. 
“Indianapolis,  Ind.,  omnirange  station, 
including  a  south  alternate  via  the  inter¬ 
section  of  the  Terre  Haute  omnirange 
082®  True  and  the  Indianapolis  omni¬ 
range  232®  True  radials;”  to  read: 
“Indianapolis,  Ind.,  omnirange  station, 
including  a  south  alternate  via  the  inter¬ 
section  of  the  Terre  Haute  omnirange 
082®  True  and  the  Indianapolis  omni¬ 
range  230®  True  radials;”. 

6.  Section  600.601^  VOR  civil  airway 
No.  IS  (Galveston,  Tex.,  to  Minot,  N. 
Dak.)  is  amended  by  changing  the  por¬ 
tion  which  reads:  “Ardmore,  Okla., 
omnirange  station,  including  a  west  al¬ 
ternate  from  the  Dallas,  Tex.,  omnirange 
station  toT  the  Ardmore,  Okla.,  omni¬ 
range  station  via  the  intersection  of  the 
Dallas  omnirange  324®  True  and  the 
Ardmore  omnirange  176®  True  radials 
to  the  Tulsa,  Okla.,  omnirange  station, 

■  including  an  east  alternate.”  to  read: 
“Ardmore,  Okla.,  omnirange  station,  in¬ 
cluding  a  west  alternate  from  the  Dallas, 
Tex.,  omnirange  station  to  the  Ardmore, 
Okla.,  omnirange  station  via  the  inter¬ 
section  of  the  Dallas  omnirange  324® 
True  and  the  Ardmore  omnirange  176® 
True  radials;  to  the  Tulsa,  Okla.,  omni¬ 
range  station,  including  an  east  alter¬ 
nate  and  also  a  west  alternate  via  the 
point’  of  intersection  of  the  Oklahoma 
City,  Okla.,  omnirange  107®  True  and 
the  Tulsa  omnirange  222®  True  radials.” 

7.  Section  600.6016  VOR  civil  airway 
No.  16  (Los  Angeles,  Calif.,  to  Boston, 
Mass.)  is  amended  by  changing  the  por¬ 
tion  which  reads:  “Hassayampa,  Ariz., 
omnirange  station;”  to  read:  “Hassay- 
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ampa,  Ariz.,  omnirange  station,  includ¬ 
ing  a  north  alternate  via  the  intersection 
of  the  Blythe  omnirange  079“  True  and 
the  Hassayampa  omnirange  291“  True 
radials;”. 

8.  Section  600.6020  Tor  civil  airway 
No:  20  (.Laredo,  Tex.,  to  Richmond,  Va.) , 
is  amended  by  changing  the  portion 
which  reads :  “That  airspace  over  United 
States  territory  from  Laredo,  Tex.,  om¬ 
nirange  station  via  the  Corpus  Christi, 
Tex.,  omnirange  station;”  to  read:  “That 
airspace  over  United  States  territory 
from  the  Laredo,  Tex.,  omnirange  sta¬ 
tion  via  the  Alice,  Tex.,  omnirange 
station ;  Corpus  Christi,  Tex.,  omnirange 
station;”. 

9.  Section  600.6038  is  amended  to 
read: 

§  600.6038  VOR  civil  airway  No.  38' 
(Chicago,  III.,  to  Elkins,  W.  Va.) .  From 
the  Peotone,  Ill.,  omnirange  station  via 
the  Fort  Wayne,  Ind.,  omnirange  station; 
intersection  of  the  Fort  Wayne  omni¬ 
range  099“  True  and  the  Findlay  omni¬ 
range  276“  True  radials;  Findlay,  Ohio, 
omnirange  station;  Columbus,  Ohio,  om¬ 
nirange  station;  Parkersburg,  W.  Va., 
omnirange  station;  to  the  Elkins,  W.  Va., 
omnirange  station. 

10.  Section  600.6050  is  amended  to 
read; 

§  600.6050  VOR  civil  airway  No.  50 
(Kirksville,  Mo.,  to  Indianapolis,  Ind.). 
From  the  Kirksville,  Mo.,  omnirange  sta¬ 
tion  via  the  Quincy,  Ill.,  omnirange  sta¬ 
tion,  including  a  south  alternate  via  the 
intersection  of  the  Kirksville  omnirange 
121“  True  and  the  Quincy  omnirange 
258“  True  radials;  Springfield,  Ill.,  om¬ 
nirange  station;  Terre  Haute,  Ind., 
omnirange  station;  to  the  point  of  in-' 
tersection  of  the  Terre  Haute  om¬ 
nirange  082“  True  radial  and  the 
Indianapolis,  Ind.,  Wier  Cook  Airport 
ILS  localizer  225“  True  course. 

11.  Section  600.6068  TOft  civil  airway 
No.  68  (Albuquerque,  N.  Mex.,  to  Browns¬ 
ville,  Tex.)  is  amended  by  changing  all 
after  the  San  Angelo,  Tex.,  omnirange 
to  read;  “San  Angelo,  Tex.,  omnirange 
station,  including  a  south  alternate; 
Junction,  Tex.,  omnirange  station,  in¬ 
cluding  a  south  alternate  via  the  inter¬ 
section  of  the  San  Angelo  omnirange 
181“  True  and  the  Junction  omnirange 
310“  True  radials;  San  Antonio,  Tex,, 
omnirange  station;  intersection  of  the 
San  Antonio  omnirange  169“  True  and 
the  Corpus  Christi  omnirange  321*  True 
radials;  Corpus  Christi,  Tex.,  omnirange 
station;  intersection  of  the  Corpus 
Christi  omnirange  236“  True  and  the 
Alice,  Tex.,  omnirange  171“  True  radials; 
intersection  of  the  Alice  omnirange  171“ 
True  and  the  Brownsville  omnirange  339“ 
True  radials;  to  the  Brownsville,  Tex., 
omnirange  station.  The  portions  of  this 
airway  which  conflict  with  the  Corpus 
Christi  Restricted  Area  (R-227)  are  ex¬ 
cluded.” 

12.  Section  600.6069  is  amended  to 
read: 

§  600.6069  VOR  civil  airway  No.  69 
(Pine  Bluff,  Ark.,  to  Chicago,  III.) .  From 
the  Pine  Bluff,  Ark.,  omnirange  station 
via  the  point  of  intersection  of  the  Little 
Rock.  Ark,,  omnirange  062“  True  and  the 
Memphis,  Tenn,,  omnirange  276“  True 


radials;  Walnut  Ridge,  Ark.,  omnirange 
station;  Farmington,  Mo.,  omnirange 
station;  intersection  of  the  Farmington 
omnirange  351“  True  and  the  Troy  omni¬ 
range  215“  True  radials;  Troy,  Ill.,  omni¬ 
range  station;  Springfield,  Ill.,  omni¬ 
range  station;  Pontiac,  Ill., ‘omnirange 
station;  Joliet,  Ill.,  omnirange  station;  to 
the  Chicago,  Ill.,  Midway  Airport  termi¬ 
nal  omnirange  station. 

13.  Section  600.6077  VOR  civil  airway 
No.  77  (San  Angelo,  Tex.,  to  Des  Moines, 
Iowa)  is  amended  by  changing  all  after 
the  Ponca  City,  Okla.,  omnirange  station 
to  read:  “Ponca  City,  Okla.,  omnirange 
station;  intersection  of  the  Ponca  City 
omnirange  327“  True  anj;!  the  Wichita 
omnirange  226“  True  radials;  Wichita, 
Kans.,  omnirange  station;  Topeka, 
Kans.,  omnirange  station;  St.  Joseph, 
Mo.,  omnirange  station;  Lamoni,  Iowa, 
omnirange  station;  to  the  Des  Moines, 
Iowa,  omnirange  station.” 

14.  Section  600.6099  is  added  to  read: 

§  600.6099  VOR  civil  airway  No.  99 
(Newport,  Oreg.,  to  Vancouver,  British 
Columbia) .  That  airspace  over  United 
States  territory  from  the  Newport,  Oreg., 
omnirange  station  via  the  intersection 
of  the  Newport  omnirange  023“  True  and 
the  Newberg  omnirange  251“  True  rad¬ 
ials;  Newberg,  Oreg.,  omnirange  station; 
intersection  of  the  Newberg  omnirange 
359“  True  and  the  Olympia  omnirange 
184“  True  radials;  Olympia,  Wash,,  om¬ 
nirange  station;  point  of  intersection  of 
the  Seattle,  Wash.,  omnirange  359“  True 
and  the  Bellingham  omnirange  169“ 
True  radials;  Bellingham,  Wash,,  omni¬ 
range  station;  to  the  Vancouver,  British 
Columbia,  radio  range  station,  exclud- 
iifg  the  portion  which  overlaps  the  Ft. 
Lewis  restricted  area. 

15.  Section  600.6123  VOR  civil  airway 
No.  123  (Newport,  Oreg.,  to  Newberg, 
Oreg.)  is  revoked. 

16.  Section  600.6137  is  amended  to 
read: 

§  600.6137  VOR  civil  airway  No.  137 
(Thermal,  Calif.,  to  Salinas,  Calif.) 
Prom  the  Thermal,  Calif.,  omnirange 
station  via  the  Palmdale,  Calif.,  omni¬ 
range  station:  point  of  intersection  of 
the  Bakersfield,  Calif,,  omnirange  210“ 
True  and  the  Coalinga  omnirange  153“ 
True  radials ;  Coalinga,  Calif.,  omnirange 
station;  to  the  Salinas,  Calif.,  omnirange 
station. 

17.  Section  600.6144  VOR  civil  airway 
No.  144  (Chicago,  111.,  to  Washington, 
D.  C.)  is  amended  by  changing  the  por¬ 
tion  which  reads:  “Port  Wayne,  Ind., 
omnirange  station;  Findlay,  Ohio,  omni¬ 
range  station;”  to  read:  “Fort  Wayne, 
Ind.,  omnirange  station;  intersection  of 
the  Fort  Wayne  omnirange  099“  True 
and  the  Findlay  omnirange  276“  True 
radials;  Findlay,  Ohio,  omnirange  sta¬ 
tion;”. 

18.  Section  600.6163  is  amended  to 
read: 

§  600.6163  VOR  civil  airway  No.  163 
(Waco,  Tex.,  to  Oklahoma  City,  Okla.). 
From  the  Waco,  Tex.,  omnirange  station 
via  the  Mineral  Wells,  Tex.,  omnirange 
station;  Ardmore,  Okla.,  omnirange  sta¬ 
tion;  intersection  of  the  Ardmore  omni¬ 
range  350“  True  and  the  Oklahoma  City 


omnirange  137“  True  radials;  to  the 
Oklahoma  City,  Okla.,  omnirange  sta¬ 
tion,  including  an  east  alternate  from 
the  Ardmore  omnirange  station  to  the 
Oklahoma  City  omnirange  station  via 
the  point  of  intersection  of  the  Oklahoma 
City  omnirange  107“  True  and  the  Tulsa, 
Okla.,  omnirange  222“  True  radials  and 
also  a  west  alternate  from  the  Ardmore 
omnirange  station  to  the  Oklahoma  City 
omnirange  station  via  the  intersection 
of  the  Ardmore  omnirange  332“  True  and 
the  Oklahoma  City  omnirange  175®  True 
radials. 

19.  Section  600.6165  is  amended  to 
read: 

§  600.6165  VOR  civil  airway  No.  165 
(Long  Beach,  Calif.,  to  Coalinga,  Calif.), 
From  the  Long  Beach,  Calif.,  omnirange 
station  via  the  intersection  of  the  Long 
Beach  omnirange  346“  True  and  the 
Palmdale  omnirange  200“  True  radials; 
Palmdale,  Calif.,  omnirange  station; 
point  of  intersection  of  the  Palmdale 
omnirange  direct  radial  to  the  point  of 
intersection  of  the  Bakersfield,  Calif., 
omnirange  210“  True  and  the  Coalinga, 
Calif.,  omnirange  153“  True  radials  with 
the  Bakersfield  omnirange  149“  True 
radials;  Bakersfield,  Calif.,  omnirange 
station;  to  the  Coalinga,  Calif.,  omni¬ 
range  station. 

20.  Section  600.6233  is  amended  to 
read; 

§  600.6233  VOR  civil  airway  No.  233 
(Springfield,  III.,  to  Moline,  III.)  From 
the  Springfield,  Ill.,  omnirange  via  the 
Peoria,  Ill.,  omnirange  station ;  Bradford, 
Ill.,  omnirange  station;  to  the  Moline, 
Ill.,  omnirange  station. 

21.  Section  60016238  is  amended  to 
read: 

§  600.6238  VOR  civil  airway  No.  238 
(Philadelphia,  Pa.,  to  Atlantic  City, 
N.J.).  From  the  point  of  intersection  of 
the  West  Chester,  Pa.,  omnirange  120“ 
True  radial  and  the  Philadelphia,  Pa., 
International  Airport  ILS  localizer  256* 
True  course  via  the  Woodstown,  N.  J., 
omnirange  station;  to  the  point  of  inter¬ 
section  of  the  Woodstown  omnirange 
106“  True  and  Coyle,  N.  J.,  omnirange 
203“  True  radials. 

(Sec.  205,  52  Stat.  984,  amended;  49  U.  S.  C. 
425.  Interpret  or  apply  sec.  302,  52  Stat.  985, 
as  amended;  49  U.  S.  C.  452) 

This  amendment  shall  become  effec¬ 
tive  0001,  e.  s.  t.,  June  28, 1956. 

[seal]  James  T.  Pyle, 

Acting  Administrator 
of  Civil  Aeronautics. 

[P.  R.  Doc.  56^098;  Piled,  May  24,  1956; 

8:45  a.  m.] 


[Arndt.  8] 

Part  601 — ^Designation  op  Control 
Areas,  Control  Zones,  and  Reporting 
Points 

alterations 

The  control  area,  control  zone  and  re¬ 
porting  point  alterations  appearing  here¬ 
inafter  have  been  coordinated  with  the 
civil  operators  involved,  the  Army,  the 
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Navy  and  the  Air  Force,  through  the  Air 
Coordinating  Conunittee,  Airspace  Panel, 
and  are  adopted  to  become  effective  when 
indicated  in  order  to  promote  safety. 
Compliance  with  the  notice,  procedures, 
and  effective  date  provisions  of  section  4 
of  the  Administrative  Procedure  Act 
would  be  impracticable  and  contrary  to 
public  interest  and  therefore  is  not  re¬ 
quired. 

Part  601  is  amended  as  follows: 

1.  Section  601.263  is  amended  to  read: 

§  601.263  Red  civil  airway  No.  63 
control  areas  (.Bangor.  Mich.,  to  Jackson, 
Mich.).  All  of  Red  civil  airway  No.  63. 

2.  Section  601.1091  Control  area  ex¬ 
tension  (Detroit,  Mich.)  is  amended  by 
changing  the  words  which  read:  “on  the 
north  by  Red  civil  airway  No.  63,”  to 
read:  “on  the  north  by  VOR  civil  airway 
No.  84.” 

3.  Section  601.1117  Control  area  exten¬ 
sion  (Grosse  He,  Mich.)  is  amended  by 
changing  the  words  which  read:  “bound¬ 
ed  on  the  northwest  by  VOR  civil  airway 
No.  96,”  to  read:  “boimded  on  the  west  by 
VOR  civil  airway  No.  197.” 

4.  Section  601.1265  Control  area  ex¬ 
tension  (Golva,  N.  Dak.)  is  revoked. 

5.  Section  601.1266  Control  area  ex¬ 
tension  (Litchfield.  Mich.)  is  amended 
by  changing  the  words  which  read:  “on 
the  northeast  by  VOR  civil  airway  No. 
45,”  to  read:  “on  the  northeast  by  VOR 
civil  airway  No.  47.” 

6.  Section  601.1334  is  amended  to 
read : 

§  601.1334  Control  area  extension 
(Del  Rio,  Tex.).  That  airspace  over 
United  States  territory  within  a  25-mile 
radius  of  Laughlin  Air  Force  Base,  Del 
Rio,  Tex. 

7.  Section  601.1360  is  amended  to 
read: 

§  601.1360  Control  area  extension 
(Abilene.  Tex.).  That  airspace  within 
a  35-mile  radius  of  the  Abilene  omni¬ 
range  station. 

8.  Section  601.1361  Control  area  ex¬ 
tension  (Cotulla,  Tex.)  is  amended  by 
adding  the  following  portion  to  present 
control  area  extension:  “and  within  5 
miles  either  side  of  the  40®  True  radial  of 
the  Cotulla  omnirange  extending  from 
the  omnirange  station  to  the  perimeter 
of  the  San  Antonio  control  area  exten¬ 
sion.” 

9.  Section  601.1984  Five-mile  radius 
zones  is  amended  by  deleting  the  follow¬ 
ing  airport: 

Altus,  Okla.:  Altus  Air  Force  Base. 

10.  Section  601.2030  is  amended  to 
read: 

§  601.2030  Galveston.  Tex.,  control 
zone.  Within  a  5-mile  radius  of  Gal¬ 
veston  Airport  and  within  2  miles  either 
side  of  the  northwest  and  southeast 
courses  of  the  Galveston  radio  range  ex¬ 
tending  from  the  5-mile  radius  zone  to  a 
point  3  miles  northwest  of  the  radio 
range  station. 

11.  Section  601.2380  is  added  to  read: 

§  601.2380  Altus.  Okla.,  control  zone. 
Within  a  5 -mile  radius  of  Altus  Air  Force 
Base  and  within  2  miles  either  side  of 


lines  bearing  180®  and  360®  True  extend¬ 
ing  from  the  Air  Force  Base  to  points  10 
miles  north  and  south. 

12.  Section  601.4227  is  amended  to 
read: 

§  601.4227  Red  civil  airway  No.  27 
(Atlanta,  Ga.,  to  Detroit,  Mich.).  Cor¬ 
bin,  Ky.,  VHF  VAR  radio  range  station. 

13.  Section  601.4263  is  amended  to 
read: 

§  601.4263  Red  civil  airway  No.  63 
(Bangor,  Mich.,  to  Jackson.  Mich.).  No 
reporting  point  designation. 

-  14.  Section  601.6050  is  amended  to 
read: 

§  601.6050  VOR  civil  airway  No.  50 
control  areas  (Kirksville,  Mo.,  to  In¬ 
dianapolis,  Ind.).  All  of  VOR  civil  air¬ 
way  No.  50,  including  a  south  alternate. 

15.  Section  601.6069  is  amended  to 
read: 

§  601.6069  VOR  civil  airway  No.  69 
control  areas  (Pine  Bluff,  Ark.,  to  Chi¬ 
cago,  III.).  All  of  VOR  civil  ailway  No. 
69. 

16.  Section  601.6077  is  amended  to 
read: 

§  601.607  VOR  civil  airway  No.  77 
control  areas  (San  Angelo,  Tex.,  to  Des 
Moines.  Iowa) .  All  of  VOR  civil  airway 
No.  77  including  east  alternates,  but  ex¬ 
cluding  the  airspace  between  the  main 
airway  and  its  east  alternate  between  the 
San  Angelo,  Tex.,  omnirange  station  and 
the  Abilene,  Tex.,  omnirange  station. 

17.  Section  601.6099  is  added  to  read: 

§  601.6099  Vor  civil  airway  No.  99  con¬ 
trol  areas  (Newport,  Or  eg.,  to  Vancouver, 
B.  C.) .  All  of  VOR  civil  airway  No.  99. 

18.  Section  601.6123  VOR  civil  airway 
No.  123  control  areas  (Newport,  Oreg., 
to  Newberg,  Oreg.)  is  revoked. 

19.  Section  601.6137  is  amended  to 
read: 

§  601.6137  VOR  civil  airway  No.  137 
control  areas  (Thermal,  Calif.,  to  Sali¬ 
nas.  Calif.).  All  of  VOR  civil  airway 
No.  137. 

20.  Section  601.6163  is  amended  to 
read: 

§  601.6163  VOR  civil  airway  No.  163 
control  areas  (Waco,  Tex.,  to  Oklahoma 
City,  Okla.).  All  of  VOR  civil  airway 
No.  163  including  an  east  alternate  and  a 
west  alternate. 

21.  Section  601.6165  is  amended  to 
read: 

§  601.6165  VOR  civil  airway  No.  165 
control  areas  (Long  Beach,  Calif.,  to 


Coalinga,  Calif.),  All  of  VOR  civil  air¬ 
way  No.  165. 

22.  Section  601.6233  is  amended  to 
read: 

§  601.6233  VOR  civil  airway  No.  233 
control  areas  (Springfield,  III.,  to  Moline, 

III.) .  All  of  VOR  civil  airway  No.  233. 

23.  Section  601.7001  VOR  Domestic  re¬ 
porting  points  is  amended  by  adding  the 
following  reporting  points: 

Greenville  Intersection;  The  Intersection 
of  the  Tallahassee,  Fla.,  omnirange  091°  True; 
the  Valdosta,  Ga.,  omnirange  236°  True 
radials,  and  the  Cross  City,  Fla.,  omnirange 
333  °  True  radials. 

Jackson  Intersection:  The  Intersection  of 
the  Litchfield,  Mich.,  omnirange  050°  True 
and  the  Salem,  Mich.,  omnirange  257°  True 
radials. 

Gill  Intersection:  The  Intersection  of  the 
Carleton,  Mich.,  omnirange  100°  True  and 
the  Cleveland,  Ohio,  omnirange  024°  True 
radials. 

Leslie  Intersection :  The  intersection  of  the 
Lansing,  Mich.,  omnirange  148°  True  and  the 
Salem,  Mich.,  omnirange  272*  True  radials. 

and  by  changing  the  following  reporting 
points  to  read: 

Radnor  Intersection:  The  Intersection  of 
the  Lafayette,  Ind.,  omnirange  089  °  True  and 
the  Indianapolis,  Ind.,  omnirange  341°  True 
radials. 

(Sec.  205,  52  Stat.  984,  as  amended;  49 
U.  S.  C.  425.  Interpret  or  apply  sec.  601,  52 
Stat.  1107,  as  amended;  49  U.  S.  C.  551) 

This  amendment  shall  become  effec¬ 
tive  0001,  e.  s.  t.,  June  28,  1956: 

[seal]  James  T,  Pyle, 

Acting  Administrator 
of  Civil  Aeronautics. 

[F.  R.  Doc.  66-4099;  Filed,  May  24,  1956; 
8:45  a.  m.] 


[Arndt.  164] 

Part  608 — ^Restricted  Areas 

ALTERATIONS 

The  restricted  area  alterations  appear¬ 
ing  hereinafter  have  been  coordinated 
with  the  civil  operators  involved,  the 
Army,  the  Navy .  and  the  Air  Force, 
through  the  Air  Coordinating  Commit¬ 
tee,  Airspace  Panel,  and  are  adopted  to 
become  effective  when  indicated  in  order 
to  promote  safety  of  the  flying  public. 
Since  a  military  function  of  the  United 
States  is  involved,  compliance  with  the 
notice,  procedure,  and  effective  date, 
provisions  of  section  4  of  the  Adminis¬ 
trative  Procedure  Act  is  not  required. 

Part  608  is  amended  as  follows: 

1.  In  §  608.12,  a  Gila  Bend,  Arizona, 
area  No.  2  (R-501),  is  added  to  read: 


Jfame  and  location 
(chart) 

Description  by  geographical 
coordinates 

Designated 

altitudes 

Time  of  designa¬ 
tion 

Controlling 

I  agency 

Gila  Bend,  Ariz., 
No.  2  (R-501) 

(Phoenix). 

Beginning  at  latitude  32°.'>0'25'', 
longitude  112°49'00";  thence  to 
latitude  32°50'52",  longitude 
112°42'53";  thence  to  latitude 
32°4»'00'',  longitude  n2°.39'00"; 
thence  to  latitude  32°29'00",  lon¬ 
gitude  112°43'00":  tiience  to  lati¬ 
tude  32°29'00",  longitude  112°53'- 
30";  thence  to  point  of  beginning. 

Unlimited.... 

Luke  Air  Force 

Base,  Ariz. 

Friday,  May  25,  1956  FEDERAL  REGISTER 


2.  In  §  608.30,  a  Sturgeon  Bay,  Michigan,  area  (R-502)  is  added  to  read: 


N'anie  and  location 
(chart) 

Description  by  geographical 
coordinates 

Designated 

altitudes 

Time  of  designa¬ 
tion 

Controlling 

agency 

t^tiirpcon  Bay,  Mich. 
(H-.5<)2)  (Green 

Bay). 

From  latitude  44®48'00'',  longitude 
87°ir>'(K)";  thence  to  latitude 
45°23'(l0'',  longitude  86°47'(K)'': 
thence  to  latitude  45°18'(X)", 
longitude  86°28'00";  thence  to 
latitude  45‘’10'00",  longitu<le  86®- 
17'00'';  thence  to  latitude  44°39'- 
00",  longitude  86®42'00";  thence 
to  latitude  44°28'00",  longitude 
86°47'00";  thence  to  latitude 
44°34'00",  longitude  87°23'00",  to 
iwiut  of  beginning. 

Surface  to  4.’), 000 
feet  mean  sea 
level. 

Sunrise  to  sun¬ 
set,  7  days  a 
week. 

Commander,  37th 
Air  Division, 

7'ruax .  Field, 
Madison,  Wis. 

3.  In  §  608.30,  the  Lower  Lake  Huron,  Michigan,  area  (R^60  formerly  D-60), 
published  on  July  16,  1949,  in  14  F.  R.  4287,  is  redesignated  as  follows: 


Name  and  location 
(chart) 

Description  by  geographical 
coordinates 

Designated 

altitudes 

Time  of  designa¬ 
tion 

Controlling 

agency 

* 

I.ower  Lake  Huron, 
Mich.  (11-60)  (De¬ 
troit). 

From  latitude  43°33'00",  longitude 
82®34'30":  thence  to  latitude 
44°00'00",  longitude  82°40'(X)"; 
thence  to  latitude  44°(X)'00".  lon¬ 
gitude  82°12'00";  thence  to  latitude 
43°34'30",  longitude  82°07'30"; 
thence  to  point  of  begiiuiing. 

^  Surface  to  4.5,- 
(XK)  feet  mean 
sea  level. 

Sunrise  to  sun¬ 
set,  7  days  a 
week. 

Commander, 
4708th  Air  De¬ 
fense  Wing,  Sel¬ 
fridge  Air  Force 
BasenMich. 

4.  In  §  608.30,  the  Lower  Lake  Huron,  Michigan,  area  (R-59  formerly  D-59), 
published  on  July  16,  1949,  in  14  F.  R.  4287,  is  rescinded. 

5.  In  §  608.39,  the  Melrose,  New  Mexico,  area  (R-185) ,  amended  on  May  11,  1955, 
in  20  F.  R.  3187,  is  further  amended  by  changing  the  “Description  by  Geographical 
Coordinates”  column  to  read:  “Beginning  at  latitude  34°28'00",  longitude  103®43' 
15”;  thence  to  latitude  34‘’25'25”,  longitude  103'’40'00”;  thence  to  latitude  34'’10' 
00”,  longitude  103°4b'00”;  thence  to  latitude  34°10'00”,  longitude  103‘’55'00”; 
thence  to  latitude  34°28'00”,  longitude  103“55'00”;  thence  to  point  of  beginning. 
(Sec.  205,  52  Stat.  984,  as  amended;  49  U.  S.  C.  425.  Interpret  or  apply  sec.  601,  52  Stat. 
1007,  as  amended;  49  U.  S.  C.  551) 

This  amendment  shall  become  effective  on  June  14,  1956. 

[SEAL]  James  T.  Pyle, 

Acting  Administrator  of  Civil  Aeronautics. 

[F.  R.  Doc.  56-4100;  Filed,  May  24,  1956;  8:45  a.  m.J 
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[Arndt.  165] 

Part  608 — Restricted  Areas 

ALTERATION 

The  restricted  area  alteration  appearing  hereinafter  has  been  coordinated  with 
the  civil  operators  involved,  the  Army,  the  Navy,  and  the  Air  Force,  through  the 
Air  Coordinating  Committee,  Airspace  Panel  and  is  adopted  to  become  effective 
when  indicated  in  order  to  promote  safety  of  the  flying  public.  Since  a  military 
function  of  the  United  States  is  involved,  compliance  with  the  notice,  procedure  and 
effective  date  provisions  of  section  4  of  the  Administrative  Procedure  Act  is  not 
required. 

Part  608  is  amended  as  follows: 


1.  In  §  608.58,  a  Guernsey,  Wyoming,  Temporary  Area  is  added  to  read: 


Name  and  location 
(chart) 

Description  by  geographical 
coordinates 

Desipiated 

altitudes 

Time  of  designa¬ 
tion 

Controlling 

agency 

Guernsey,  Wyo. 
(Casper). 

Beginning  at  latitude  42°28'00", 
longitude  104°54'00";  thence  to 
latitude  42°28'00",  longitude 
104°50'(X)";  thence  to  latitude 
42®20'00",  longitude  104°44'00"; 
thence  to  latitude  42°18'Cb", 
longitude  104°44'00";  thence  to 
latitude  42°18'00",  longitude 
104°50'30";  thence  to  latitude 
42°22'00",  longitude  104°5;)'30"; 
thence  to  point  of  beginning. 

Surface  to 
16,000  feet 
mean  sea 
level. 

Daily  0700-2200 
hours  (m.  s. 
t.),  June  12 
through  June 
22,  195(i. 

Adjutant  General, 
Wyoming  Na¬ 
tional  Guard, 
Cheyenne,  Wyo. 

(Sec.  205,  52  Stat.  984,  as  amended;  49  U.  S.  C.  425.  Interprets  or  ^applies  sec.  601,  52  Stat. 
1007,  as  amended;  49  U.  S.  C.  551) 


This  amendment  shall  become  effective  on  June  12,  1956. 

[SEAL]  James  T.  Pyle, 

Acting  Administrator  of  Civil  Aeronautics. 

[F.  R.  Doc.  56-4101;  Filed,  May  24,  1956;  8:45  a.  m.] 
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TITLE  21— FOOD  AND  DRUGS 

Chapter  I — Food  and  Drug  Admin¬ 
istration,  Department  of  Health, 
Education,  and  Welfare 

Part  146 — General  Regulations  for  the 
Certification  of  Antibiotic  and  Anti¬ 
biotic-Containing  Drugs 

Part  146a — Certification  of  Penicillin 
AND  Penicillin-Containing  Drugs 

Part  146b — Certification  of  Streptomy¬ 
cin  (OR  Dihydrostreptomycin  )  and 
Streptomycin-  (or  Dihydrostrepto- 
MYCIN-)  Containing  Drugs 

Part  146c — Certification  of  Chlortet- 

RACYCLINE  (OR  TETRACYCLINE)  AND 

Chlortetracycline-  (OR  Tetracy¬ 
cline-)  Containing  Drugs 

Part  146e — Certification  of  Bacitracin 
AND  Bacitracin-Containing  Drugs 

miscellaneous  AMENDMENTS 

By  virtue  of  the  authority  vested  in 
the  Secretary  of  Health,  Education,  and 
Welfare  by  the  Federal  Food,  Drug,  and 
Cosmetic  Act  (sec.  507,  59  Stat.  463,  as 
amended  by  61  Stat.  11,  63  Stat.  409,  67 
Stat.  389;  sec.  701,  52  Stat.  1055;  21 
U.  S.  C.  357,  371)  and  delegated  to  the 
Commissioner  of  Food  and  Drugs  by  the 
Secretary  (20  F.  R.  1996),  the  regula¬ 
tions  for  certification  of  antibiotic  and 
antibiotic -containing  drugs  (21  CFR 
1955  Edition,  Parts  146,  146a,  146b,  146c, 
146e;  21  F.  R.  609,  2788)  are  amended 
as  indicated  below. 

1.  Section  146.26  Animal  feed  con¬ 
taining  penicillin  •  *  •  is  amended  in 
the  following  respects; 

a.  Paragraph  (b)  (3)  (iii)  is  deleted. 

b.  Paragraph  (b)  is  amended  by 
changing  subparagraphs  (15),  (16),  and 
(17)  to  read  as  follows: 

(15)  It  is  intended  for  use  solely  as 
an  aid  in  the  prevention  or  treatment 
or  to  lessen  the  morbidity  in  poultry  in 
outbreaks  of  fowl  typhoid,  pullorum,  the 
paratyphoids,  infectious  arthritis  due  to 
a  Alterable  agent,  histomoniasis  (black¬ 
head),  and  hexamitiasis;  its  labeling 
bears  adequate  directions  and  warnings 
for  such  use;  and  it  contains  the  follow¬ 
ing  quantities  of  furazolidone,  by  weight 
of  feed,  for  the  conditions  indicated: 

(i)  For  the  prevention  of  fowl  typhoid, 
pullorum,  and  the  paratyphoids  in  birds 
older  than  2  weeks:  0.0055  percent. 

(ii)  For  the  prevention  of  the  diseases 
listed  in  subdivision  (i)  of  this  sub- 
paragraph  in  birds  younger  than  2  weeks, 
and  for  the  treatment  of  these  same  con¬ 
ditions  in  birds  regardless  of  age;  0.011 
percent. 

(iii)  For  the  prevention  of  histomoni¬ 
asis  (blackhead)  and  infectious  arthritis 
due  to  a  filterable  agent,  and  for  the  pre¬ 
vention  and  treatment  of  hexamitiasis: 
0.011  percent. 

(iv)  For  the  treatment  of  histomoni¬ 
asis  (blackhead) ,  and  to  lessen  the  mor¬ 
bidity  in  outbreaks  of  infectious  arth¬ 
ritis  due  to  a  filterable  agent:  0.022 
percent. 
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(16)  (i)  It  is  intended  for  use  solely 
in  the  prei^ention  of  chronic  respiratory 
disease  (air-sac  infection) ;  its  labeling 
bears  adequate  directions  and  warnings 
for  such  use;  and  it  contains  not  less  than 
50  grams  of  chlortetracycline  or  oxy- 
tetracycline  or  a  combination  of  these 
two  drugs  per  ton  of  feed.  When  in¬ 
tended  for  such  use,  it  may  also  contain 
the  equivalent  of  not  less  than  50  grams 
of  bacitracin  per  ton  of  feed, 

(ii)  It  is  also  intended  for  the  preven¬ 
tion  or  treatment  of  the  diseases  oi 
poultry  specified  in  subparagraph  (15) 
of  this  paragraph ;  it  contains  one  of  the 
ingredients  in  the  amount  and  under  the 
conditions  set  forth  in  subdivision  (i)  of 
this  subparagraph;  and  it  contains  fura¬ 
zolidone  in  the  amount  specified  in  sub- 
paragraph  (15)  of  this  paragraph. 

(17)  (i)  It  is  intended  for  use  solely 
as  an  aid  in  the  treatment  of  chronic 
respiratory  disease  (air-sac  infection), 
infectious  sinusitis,  blue  comb  (nonspe¬ 
cific  infectious  enteritis,  mud  fever)  in 
poultry;  its  labeling  bears  adequate  di¬ 
rections  and  warnings  for  such  use ;  and 
it  contains  not  less  than  100  grams  of 
chlortetracycline  or  oxytetracycline  or  a 
combination  of  these  two  drugs  per  ton 
of  feed.  When  intended  for  such  use, 
it  may  also  contain  the  equivalent  of  not 
less  than  100  grams  of  bacitracin  per  ton 
of  feed. 

(ii)  It  is  also  intended  for  the  pre¬ 
vention  or  treatment  of  the  diseases  of 
poultry  specified  in  subparagraph  (15) 
of  this  paragraph;  it  contains  one  of  the 
ingredients  in  the  amount  and  under  the 
conditions  set  forth  in  subdivision  (i) 
•of  this  subparagraph;  and  it  contains 
furazolidone  in  the  amount  specified  in 
subparagraph  (15)  of  this  paragraph. 

2.  In  §  146a.lll  Procaine  penicillin- 
neomycin-polymyxin  ointment  •  •  *,* 
paragraph  (b)  (2)  is  amended  by  chang¬ 
ing  the  parenthetical  phrase  “(for  po¬ 
tency  and  toxicity)”  to  read  “(for  po¬ 
tency,  toxicity,  moisture,  and  pH)”  and 
by  changing  the  parenthetical  phrase 
“(for  potency,  toxicity,  moisture,  and 
pH)”  to  read  “(for  potency  and  tox¬ 
icity)  .” 

3.  In  §  146b.l01  Streptomycin  sul¬ 
fate.  *  *  •,  paragraph  (c)  (1)  (iii)  is 
amended  by  changing  the  colon  after 
the  word  “certified”  to  a  comma  and 
adding  the  following  new  clause:  ^‘ex¬ 
cept  that  the  blank  may  be  filled  in  with 
the  date  that  is  60  months  after  the 
month  during  which  the  batch  was  cer¬ 
tified  if  the  person  who  requests  certifi¬ 
cation  has  submitted  to  the  Commis¬ 
sioner  results  of  tests  and  assays 
showing  that  after  having  been  stored 
for  such  period  of  time  such  drug  as 
prepared  by  him  complies  with  the 
standards  prescribed  by  paragraph  (a) 
of  this  section;”. 

4.  In  §  146b.l24  Streptomycin-poly¬ 
myxin-neomycin  ointment  •  *  *,  para¬ 
graph  (c)  (V)  is  amended  by  changing 
the  words  “12  months”  to  read  “18 
months”. 

5.  In  §  146C.206  Chlortetracycline  oph¬ 
thalmic  *  •  *,  paragraph  (a)  Standards 
of  identity  *  *  •  is  amended  by  changing 
the  words  “2  days”  to  read  “7  days”  and 
by  changing  “pH  8.2,  ±0.2”  to  read  “pH 
7.9,  ±0.2”. 


6.  In  §  146C.219  Crude  chlortetra¬ 

cycline  oral  veterinary,  paragraph  (a) 
Standards  of  identity  •  ♦  *  is 

amended  by  changing  the  words  “10 
grams”  to  read  “2  grams”. 

7.  In  §  146e.403  Bacitracin  tablets 

*  *  •,  paragraph  (c)  (1)  (iii)  is 

amended  by  changing  the  words  “24 
months”  to  read  “24  months  or  36 
months”. 

Notice  and  public  procedure  are  not 
necessary  to  the  promulgation  of  this 
order,  and  I  so  find,  since  it  was  drawn 
in  collaboration  with  interested  members 
of  the  affected  industry,  since  it  relaxes 
existing  requirements,  and  since  it  would 
be  against  public  interest  to  delay  pro¬ 
viding  for  the  amendments  set  forth 
above. 

I  further  find  that  animal  feeds  con¬ 
taining  antibiotic  drugs  need  not  com¬ 
ply  with  the  requirements  of  sections 
502  (1)  and  507  of  the  Federal  Food, 
Drug,  and  Cosmetic  Act  in  order  to  in¬ 
sure  their  safety  and  efficacy,  provided 
they  are  used  in  the  amounts  and  for 
the  purposes  specified  in  these  amend¬ 
ments. 

Effective  date.  This  order  shall  be¬ 
come  effective  upon  publication  in  the 
Federal  Register,  since  both  the  public 
and  the  affected  industry  will  benefit  by 
the  earliest  effective  date,  and  I  so  find. 

(Sec.  701,  52  Stat.  1055;  21  U.  S.  C.  371,  In¬ 
terpret  or  apply,  sec.  507,  59  Stat.  463,  as 
amended;  21  U.  S.  C.  357) 

Dated;  May  18.  1956. 

[seal]  John  L.  Harvey, 

Deputy  Commissioner 
of  Food  and  Drugs. 

[P.  R,  Doc.  56-4109;  Piled,  May  24,  1956; 

8:47  a.  m.] 

TITLE  22— FOREIGN  RELATIONS 

Chapter  I — Department  of  State 

[Dept.  Reg.  108.288]  ' 

Part  75 — United  States  Munitions  List: 

Enumeration  op  Arms,  .  Ammunition, 

AND  Implements  of  War,  Including 

Technical  Data  Relating  Thereto; 

AND  Regulations  Governing  Same 

miscellaneous  amendments 

The  regulations  of  the  Secretary  of 
State,  issued  August  26,  1955,  are 

amended  as  follows:  * 

1.  Section  75.28  is  amended  to  read  as 
follows; 

§  75.28  Maintenance  of  records  by 
persons  required  to  register  as  manufac¬ 
turers,  importers  or  exporters  of  United 
States  Munitions  List  articles,  (a)  Per¬ 
sons  required  to  register  shall  maintain, 
subject  to  the  inspection  of  the  Secretary 
of  State  or  any  person  designated  by 
him,  records  for  a  period  of  six  years 
on  the  importation  and  exportation  of 
articles  enumerated  in  the  United  States 
Munitions  List.  The  Secretary  may  pre¬ 
scribe  a  longer  or  shorter  period  in  indi¬ 
vidual  cases,  as  he  deems  necessary. 
Records  of  imports  shall  contain  infor¬ 
mation  on  the  consignor  and  the  country 
of  origin.  Records  of  exports  shall  con¬ 
tain  information  as  to  the  source  of 
supply,  consignee,  purchaser,  and  the 


initial  and  ultimate  destination  of  the 
shipments.  Retention  records  for  both 
import  and  export  shipments  shall,  in 
addition,  include  statistics  on  quantities 
shipped  and  the  estimated  values  there¬ 
of. 

(b)  Special  agents  of  the  Department 
of  State  and  United  States  Customs 
agents  are  hereby  designated  as  the 
representatives  of  the  Secretary  of  State 
for  the  purpose  of  this  section. 

2.  Section  75.49  is  amended  to  read  as 
followjs; 

§  75.49  Licenses  filed  with  collectors 
of  customs. '  (a)  Export  or  import 
licenses  shall  be  filed  prior  to  exporta¬ 
tion  or  importation  with  the  collector 
of  customs  at  the  port  through  which 
the  shipment  authorized  is  being  made. 
Shippers’  export  declarations  (United 
States  Department  of  Commerce  Form 
7525-V)  must  also  be  filed  with  and 
authenticated  by  the  collector  before  the 
commodities  are  exported  or  imported. 
(See  also  §  75.51.)  i 

(b)  Photostatic  copies  of  licenses  shall 
not  be  made  unless  this  is  specifically 
authorized  on  the  face  of  the  license  or 
otherwise  authorized  by  the  Department 
of  State. 

3.  Section  75.51  is  amended  to  read  as 
follows: 

§  75.51  Shipment  by  mail.  EScport 
licenses  for  articles  which  are  being 
transported  by  mail  shall  be  filed  with 
the  postmaster  at  the  post  office  where 
the  article  is  mailed.  Import  licenses 
shall  be  filed  with  the  collector  of  customs 
at  the  porty  of  entry.  (See  also  §  75.49.) 

4.  Paragraph  (a)  of  §  75.52  is  amended 
to  read: 

(a)  The  provisions  of  this  part  shall 
be  considered  as  binding  in  addition  to 
and  not  in  lieu  of  those  established  under 
the  provisions  of  the  National  Firearms 
Act,  approved  by  the  President  June  26, 
1934,  as  amended,  now  known  as  ch.  53, 
Internal  Revenue  Code  of  1954  (26 
U.  S.  C.  5801-5862) ;  under  the  provisions 
of  the  Federal  Firearms  Act,  approved  by 
the  President  June  30,  1938  (52  Stat. 
1250;  15  U.  S.  C.  sections  901-909),  as 
amended  March  10,  1947  (61  Stat.  11), 
August  6,  1939  (53  Stat.  1222),  and  Feb¬ 
ruary  7,  1950  (64  Stat.  3) ;  and  under  the 
provisions  of  the  Federal  Explosives  Act, 
approved  by  the  President  October  6, 
1917  (40  Stat.  385;  50  U.  S.  C.  ch.  8),  as 
amended  December  26, 1941  (55  Stat.  863; 
50  U.  S.  C.  ch.8). 

5.  Section  75.53  is  amended  to  read  as 
follows : 

§  75.53  Foreign  trade  zones.  For 
the  purpose  of  this  part,  the  foreign 
trade  zones  of  the  United  States  are 
considered  as  an  integral  part  of  the 
United  States.  Accordingly,  persons 
who  intend  to  ship  articles  into  foreign 
trade  zones  of  the  United  States  (estab¬ 
lished  pursuant  to  19  U.  S.  C.  81c,  supp. 
5)  shall  submit  an  application  for  im¬ 
port  license  described  in  §  75.40  and  ob¬ 
tain  a  license  prior  to  the  entry  of  such 
articles.  Persons  who  intend  to  ship 
such  articles  from  foreign  trade  zone* 
to  foreign  destinations  shall  submit  aA 
application  for  export  license,  as  de* 
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scribed  in  §  75.40,  and  obtain  a  license 
prior  to  shipment.  The  provisions  of 
§  75.43  with  respect  to  intransit  licenses 
are  applicable  to  intransit  shipments 
through  a  foreign  trade  zone. 

6.  Section  75.70  is  amended  to  read 
as  follows: 

§  75.70  Shipment  "by  or  to  the  United 
States  Government.  The  exportation  or 
importation  of  arms,  ammunition,  and 
implements  of  war  by  the  United  States 
Government  is  not  subject  to  the  pro¬ 
visions  of  section  414  of  the  Mutual 
Security  Act.  A  license  to  import  and 
export  such  articles  is  not  required, 
therefore,  when  the  United  States  Gov¬ 
ernment  or  an  agency  thereof  is  th*e 
consignor  or  consignee  unless  a  private 
individual  or  firm  is  involved  in  the 
shipping  procedures. 

7.  Section  75.72  is  amended  by  the  ad¬ 
dition  of  paragraph  <d)  as  follows: 

(d)  The  provisions  of  paragraph  (a) 
of  this  section  do  not  apply  to  shipments 
of  arms,  ammunition,  and  implements 
of  war  which  were  imported  into  Canada 
from  a  third  country  within  one  year. 

8.  Section  75.73  Cathode  ray  tubes 
being  shipped  with  radar,  is  renumbered 
as  §  75.84. 

9.  The  new  §  75.73  reads  as  follows:  . 

§  75.73  Certain  helium  gas  exports 
for  medical  purposes.  Collectors  of  cus¬ 
toms  are  authorized  to  permit  shipments 
of  miniature  cylinders  containing  helium 
gas  in  fractional  cubic  foot  quantities 
mixed  with  other  gases  without  requiring 
the  presentation  of  an  individual  export 
or  import  license  provided: 

(a)  The  ultimate  destination  is  not  a 
country  named  in  §  75.83; 

(b)  The  company  has  arranged  with 
the  Department*  of  State  to  furnish  it 
with  periodic  reports  of  such  shipments ; 

(c)  The  shipment  to  any  consignee 
does  not  exceed  ten  cubic  feet  of  “con¬ 
tained  helium”,  as  defined  in  §  75.4 ; 

(d)  The  gas  is  being  exported  for 
medical  use. 

10.  Paragraph  (d)  of  §  75.74  is  amend¬ 
ed  to  read  as  follows: 

(d)  When  an  aflBdavit  is  required,  it 
must  be  submitted  in  the  following  form: 

Affidavit  of  Temporary  Sojourn 

County 
State  of  J  ' 

The  undersigned,  being  duly  sworn,  says 
that  he  is  the  (owner)  (operator)  of  an 

aircraft  identified  as  a _ _ 

bearing  markings  _ ;  that  it  is 

departing  from  the  United  States  on  a  tem¬ 
porary  sojourn  abroad  not  to  exceed  six  (6) 
months:  that  he  is  the  holder  of  CAA  letter 

of  registration  for  this  aircraft  dated _ ; 

that  the  aircraft’s  ultimate  destination  out¬ 
side  the  United  States  is _ ; 

that  it  will  reenter  the  United  States  through 


the  port  of _ on  or 

about _ - _ ;  that  he  will  not  dis¬ 


pose  of  the  aircraft,  its  parts,  components,  or 
accessories  in  any  foreign  country  nor  per¬ 
mit  its  use  in  military  activities;  that  it 
will  be  operated  by  a  United  States  licensed 
pilot  (except  in  demonstration  flights)  while 
abroad;  that  he  will  not  change  its  United 
States  registration  while  abroad;  that  if  the 
aircraft  or  any  of  its  parts  is  to  be  sold  or 
disposed  of  in  a  foreign  country,  it  will  be 
immediately  returned  to  the  United  States 


and  an  export  license  obtained;  that  he  will 
not  transport  In  such  aircraft  arms,  ammu¬ 
nition,  or  implements  of  war  enumerated  in 
the  United  States  Munitions  List  unless  au¬ 
thorized  by  the  Secretary  of  State;  and  that 
the  purpose  of  the  temporary  sojourn  abroad 
is  as  follows: 


This  statement  Is  given  to  United  States 

Customs  authority  at _ or 

the  Secretary  of  State  pursuant  to  regula¬ 
tions  of  the  Secretary  of  State,  Title  22,  Code 
of  Federal  Regulations,  Section  75.74,  In 
support  of  claim  for  exemption  from  the 
Department  of  State  requirements  relating 
to  licenses  to  export  aircraft  enumerated  in 
the  United  States  Munitions  List. 

Signed  _ - 

( Owner-operator ) 
Address _ _ 


Subscribed  and  sworn  to  before  me  at 

- this _ day  of 

. . 19 _ 


(Signature  and  title  of 
oflftcer) 

11.  Section  75.76  is  amended  by  the 
addition  of  paragraph  (c)  as  follows: 

(c)  Under  the  provisions  of  this  sec¬ 
tion,  collectors  of  customs  also  may  per¬ 
mit  aircraft  of  a  country  contiguous  to 
the  United  States  to  transit  the  United 
States  for  a  temporary  sojourn  in  an¬ 
other  country  contiguous  to  the  United 
States  not  to  exceed  six  (6)  months’ 
duration. 

12.  Section  75.77  is  amended  to  read  as 
follows: 

§  75.77  Articles  returned  to  the 
United  States  for  repair  or  overhaul  and 
re-export.  Collectors  of  customs  are  au¬ 
thorized  to  permit  arms,  ammunition, 
and  implements  of  war  which  have  been 
legally  exported  from  the  United  States 
and  which  are  returned  to  the  United 
States  worn  or  damaged  for  repair  and 
re-export  to  the  country  of  origin  to 
enter  the  United  States  without  requir¬ 
ing  the  presentation  of  an  import  license 
(subject  to  the  provisions  of  §  75.83). 
An  individual  export  license,  however,  is 
required  before  such  articles  may  be  re¬ 
exported. 

13.  Section  75.78  is  amended  to  read 
as  follows: 

§  75.78  Antique  arms  and  implements 
of  war.  Collectors  of  customs  are  au¬ 
thorized  on  presentation  of  satisfactory 
evidence  to  permit  antique  arms  and  im¬ 
plements  of  war,  components,  parts,  ac¬ 
cessories  and  attachments  therefor,  des¬ 
ignated  in  the  United  States  Munitions 
List,  which  are  more  than  one  hundred 
years  old  to  enter  the  United  States  or 
to  depart  therefrom  without  requiring 
the  presentation  of  a  license  (subject  to 
the  provisions  of  §  75.83). 

14.  Section  75.79  is  amended  to  read 
as  follows: 

§  75.79  Arms  carried  on  person  or  in 
baggage.  Collectors  of  customs  are  au¬ 
thorized  to  permit  rifles,  carbines,  re¬ 
volvers,  or  pistols,  and  ammunition 
therefor,  to  enter  the  United  States  or 
depart  therefrom  without  requiring  the 
presentation  of  a  license  (subject  to  the 
provisions  of  §  75.83)  when  these  ar¬ 
ticles  enter  or  leave  the  United  States 
on  the  person  of  an  individual  or  in  his 


baggage,  and  are  intended  exclusively 
for  the  personal  use  of  that  individual 
for  sporting  or  scientific  purposes  or  for 
personal  protection.  No  more  than 
three  arms  and  no  more  than  five  hun¬ 
dred  cartridges  shall  in  any  case  be  car¬ 
ried  from  or  into  the  United  States  by 
an  individual  under  the  provisions  of  this 
section. 

15.  Section  75.80  is  amended  to  read  as 
follows: 

§  75.80  Ammunition  for  personal  use 
of  consignee.  Licenses  will  not  be  re¬ 
quired  for  the  exportation  or  importa¬ 
tion  of  ammunition  for  rifles,  carbines, 
revolvers,  or  pistols,  provided  the  quan¬ 
tity  does  not  exceed  five  hundred  rounds 
in  any  shipment  and  the  ammunition  is 
for  the  personal  use  of  the  consignee 
and  not  for  resale  (subject  to  the  provi¬ 
sions  of  §  75.83) .  A  license  is  required, 
however,  for  the  exportation  of  such  am¬ 
munition  to  Bahrein,  Kuwait,  Qatar,  the 
Trucial  States,  and  Muscat-and-Oman. 

16.  Paragraphs  (b)  and  (c)  of  §  75.82 
are  amended  to  read  as  follows: 

(b)  Collectors  of  customs  are  author¬ 
ized  to  permit  rifles,  carbines,  revolvers, 
pistols,*  and  parts  of  such  weapons  to 
leave  the  United  States  without  a  li¬ 
cense,  provided  they  are  consigned  to 
servicemen’s  clubs  overseas  or  to  indi¬ 
vidual  members  of  the  Armed  Forces  of 
the  United  States,  accompanied  by  a 
written  authorization  from  the  com¬ 
manding  officer  and  the  parcel  is  plainly 
marked  as  to  content. 

(c)  Collectors  of  customs  are  author¬ 
ized  to  permit  parts,  components,  and 
accessories  of  rifles,  carbines,  pistols,  and 
revolvers  to  enter  or  leave  the  United 
States  without  a  license  when  the  ship¬ 
ment  does  not  exceed  $25  in  value,  is 
consigned  to  individual  members  of  the 
Armed  Forces  of  the  United  States,  is 
for  the  consignee’s  own  use  and  not  for 
resale,  and  the  parcel  is  plainly  marked 
as  to  content. 

17.  Section  75.81  is  renumbered  §  75.83 
and  is  amended  to  read  as  follows: 

§  75.83  Shipments  to  or  from  certain 
countries.  The  exemptions  provided  by 
§§  75.73,  75.74,  75.76,  75.77,  75.78,  75.79, 
and  75.80  do  not  apply  to  shipments 
destined  for  or  originating  in  the  Soviet 
Union,  Soviet  bloc  countries.  Communist 
China,  North  Korea,  and  that  part  of 
Viet-Nam  which  lies  north  of  the  17th 
parallel  and  any  of  the  territories  of 
free  Viet-Nam  or  Laos  which  are  under 
de  facto  control  of  the  Communists,  or 
any  other  area  that  may  come  under 
Communist  control. 

18.  Section  75.84  is  amended  to  read  as 
follows: 

§  75.84  Cathode  ray  tubes  being 
shipped  with  radar.  Applications  for 
license  to  ship  radar  equipment  may  in¬ 
clude  cathode  ray  tubes  installed  in  or 
intended  for  use  in  such  equipment,  pro¬ 
vided  the  tubes  are  being  shipped  with 
such  equipment.  (If  shipped  separately, 
information  concerning  licensing  re¬ 
quirements  for  cathode  ray  tubes  should 
be  obtained  from  the  Bureau  of  Foreign 
Commerce,  Department  of  Commerce.). 


3500 


RULlS  AND  REGULATIONS 


19.  Section  75.110  is  amended  to  read 
as  follows: 

§  75.110  Exportation  of  technical 
data,  (a)  A  license  issued  by  the  Sec¬ 
retary  of  State  is  required  in  all  cases 
for  the  export  of  unclassified  technical 
data  to  any  of  the  destinations  referred 
to  in  §  75.140  (f).  (See  also  §  75.2.) 

(b)  A  license  is  also  required  for  the 
export  of  such  data  to  all  other  desti¬ 
nations  except  when  otherwise  exempted 
by  §§  75.111  to  75.160  or  when  it  is  in 
published  form  and  is  (1)  sold  at  news¬ 
stands  or  bookstores;  (2)  available  by 
subscription  or  purchase  to  any  indi¬ 
vidual  without  restriction;  (3)  granted 
second  class  mailing  privilege  by  the 
United  States  Government;  or  (4)  freely 
available  at  public  libraries.  . 

(c)  When  classified  technical  data  is 
Involved,  except  for  releases  of  classified 
military  information  made  directly  to  a 
foreign  government  by  the  Department 
of  Defense  or  one  of  its  agencies,  special 
clearance  from  the  Department  of  State 
is  required  in  each  case.  Pull  details 
should  be  submitted  to  the  Department 
by  letter,  accompanied  by  any  additional 
documents  that  might  assist  in  the  con¬ 
sideration  of  the  proposal.  All  docu¬ 
ments  should  be  submitted  in  quadru¬ 
plicate.  If  the  subject  matter  is  dis¬ 
closed  in  a  patent  application  subject  to 
a  secrecy  order  issued  by  the  Patent  Of¬ 
fice  under  35  U.  S.  C.  181,  the  letter  to 
the  Department  should  state  this  fact 
and  identify  the  patent  application. 

20.  Section  75.111  is  amended  to  read 
as  follows: 

§  75.111  Shipment  by  the  United 
States  Government.  The  exportation 
by  the  United  States  Government  of 
technical  data  relating  to  arms,  am¬ 
munition,  and  implements  of  war  is  not 
subject  to  the  provisions  of  section  414 
of  the  Mutual  Security  Act.  A  license 
to  export  documents  and  information  of 
this  kind,  therefore,  is  not  required  when 
the  United  States  Government  or  an 
agency  thereof  is  the  consignor  unless  a 
private  individual  or  firm  is  involved  in 
the  shipping  or  mailing  procedures. 

21.  Section  75.114  is  amended  to  read 
as  follows: 

§  75.114  Exportation  of  technical 
data  with  patent  applications.  The  ex¬ 
portation  of  technical  data  relating  to 
arms,  ammunition,  and  implements  of 
war  with  any  patent  application  for  for¬ 
eign  patents  is  subject  to  the  jurisdic¬ 
tion  of  the  Secretary  of  State.  A 
Department  of  State  export  license  is 
required  for  the  exportation  of  imclas- 
sified  technical  data  included  as  part  of 
or  with  an  application  for  a  foreign 
patent  unless  the  exporter  has  a  cur¬ 
rently  valid  United  States  Patent  Office 
license  for  foreign  filing.  The  Patent^ 
Office  may  issue  such  a  license  prior  to 
the  expiration  of  six  months  following 
the  filing  of  an  application  for  patent  in 
the  United  States.  If  the  subject  mat- 
^  ter  is  covered  by  a  secrecy  order,  the  pro¬ 
visions  of  §  75.110  (c)  are  applicable. 

22.  Paragraph  (f)  of  §  75.140  is 
amended  to  read  as  follows: 

(f)  Under  any  of  the  above  exemp¬ 
tions,  the  exporter  must  also  certify 


that  the  technical  data  Is  not  intended 
for  the  Soviet  Union,  Soviet  bloc  coim- 
tries,  Communist  China,  North  Korea, 
and  that  part  of  Viet-Nam  which  lies 
north  of  the  17th  parallel  and  any  of  the 
territories  of  free  Viet-Nam  or  Laos 
which  are  under  de  facto  control  of  the 
Communists,  or  any  other  area  that  may 
come  imder  Communist  control. 

23.  Section  75.180  is  amended  to  read 
as  follows: 

§  75.180  Violations  in  general.  It 
shall  be  unlawful  for  any  person  to  ex¬ 
port  or  attempt  to  export  from  the 
United  States  any  of  those  articles  des¬ 
ignated  by  the  United  States  Munitions 
List  or  regulations  as  arms,  ammunition, 
and  implements  of  war  or  to  import  or 
attempt  to  import  such  articles  into  the 
United  States  without  first  having  ob¬ 
tained  a  license  therefor  unless  an  ex¬ 
emption  from  this  requirement  is 
authorized  by  this  part. 

(Sec.  414,  68  Stat.  848;  22  U.  S.  C.  1934.  Sec. 
103,  E.  O.  10575,  19  P.  R.  7251,  3  CPR,  1954 
Supp.) 

Dated:  May  15,  1956. 

For  the  Secretary  of  State. 

Scott  McLeod, 
Administrator, 
Bureau  of  Security 
and  Consular  Affairs. 

[P.  R.  Doc.  56-4107;  Piled,  May  24,  1956; 

8:47  a.  m.] 


title  24~H0USING  AND 
HOUSING  CREDIT 

Chapter  II  —  Federal  Housing  Ad¬ 
ministration,  Housing  and  Home 
Finance  Agency 

Subchapter  C — Mutual  Mortgage  Insurance  and 
Servicemen’s  Mortgage  Insurance 

Part  221 — ^Mutual  Mortgage  Insurance; 
Eligibility  Requirements  of  Mort¬ 
gage  Covering  One-  to  Four-Family 
Dwellings 

"Eligibility  of  miscellaneous  type 
mortgages 

In  §  221.42  (b)  the  introductory  text 
is  amended  to  read  as  follows: 

§  221.42  Eligibility  of  miscellaneous 
type  mortgages.  *  •  • 

(b)  A  mortgage  may  be  in  an  amount 
not  exceeding  90  percent  (88  percent  in 
the  case  of  a  mortgage  insured  pursuant 
to  an  application  received  by  the  Com¬ 
missioner  on  or  after  July  30,  1955,  ex¬ 
cept  in  the  case  of  a  loan  insured  pur¬ 
suant  to  the  provisions  of  subparagraph 
(4)  of  this  paragraph  or  paragraph  (f) 
of  this  section)  of  the  appraised  value 
of  the  mortgaged  property  as  of  the 
date  the  mortgage  is  accepted  for  insur¬ 
ance  if : 

•  •  •  •  • 

(Sec.  211,  52  Stat.  23;  12  U.  S.  C.  1715b) 

Issued  at  Washington,  D.  C.,  May  18, 
1956. 

Norman  P.  Mason, 
Federal  Housing  Commissioner, 

[P.  R.  Doc.  56-4108;  Piled,  May  24,  1956; 
8:47  a.  m.l 


TITLE  26— INTERNAL  REVENUE, 
1954 

Chapter  I — Internal  Revenue  Service, 
Department  of  the  Treasury 

Subchapter  A— Income  Tax 
[T.  D.  6175] 

Part  1 — ^Income  Tax;  Taxable  Years 
Beginning  After  December  31, 1953 

PARTNERS  AND  PARTNERSHIPS 

On  August  12, 1955,  notice  of  proposed 
rulemaking  regarding  the  regulations 
under  subchapter  K  of  chapter  1  of  .the 
Internal  Revenue  Code  of  1954  (Public 
Law  591,  83d  Congress)  approved  August 
16,  1954,  was  published  in  the  Federal 
Register  (20  F.  R.  5854).  After  consid¬ 
eration  of  such  relevant  suggestions  as 
were  presented  by  interested  persons  re¬ 
garding  the  proposals,  the  following 
regulations  are  hereby  adopted: 

Sec. 

1.701  statutory  provisions;  partners,  not 

partnership,  subject  to  tax. 

1.701- 1  Partners,  not  partnership,  subject 

to  tax. 

1.702  Statutory  provisions;  -  Income  and 

credits  of  partner. 

1.702- 1  Income  and  credits  of  partner. 

1.702- 2  Net  operating  loss  deduction  of 

partner. 

1.703  Statutory  provisions;  partnership 

computations. 

1.703- 1  Partnership  computations. 

1.704  Statutory  provisions;  partner’s  dis¬ 

tributive  share. 

1.704- 1  Partner’s  distributive  share. 

1.705  Statutory  provisions;  determination 

of  basis  of  partner’s  interest. 

1.705- 1  Determination  of  basis  of  partner’s 

interest. 

1.706  Statutory  provisions;  taxable  years 

of  partner  and  partnership. 

1.706- 1  Taxable  years  of  partner  and  part¬ 

nership. 

1.707  Statutory  provisions;  transactions 

between  partner  and  partnership. 

1.707- 1  Transactions  between  partner  and 

partnership. 

1.708  Statutory  provisions;  continuation 

of  partnership. 

1.708- 1  Continuation  of  partnership. 

1.721  Statutory  provisions;  nonrecognl- 

tlon  of  gain  or  loss  on  contribu¬ 

tion. 

1.721- 1  Nonrecognition  of  gain  or  loss  on 

contribution. 

1.722  Statutory  provisions;  basis  of  con¬ 

tributing  partner’s  interest. 

1.722- 1  Basis  of  contributing  partner’s  in¬ 

terest.  . 

1.723  Statutory  provisions;  basis  of  prop¬ 

erty  contributed  to  partnership. 

1.723- 1  Basis  of  property  contributed  to 

partnership. 

1.731  Statutory  provisions;  extent  of  rec¬ 

ognition  of  gain  or  loss  on  dis¬ 
tribution. 

1.731- 1  Extent  of  recognition  of  gain  or  loss 

on  distribution. 

1.732  Statutory  provisions;  basis  of  dis¬ 

tributed  property  other  than 
money. 

1.732- 1  Basis  of  distributed  property  other 

than  money. 

1.732- 2  Special  partnership  basis  of  dis¬ 

tributed  property. 

1.733  Statutory  provisions;  basis  of  dis¬ 

tributee  partner’s  interest. 

1.733- 1  Basis  of  distributee  partner’s  inter¬ 

est. 

1.734  Statutory  provisions;  optional  ad¬ 

justment  to  basis  of  undistrib¬ 
uted  partnership  property. 

1.734- 1  Optional  adjustment  to  basis  of  un¬ 

distributed  partnership  property. 
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1.734- 2  Adjustment  after  distribution,  to 

transferee  partner. 

1.735  Statutory  provisions;  character  of 

gain  or  loss  on  disposition  of  dis¬ 
tributed  property. 

1 .735- 1  Character  of  gain  or  loss  on  disposi¬ 

tion  of  distributed  property. 

1.736  Statutory  provisions;  payments  to  a 

retiring  partner  or  a  deceased 
partner’s  successor  in  interest. 

1.736- 1  Payments  to  a  retiring  partner  or  a 

deceased  partner’s  successor  in 
Interest. 

1.741  Statutory  provisions;  recognition 

and  character  of  gain  or  loss  on 
sale  or  exchange. 

1.741- 1  Recognition  and  character  of  gain 

or  loss  on  sale  or  exchange. 

1.742  Statutory  provisions;  basis  of  trans¬ 

feree  partner’s  interest. 

1.742- 1  Basis  of  transferee  partner’s  inter¬ 

est. 

1.743  Statutory  provisions;  optional  ad¬ 

justment  to  basis  of  partnership 
property. 

1.743- 1  Optional  adjustment  to  basis  of 

partnership  property. 

1.751  Statutory  provisions;  unrealized  re¬ 

ceivables  and  inventory  items. 

1.751- 1  Unrealized  receivables  and  inven¬ 

tory  items. 

1.752  Statutory  provisions;  treatment  of 

certain  liabilities. 

1.752- 1  Treatment  of  certain  liabilities. 

1.753  Statutory  provisions;  partner  re¬ 

ceiving  income  in  respect  of  de¬ 
cedent. 

1.753- 1  Partner  receiving  income  in  respect 

of  decedent. 

1.754  Statutory  provisions;  manner  of 

electing  optional  adjilstment  to 
basis  of  partnership  property. 

1.754- 1  Time  and  manner  of  making  elec¬ 

tion  to  adjust  basis  of  partner¬ 
ship  property. 

1.755  Statutory  provisions;  rules  for  al¬ 

location  of  basis. 

1 .755- 1  Rules  for  allocation  of  basis. 

1.761  Statutory  provisions;  terms  defined. 
1.761-1  Terms  defined. 

1.771  Statutory  provisions;  effective  date. 
1.771-1  Effective  date.  ^ 

Authority:  §§  1.701  to  1.771-1  issued 
under  sec.  7805,  68A  Stat.  917;  26  U.  S.  C. 
7805.  Interpret  or  apply  secs.  701-708,  721- 
723,  731-736,  741-743,  751-755,  761,  771,  68A 
Stat.  239-254;  26  U.  S.  C.  701-708,  721-723, 
731-736,  741-743,  751-755,  761, 771. 

Partners  and  Partnerships 

DETERMINATION  OF  TAX  LIABILITY 

§  1.701  Statutory  provisions;  part¬ 
ners,  not  partnership,  subject  to  tax. 

Sec.  701.  Partners,  not  partnership,  sub¬ 
ject  to  tax.  A  partnership  as  such  shall  not 
be  subject  to  the  income  tax  imposed  by  this 
chapter.  Persons  carrying  on  business  as 
partners  shall  be  liable  for  income  tax  only 
in  their  separate  or  individual  capacities. 

§  1.701-1  Partners,  not  partnership, 
subject  to  tax.  Partners  are  liable  for 
income  tax  only  in  their  separate  ca¬ 
pacities.  Partnerships  as  such  are  not 
subject  to  the  income  tax  imposed  by  sub¬ 
title  A  but  are  required  to  make  returns 
of  income  under  the  provisions  of  section 
6031  and  the  regulations  thereunder.  For 
definition  of  the  terms  “partner”  and 
“partnership”,  see  sections  761  and  7701 
(a)  (2),  and  the  regulations  thereunder. 
For  provisions  relating  to  the  election  of 
certain  partnerships 'to  be  taxed  as  do¬ 
mestic  corporations,  see  section  13.61  and 
the  regulations  thereunder. 

No.  102 - 4 


§  1.702  Statutory  provisions;  in¬ 
come  and  credits  of  partner. 

Sec.  702.  Income  and  credits  of  partner-^ 
(a)  General  rule.  In  determining  his  Income 
tax,  each  partner  shall  take'’  into  account 
separately  his  distributive  share  of  the  part¬ 
nership’s — 

(1)  Gains  and  losses  from  sales  or  ex¬ 
changes  of  capital  assets  held  for  not  more 
than  6  months, 

(2)  Gains  and  losses  from  sales  or  ex¬ 
changes  of  capital  assets  held  for  more  than 
6  months, 

(3)  Gains  and  losses  from  sales  or  ex¬ 
changes  of  property  described  in  section 
1231  (relating  to  certain  property  used  in 
a  trade  or  business  and  involuntary  conver¬ 
sions)  , 

(4)  Charitable  contributions  (as  defined  in 
section  170  (c)), 

(5)  Dividends  with  respect  to  which  there 
is  provided  a  credit  under  section  34,  an  ex¬ 
clusion  under  section  116,  or  a  deduction 
under  part  VIII  of  subchapter  B, 

(6)  Taxes,  described  in  section  901,  paid 
or  accrued  to  foreign  countries  and  to  pos¬ 
sessions  of  the  United  States, 

(7)  Partially  tax-exempt  interest  on  obli¬ 
gations  of  the  United  States  or  on  obligations 
of  instrumentalities  of  the  United  States 
as  described  in  section  35  or  section  242  (but, 
if  the  partnership  elects  to  amortize  the 
premiums  on  bonds  as  provided  in  section 
171,  the  amount  received  on  such  obligations 
shall  be  reduced  by  the  reduction  provided 
under  section  171  (a)  (3)), 

(8)  Other  items  of  income,  gain,  loss,  de¬ 
duction,  or  credit,  to  the  extent  provided  by 
regulations  prescribed  by  the  Secretary  or 
his  delegate,  and 

(9)  Taxable  income  or  loss,  exclusive  of 
items  requiring  separate  computation  under 
other  paragraphs  of  this  subsection. 

(b)  Character  of  items  constituting  dis¬ 
tributive  share.  The  character  of  any  item 
of  income,  gain,  loss,  deduction,  or  credit  in¬ 
cluded  in  a  partner’s  distributive  share  under 
paragraphs  (1)  through  (8)  of  subsection  (a) 
shall  be  determined  as  if  such  item  were 
realized  directly  from  the  source  from  which 
realized  by  the  partnership,  or  Incurred  in 
the  same  manner  as  incurred  by  the  partner¬ 
ship. 

(c)  Gross  income  of  a  partner.  In  any 
case  where  it  is  necessary  to  determine  the 
gross  income  of  a  partner  for  purposes  of 
this  title,  such  amount  shall  Include  his  dis¬ 
tributive  share  of  the  gross  income  of  the 
partnership. 

§*1.702-1  Income  and  credits  of  part¬ 
ner — (a)  General  rule.  Each  partner  is 
required  to  take  into  account  separately 
in  his  return  his  distributive  share, 
whether  or  not  distributed,  of  each  class 
or  item  of  partnership  income,  gain,  loss, 
deduction,  or  credit  described  in  subpar¬ 
agraphs  (1)  through  (9)  of  this  para¬ 
graph.  (For  the  taxable  year  in  which  a 
partner  includes  his  distributive  share 
of  partnership  taxable  income,  see  sec¬ 
tion  706  (a)  and  §  1.706-1  (a).  Such 
distributive  share  shall  be  determined  as 
provided  in  section  704  and  §  1.704-1). 
Accordingly,  in  determining  his  income 
tax: 

(1)  Each  partner  shall  take  into  ac¬ 
count,  as  part  of  his  gains  and  losses 
from  sales  or  exchanges  of  capital  assets 
held  for  not  more  than  six  months,  his 
distributive  share  of  the  combined  net 
amount  of  such  gains  and  losses  of  the 
partnership. 

(2)  Each  partner  shall  take  into  ac¬ 
count,  as  part  of  his  gains  and  losses 
from  sales  or  exchanges  of  capital  as¬ 
sets  held  for  more  than  six  months,  his 


distributive  share  of  the  combined  net 
amount  of  such  gains  and  losses  of  the 
partnership. 

(3)  Each  partner  shall  take  into  ac¬ 
count,  as  part  of  his  gains  and  losses 
from  sales  or  exchanges  of  property  de¬ 
scribed  in  section  1231  (relating  to 
property  used  in  the  trade  or  business 
and  involuntary  conversions),  his  dis¬ 
tributive  share  of  the  combined  net 
amount  of  such  gains  and  losses  of  the 
partnership  .  The  partnership  shall  not 
combine  such  items  with  items  set  forth 
in  subparagraph  (1)  or  (2)  of  this  para¬ 
graph, 

(4)  Each  partner  shall  take  into  ac¬ 
count,  as  part  of  the  charitable  contri¬ 
butions  paid  by  him,  his  distributive 
share  of  each  class  of  charitable  contri¬ 
butions  paid  by  the  partnership  within 
the  partnership’s  taxable  year.  Section 
170  determines  the  extent  to  which  such 
amount  may  be  allowed  as  a  deduction  to 
the  partner.  For  the  definition  of  the 
term  “charitable  contribution’’,  see  sec¬ 
tion  170  (c). 

(5)  Each  partner  shall  take  into  ac¬ 
count,  as  part  of  the  dividends  received 
by  him  from  domestic  corporations,  his 
distributive  share  of  dividends  received 
by  the  partnership,  with  respect  to  which 
the  partner  is  entitled  to  a  credit  under 
section  34,  an  exclusion  under  section 
116,  or  a  deduction  under  part  VIII  of 
subchapter  E. 

(6)  Each  partner  shall  take  into  ac¬ 
count,  as  part  of  his  taxes  described  in 
section  901  which  have  been  paid  or 
accrued  to  foreign  countries  or  to  pos¬ 
sessions  of  the  United  States,  his  dis¬ 
tributive  share  of  such  taxes  which  have 
been  paid  or  accrued  by  the  partnership, 
according  to  its  method  of  treating  such 
taxes.  A  partner  may  elect  to  treat  his 
total  amount  of  such  taxes,  including 
his  distributive  share  of  such  taxes  of 
the  partnership,  as  a  deduction  under 
section  164  or  as  a  credit  under  section 
901,  subject  to  the  provisions  of  sections 
901  through  905. 

(7)  Each  partner  shall  take  into  ac¬ 
count,  as  part  of  the  partially  tax-ex¬ 
empt  interest  received  by  him  on  obli¬ 
gations  of  the  United  States  or  on 
obligations  of  instrumentalities  of  the 
United  States,  as  described  in  section  35 
or  section  242,  his  distributive  share  of 
such  partially  tax-exempt  interest  re¬ 
ceived  by  the  partnership.  However,  if 
the  partnership  elects  to  amortize  pre¬ 
miums  on  bonds  as  provided  in  section 
171,  the  amount  received  on  such  obli¬ 
gations  by  the  partnership  shall  be  re¬ 
duced  by  the  amortizable  bond  premium 
applicable  to  such  obligations  as  provided 
in  section  171  (a)  (3). 

(8)  (i)  Each  partner  shall  take  into 
account  separately,  as  part  of  any  class 
of  income,  gain,  loss,  deduction,  or  credit, 
his  distributive  share  of  the  following 
items:  recoveries  of  bad  debts,  prior 
taxes,  and  delinquency  amounts  (sec¬ 
tion  111) ;  gains  and  losses  from  wager¬ 
ing  transactions  (section  165  (d));  soil 
and  water  conservation  expenditures 
(section  175) ;  nonbusiness  expenses  as 
described  in  section  212;  medical,  dental, 
etc,,  expenses  (section  213) ;  expenses 
for  care  of  certain  dependents  (section 

214)  ;  alimony,  etc.,  payments  (section 

215) ;  amounts  representing  taxes  and 
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interest  paid  to  cooperative  housing  cor¬ 
porations  (section  216) ;  intangible  drill¬ 
ing  and  developments  costs  (section  263 
(c) ) ;  exploration  expenditures  (section 
615) ;  income,  gain,  or  loss  to  the  part¬ 
nership  under  section  751  (b) ;  and  any 
items  of  income,  gain,  loss,  deduction, 
or  credit  subject  to  a  special  allocation 
under  the  partnership  agreement  which 
differs  from  the  allocation  of  partner¬ 
ship  taxable  income  or  loss  generally. 

(ii)  Each  partner  must  also  take  into 
account  separately  his  distributive  share 
of  any  partnreship  item  which  if  sepa¬ 
rately  taken  into  account  by  any  part¬ 
ner  would  result  in  an  income  tax  liabil¬ 
ity  for  that  partner  different  from  that 
which  would  result  if  that  partner  did 
not  take  the  item  into  account  sepa¬ 
rately,  Thus,  if  any  partner  would 
qualify  for  the  retirement  income  credit 
under  section  37  if  the  partnership  pen¬ 
sions  and  annuities,  interest,  rents,  divi¬ 
dends,  and  earned  income  were  sepa¬ 
rately  stated,  such  items  must  be 
separately  stated  for  all  partners.  Under 
section  911  (a),  if  any  partner  is  a 
bona  fide  resident  of  a  foreign  country 
who  may  exclude  from  his  gross  income 
the  part  of  his  distributive  share  which 
qualifies  as  earned  income  as  defined  in 
section  911  (b),  the  earned  income  of 
the  partnership  for  all  partners  must  be 
separately  stated.  Similarly,  all  relevant 
items  of  income  or  deduction  of  the 
partnership  must  be  separately  stated 
for  all  partners  in  determining  the  ap¬ 
plicability  of  section  270  (relating  to 
“hobby  losses”)  and  the  recomputation 
of  tax  thereunder  for  any  partner. 

(iii)  Each  partner  shall  aggregate  the 
amount  of  his  separate  deductions  or  ex¬ 
clusions  and  his  distributive  share  of 
partnership  deductions  or  exclusions 
separately  stated  in  determining  the 
amount  allowable  to  him  of  any  deduc¬ 
tion  or  exclusion  under  subtitle  A  as  to 
which  a  limitation  is  imposed.  For 
example,  partner  A  has  individual  ex¬ 
ploration  expenditures  of  $75,000.  He  is 
also  a  member  of  the  AB  partnership 
which  has  exploration  expenditures  of 
$120,000.  A’s  distributive  share  of  this 
item  is  $60,000.  However,  the  total 
amount  that  A  can  deduct  as  exploration 
expenditures  under  section  615  (a)  is 
limited  to  $100,000.  Therefore,  the  ex¬ 
cess  of  $35,000  ($135,000  minus  $100,000) 
is  not  deductible  by  A. 

(9)  Each  partner  shall  also  take  into 
account  separately  his  distributive  share 
of  the  taxable  income  or  loss  of  the 
partnership,  exclusive  of  items  requiring 
separate  computations  under  subpara¬ 
graphs  (1)  through  (8)  of  this  para¬ 
graph.  For  limitation  on  allowance  of 
a  partner’s  distributive  share  of  partner¬ 
ship  losses,  see  section  704  (d)  and 
§  1.704-1  (d). 

(b)  Character  of  items  constituting 
distributive  share.  The  character  in  the 
hands  of  a  partner  of  any  item  of  in¬ 
come,  gain,  loss,  deduction,  or  credit  de¬ 
scribed  in  section  702  (a)  (1)  through 
(8)  shall  be  determined  as  if  such  item 
were  realized  directly  from  the  source 
from  which  realized  by  the  partnership 
or  incurred  in  the  same  manner  as  in- 
ciured  by  the  partnership.  For  example, 
a  partner’s  distributive  share  of  gain 
from  the  sale  of  depreciable  property 


used  in  the  trade  or  business  of  the  part¬ 
nership  shall  be  considered  as  gain  from 
the  sale  of  such  depreciable  property  in 
the  hands  of  the  partner.  Similarly, 
a  partner’s  "distributive  share  of  part¬ 
nership  “hobby  losses”  (section  270)  or 
his  distributive  share  of  partnership 
charitable  contributions  to  churches,  ed¬ 
ucational  organizations,  or  hospitals 
(section  170  (b)  (1)  (A))  retains  such 
character  in  the  hands  of  the  partner. 

(c)  Gross  income  of  a  partner.  (1) 
Where  it  is  necessary  to  determine  the 
amount  or  character  of  the  gross  in¬ 
come  of  a  partner,  his  gross  income  shall 
include  the  partner’s  distributive  share 
of  the  gross  income  of  the  partnership, 
that  is,  the  amount  of  gross  income  of 
the  partnership  from  which  was  derived 
the  partner’s  distributive  share  of  part¬ 
nership  taxable  income  or  loss  (includ¬ 
ing  items  described  in  section  702  (a) 
(1)  through  (8) ).  For  example,  a  part¬ 
ner  is  required  to  include  his  distributive 
share  of  partnership  gross  income: 

(1)  In  computing  his  gross  income  for 
the  purpose  of  determining  the  necessity 
of  filing  a  return  (section  6012  (a)) ; 

(ii)  In  determining  the  application  of 
the  provision  permitting  the  spreading 
of  income  for  services  rendered  over  a 
36-month  period  (section  1301) : 

(iii)  In  computing  the  amount  of 
gross  income  received  from  sources  with¬ 
in  possessions  of  the  United  States  (sec¬ 
tion  931) ;  and 

(iv)  In  determining  a  partner’s  “gross 
income  from  farming”  (sections  175  and 
6079^) . 

(2)  In  determining  the  applicability 

of  the  6-year  period  of  limitation  on 
assessment  and  collection  provided  in 
section  6501  (e)  (relating  to  omisssion  of 
more  than  25  percent  of  gross  income) ,  a 
partner’s  gross  income  includes  his  dis¬ 
tributive  share  of  partnership  gross  in¬ 
come  (as  described  in  section  6501  (e) 
(1)  (A)  (i)).  In  this  respect,  the 

amount  of  partnership  gross  income 
from  which  was  derived  the  partner’s 
distributive  share  of  any  item  of  part¬ 
nership  income,  gain,  loss,  deduction,  or 
credit  (as  included  or  disclosed  in  the 
partner’s -return)  is  considered  as  an 
amount  of  gross  income  stated  in  the 
partner’s  return  for  the  purposes  of  sec¬ 
tion  6501  (e).  For  example.  A,  who  is 
entitled  to  one-fourth  of  the  profits  of 
the  ABCD  partnership,  which  has 
$10,000  gross  income  and  $2,000  taxable 
income,  reports  only  $300  as  his  dis¬ 
tributive  share  of  partnership  profits.  A 
should  have  shown  $500  as  his  distribu¬ 
tive  share  of  profits,  which  amount  was 
derived  from  $2,500  of  partnership  gross 
income.  However,  since  A  included  only 
$300  on  his  return  without  explaining  in 
the  return  the  difference  of  $200,  he  is 
regarded  as  having  stated  in  his  return 
only  $1,500  ($300/$500  of  $2,500)  as  gross 
income  from  the  partnership. 

(d)  Partners  in  community  property 
States.  If  separate  returns  are  made  by 
a  husband  and  wife  domiciled  in  a  com¬ 
munity  property  State,  and  only  one 
spouse  is  a  member  of  the  partnership, 
the  part  of  his  or  her  distributive  share 
of  any  item  or  items  listed  in  paragraph 
(a)  (1)  through  (9)  of  this  section 
which  is  community  property,  or  which 
is  derived  from  community  property. 


should  be  reported  by  the  husband  and 
wife  in  equal  proportions. 

§  1.702-2  Net  operating  loss  deduc~ 
tion  of  partner.  For  the  purpose  of  de¬ 
termining  a  net  operating  loss  deduction 
under  section  172,  a  partner  shall  take 
into  account  his  distributive  share  of 
items  of  income,  gain,  loss,  deduction,  or 
credit  of  the  partnership.  The  char¬ 
acter  of  any  such  item  shall  be  deter¬ 
mined  as  if  such  item  were  realized 
directly  from  the  source  from  which 
realized  by  the  partnership,  or  incurred 
in  the  same  manner  as  incurred  by  the 
partnership.  See  section  702  (b)  and 
§  1.702-1  (b) .  To  the  extent  necessary  to 
determine  the  allowance  under  section 
172  (d)  (4)  of  the  nonbusiness  deduc¬ 
tions  of  a  partner  (arising  from  both 
partnership  and  nonpartnership 
sources),  the  partner  shall  separately 
take  into  account  his  distributive  share 
of  the  deductions  of  the  partnership 
which  are  not  attributable  to  a  trade  or 
business  and  combine  such  amount  with 
his  nonbusiness  deductions  from  non¬ 
partnership  sources.  Such  partner  shall 
also  separately  take  into  account  his 
distributive  share  of  the  gross  income 
of  the  partnership  not  derived  from  a 
trade  or  business  and  combine  such 
amount  with  his  nonbusiness  income 
from  nonpartnership  sources.  See  sec¬ 
tion  172  and  the  regulations  there¬ 
under. 

§  1.703  Statutory  provisions;  part¬ 
nership  computations. 

Sec.  703.  Partnership  computations — (a) 
Income  and  deductions.  The  taxable  in¬ 
come  of  a  partnership  shall  be  computed  in 
the  same  manner  as  in  the  case  of  an  in¬ 
dividual  except  that — 

(1)  The  items  described  in  section  702  (a) 
shall  be  separately  stated,  and 

(2)  The  following  deductions  shall  not  be 
allowed  to  the  partnership: 

(A)  The  standard  deduction  provided  in 
section  141, 

(B)  The  deductions  for  personal  exemp¬ 
tions  provided  in  section  151, 

(C)  The  deduction  for  taxes  provided  in 
section  164  (a)  with  respect  to  taxes,  de¬ 
scribed  in  section  901,  paid  or  accrued  to 
foreign  countries  and  to  possessions  of  the 
United  States, 

(D)  The  deduction  for  charitable  contri¬ 
butions  provided  in  section  170, 

(E)  The  net  operating  loss  deduction  pro¬ 
vided  in  section  172,  and 

(P)  The  additional  itemized  deductions 
for  individuals  provided  in  part  VII  of  sub¬ 
chapter  B  (sec.  211  and  following). 

(b)  Elections  of  the  partnership.  Any 
election  affecting  the  computation  of  tax¬ 
able  income  derived  from  a  partnership  shall 
be  made  by  the  partnership,  except  that  the 
election  under  section  901,  relating  to  taxes 
of  foreign  countries  and  possessions  of  the 
United  States,  shall  be  made  by  each  part¬ 
ner  separately. 

§  1.703-1  Partnership  computations-^ 
(a)  Income  and  deductions.  (1)  The 
taxable  income  of  a  partnership  shall  be 
computed  in  the  same  manner  as  the 
taxable  income  of  an  individual,  except 
as  otherwise  provided  in  this  section.  A 
partnership  is  required  to  state  sepa¬ 
rately  in  its  return  the  items  described 
in  section  702  (a)  (1)  through*  (7)  and, 
in  addition,  to  attach  to  its  return  a 
statement  setting  forth  separately  those 
items  described  in  section  702  (a)  (8) 
which  the  partner  is  required  to  take 
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into  account  separately  in  determining 
his  Income  tax.  See  §  1.702-1  (a)  (8) . 
The  partnership  is  further  required  to 
compute  and  to  state  separately  in  its 
return : 

(1)  As  taxable  income  under  section 
702  (a)  (9),  the  total  of  all  other  items 
of  gross  income  (not  separately  stated) 
over  the  total  of  all  other  allowable  de¬ 
ductions  (not  separately  stated),  or 

(ii)  As  loss  under  section  702  (a)  (9), 
the  total  of  all  other  allowable  deduc¬ 
tions  (not  separately  stated)  over  the 
total  of  all  other  items  of  gross  income 
(not  separately  stated) . 

The  taxable  income  or  loss  so  computed 
shall  be  accounted  for  by  the  partners 
in  accordance  with  their  partnership 
agreement. 

(2)  The  partnership  is  not  allowed  the 
following  deductions: 

(i)  The  standard  deduction  provided 
in  section  141. 

(li)  The  deduction  for  personal  ex¬ 
emptions  provided  in  section  151. 

(iii)  The  deduction  provided  in  sec¬ 
tion  164  (a)  for  taxes,  described  in  sec¬ 
tion  901,  paid  or  accrued  to  foreign  coun¬ 
tries  or  possessions  of  the  United  States. 
Each  partner’s  distributive  share  of  such 
taxes  shall  be  accounted  for  separately  by 
him  as  provided  in  section  702  (a)  (6) . 

(iv)  The  deduction  for  charitable  con¬ 
tributions  provided  in  section  170.  Each 
partner  is  considered  as  having  paid 
within  his  taxable  year  his  distributive 
share  of  any  contribution  or  gift,  pay¬ 
ment  of  which  was  actually  made  by  the 
partnership  within  its  taxable  year  end¬ 
ing  within  or  with  the  partner’s  taxable 
year.  This  item  shall  be  accounted  for 
separately  by  the  partners  as  provided  in 
section  702  (a)  (4).  See  also  §  1.702-1 
(b). 

(v)  The  net  operating  loss  deduction 
provided  in  section  172:  See  §  1.702-2. 

(vi)  The  additional  itemized  deduc¬ 
tions  for  individuals  provided  in  part  VII 
of  subchapter  B,  as  follows:  expenses  for 
production  of  income  (section  212).; 
medical,  dental,  etc.,  expenses  (section 
213) ;  expenses  for  care  of  certain  de¬ 
pendents  (section  214) ;  alimony,  etc., 
payments  (section  215) ;  and  amounts 
representing  taxes  and  interest  paid  to 
cooperative  housing  corporation  (sec¬ 
tion  216).  However,  see  §  1.702-1  (a) 
(8)  (iv). 

(vii)  The  deduction  for  capital  gains 
provided  by  section  1202  and  the  deduc¬ 
tion  for  capital  loss  carryover  provided 
by  section  1212. 

(b)  Elections  of  the  partnership — (1) 
General  rule.  Any  elections  (other  than 
the  election  with  respect  to  foreign  taxes) 
affecting  the  computation  of  income  de¬ 
rived  from  a  partnership  shall  be  made 
by  the  partnership.  For  example,  elec¬ 
tions  of  methods  of  accounting,  of  com¬ 
puting  depreciation,  of  treating  soil  and 
water  conservation  expenditures,  of 
treating  exploration  expenditures,  and 
the  option  to  deduct  as  expenses  in- 
tahgible  drilling  and  development  costs, 
shall  be  made  by  the  partnership  and  not 
by  the  partners  separately.  All  partner¬ 
ship  elections  are  applicable  to  all  part¬ 
ners  equally,  but  any  election  made  by  a 
partnership  ^hall  not  apply  to  any  part¬ 
ner’s  nonpartnership  interests. 


(2)  Exception.  Each  partner  shall 
add  his  distributive  share  of  taxes  de¬ 
scribed  in  section  901  paid  or  accrued  by 
the  partnership  to  foreign  countries  or 
possessions  of  the  United  States  (accord¬ 
ing  to  its  method  of  treating  such  taxes) 
to  any  such  taxes  paid  or  accrued  by  him 
(according  to  his  method  of  treating  such 
taxes),  and  may  elect  to  use  the  total 
amount  either  as  a  credit  against  tax  or 
as  a  deduction  from  income. 

§  1.704  Statutory  provisions;  part¬ 
ner’s  distributive  share. 

Sec.  704.  Partner’s  distributive  share — 

(a)  Effect  of  partnership  agreement.  A  part¬ 
ner’s  distributive  share  of  income,  gain,  loss, 
deduction,  or  credit  shall,  except  as  other¬ 
wise  provided  in  this  section,  be  determined 
by  the  partnership  agreement. 

(b)  Distributive  share  determined  by  in¬ 
come  or  loss  ratio.  A  partner’s  distributive 
share  of  any  item  of  income,  gain,  loss,  de¬ 
duction,  or  credit  shall  be  determined  in 
accordance  with  his  distributive  share  of 
taxable  Income  or  loss  of  the  partnership, 
as  described  in  section  702  (a)  (9).  for  the 
taxable  year,  if — 

(1)  The  partnership  agreement  does  not 
provide  as  to  the  partner’s  distributive  share 
of  such  item,  or 

(2)  The  principal  purpose  of  any  provi¬ 
sion  in  the  partnership  agreement  with  re¬ 
spect  to  the  partner’s  distributive  share  of 
such  item  is  the  avoidance  or  evasion  of  any 
tax  imposed  by  this  subtitle. 

(c)  Contributed  property — (1)  General 
rule.  In  determining  a  partner’s  distributive 
share  of  items  deseribed  in  section  702  (a), 
depreciation,  depletion,  or  gain  or  loss  with 
respect  to  property  contributed  to  the  part¬ 
nership  by  a  partner  shall,  except  to  the 
extent  otherwise  provided  in  paragraph  (2) 
or  (3),  l)e  allocated  among  the  partners  in 
th6  same  manner  as  if  such  property  had 
been  purchased  by  the  partnership. 

(2)  Effect  of  partnership  agreement.  If 
the  partnership  agreement  so  provides,  de¬ 
preciation,  depletion,  or  gain  or  loss  with 
respect  to  property  contributed  to  the  part¬ 
nership  by  a  partner  shall,  under  regulations 
prescribed  by  the  Secretary  or  his  delegate, 
be  shared  among  the  partners  so  as  to  take 
account  of  the  variation  between  the  basis 
of  the  property  to  the  partnership  and  its 
fair  market  value  at  the  time  of  contribution. 

(3)  Undivided  interests.  If  the  partner¬ 
ship  agreement  does  not  provide  otherwise, 
depreciation,  depletion,  or  gain  or  loss  with 
respect  to  undivided  interests  in  property 
contributed  to  a  partnership  shall  be  deter¬ 
mined  as  though  such  undivided  interests 
had  not  been  contributed  to  the  partnership. 
This  paragraph  shall  apply  only  if  all  the 
partners  had  undivided  interests  in  such 
property  prior  to  contribution  and  their  in¬ 
terests  in  the  capital  and  profits  of  the  part¬ 
nership  correspond  with  such  undivided 
interests. 

(d)  Limitation  on  allowance  of  losses.  A 
partner’s  distributive  share  of  partnership 
loss  (including  capital  loss)  shall  be  allowed 
only  to  the  extent  of  the  adjusted  basis  of 
such  partner’s  Interest  in  the  partnership  at 
the  end  of  the  partnership  year  in  which 
such  loss  occurred.  Any  excess  of  such  loss 
over  such  basis  shall  be  allowed  as  a  de¬ 
duction  at  the  end  of  the  partnership  year 
in  which  such  excess  is  repaid  to  the  jrnrt- 
nership. 

(e)  Family  partnerships — (1)  Recognition 
of  interest  created  by  purchase  or  gift.  A 
person  shall  be  recognized' as  a  partner  for 
purposes  of  this  subtitle  if  he  owns  a  capital 
interest  in  a  partnership  in  which  capital 
is  a  material  income-producing  factor, 
whether  or  not  such  Interest  was  derived  by 
purchase  or  gift  from  any  other  person. 

(2)  Distributive  share  of  donee  includible 
in  gross  income.  In  the  case  of  any  part¬ 


nership  Interest  created  by  gift,  the  distribu¬ 
tive  share  of  the  donee  under  the  partner¬ 
ship  agreement  shall  be  Includible  in  his 
gross  income,  except  to  the  extent  tha-t  such 
share  is  determined  without  allowance 
of  reasonable  compensation  for  services 
rendered  to  the  partnership  by  the  donor, 
and  except  to  the  extent  that  the  portion  of 
such  share  attributable  to  donated  capital  is 
proportionately  greater  than  the  share  of  the 
donor  attributable  to  the  donor’s  capital. 
The  distributive  share  of  a  partner  in  the 
earnings  of  the  partnership  shall  not  be 
diminished  because  of  absence  due  to  mili¬ 
tary  service. 

(3)  Purchase  of  interest  by  member  of 
family.  For  purposes  of  this  section,  an  in¬ 
terest  purchased  by  one  member  of  a  family 
from  another  shall  be  considered  to  be  cre¬ 
ated  by  gift  from  the  seller,  and  the  fair 
market  value  of  the  purchased  interest  shall 
be  considered  to  be  donated  capital.  The 
“family”  of  any  individual  shall  include  only 
his  spouse,  ancestors^,  and  lineal  descendants, 
and  any  trusts  for  the  primary  benefit  of 
such  persons. 

§  1.704-1  Partner’s  distributive 
share — (a)  Effect  of  partnership  agree¬ 
ment.  A  partner’s  distributive  share  of 
any  item  or  class  of  items  of  income,  gain, 
loss,  deduction,  or  credit  of  the  partner¬ 
ship  shall  be  determined  by  the  part¬ 
nership  agreement,  unless  otherwise 
provided  by  section  704  and  paragraphs 
(b)  through  (e)  of  this  section.  For 
definition  of  partnership  agreement  see 
section  761  (c). 

(b)  Distributive  share  determined 
by  income  or  loss  ratio.  (1)  If  the 
partnership  agreement  makes  no  specific 
provision  for  the  manner  of  sharing  one 
or  more  items  or  classes  of  items,  a 
partner’s  distributive  share  of  such 
items  shall  be  determined  in  accord¬ 
ance  with  the  provisions  of  the  partner¬ 
ship  agreement  for  the  division  of  the 
general  profits  or  losses,  (that  is,  the 
taxable  income  or  loss  of  the  partnership 
as  described  in  section  702  (a)  (9)). 
In  applying  this  rule,  the  manner  in 
which  the  net  profit  or  loss  (computed 
after  excluding  any  item  subject  to  a 
recognized  special  allocation)  is  actu¬ 
ally  credited  on  the  partnership  books  to 
the  accounts  of  the  partners  will  gener¬ 
ally  determine  each  partner’s  share  of 
taxable  income  or  loss  as  described  in 
section  702  (a)  (9), 

(2)  If  the  principal  purpose  of  any 
provision  in  the  partnership  agreement 
determining  a  partner’s  distributive 
share  of  a  particular  item  is  to  avoid  or 
evade  the  Federal  income  tax,  the  pro¬ 
vision  shall  be  disregarded  and  the  part¬ 
ners’  distributive  shares  of  that  item 
shall  be  determined  in  accordance  with 
the  ratio  in  which  the  partners  divide 
the  general  profits  or  losses  of  the  part¬ 
nership  (as  described  in  section  702  (a) 
(9) ) .  In  determining  whether  the  prin¬ 
cipal  purpose  of  any  provision  in  the 
partnership  agreement  for  a  special  al¬ 
location  is  the  avoidance  or  evasion  of 
Federal  income  tax,  the  provision  must 
be  considered  in  relation  to  all  the  sur¬ 
rounding  facts  and  circumstances. 
Among  the  relevant  circumstances  are 
the  following:  Whether  the  partnership 
or  a  partner  individually  has  a  business 
purpose  for  the  allocation;  whether  the 
allocation  has  “substantial  economic  ef¬ 
fect’’,  that  is,  whether  the  allocation  may 
actually  affect  the  dollar  amount  of  the 
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partners’  shares  of  the  total  partnership 
income  or  loss  independently  of  tax  con¬ 
sequences;  whether  related  items  of  in¬ 
come,  gain,  loss,  deduction,  or  credit 
from  the  same  source  are  subject  to  the 
same  allocation;  whether  the  allocation 
was  made  without  recognition  of  normal 
business  factors  and  only  after  the 
amount  of  the  specially  allocated  item 
could  reasonably  be  estimated;  the  dura¬ 
tion  of  the  allocation;  and  the  overall 
tax  consequences  of  the  allocation.  The 
application  of  the  provisions  of  this  sub- 
paragraph  may  be  illustrated  by  the  fol¬ 
lowing  examples; 

Example  (1).  The  provisions  of  a  partner¬ 
ship  agreement  for  a  year  in  which  the 
partnership  incurs  losses  on  the  sale  of  de¬ 
preciable  property  used  in  the  trade  or  busi¬ 
ness  are  amended  to  allocate  such  losses  to 
one  partner  who  has  no  such  gains  individ¬ 
ually,  An  equivalent  amount  of  partnership 
loss  or  deduction  of  a  different  character  is 
allocated  to  other  partners  who  individually 
have  gains  from  the  sale  of  depreciable  prop¬ 
erty  used  in  the  trade  or  business.  Since 
the  pvfc-pose  and  effect  of  this  allocation  is 
solely  to  reduce  the  taxes  of  certain  partners 
without  actually  affecting  their  shares  of 
partnership  income,  such  allocation  will  not 
be  recognized.  Under  section  704  (b)  (2), 
those  items  will  be  allocated  to  all  the  part¬ 
ners  in  accordance  with  the  provisions  of 
the  partnership  agreement  for  sharing  part¬ 
nership  income  or  loss  generally. 

Example  (2).  The  provisions  of  a  part¬ 
nership  agreement  allocate  to  a  partner  who 
is  a  resident  of  a  foreign  country  a  percentage 
of  the  profit  derived  from  operations  con¬ 
ducted  by  him  within  such  country,  which 
percentage  is  greater  than  his  distributive 
share  of  partnership  income  generally.  Such 
allocation  has  substantial  economic  effect 
and  will  be  recognized  in  the  absence  of  other 
circumstances  showing  that  the  principal 
purpose  was  tax  avoidance  or  evasion. 

Example  (3).  Rather  than  Impair  the 
credit  standing  of  the  AB  partnership  by  a 
distribution,  the  partners  agree  to  Invest 
surplus  partnership  funds  in  an  equal  dollar 
amount  of  municipal  bonds  and  corporate 
stock.  The  partners  further  agree  that  A 
is  to  receive  all  the  interest  Income  and  gain 
or  loss  from  tax-exempt  bonds  and  B  is  to 
receive  all  the  dividend  income  and  gain  or 
loss  from  corporate  stock.  Such  alllocatlon 
has  substantial  economic  effect  and  will  be 
recognized  in  the  absence  of  other  circum¬ 
stances  showing  that  the  principal  purpose 
was  tax  avoidance  or  evasion.  On  the  other 
hand,  under  an  agreement  with  respect  to 
partnership  CD,  it  is  provided  that  C’s  dis¬ 
tributive  share  of  Income  shall  be  the  first 
$10,000  of  tax-exempt  income,  and  D’s  dis¬ 
tributive  share  of  income  shall  be  the  first 
$10,000  of  dividend  income,  the  balances  to 
be  divided  equally.  Since  the  principal  pur¬ 
pose  of  this  provision  is  to  allocate  tax- 
exempt  Interest  to  C,  who  is  in  a  higher  in¬ 
come  tax  bracket  than  D,  it  will  be  disre¬ 
garded.  Each  partner's  distributive  share  of 
such  interest  and  dividends  will  then  be  al¬ 
located  in  accordance  with  the  provisions  of 
the  partnership  agreement  for  sharing  part¬ 
nership  income  or  loss  generally. 

Example  (4).  KL  is  a  brokerage  partner¬ 
ship  with  assets  consisting  of  securities  with 
a  basis  of  $20,000  and  a  value  of  $50,000. 
M  makes  a  $25,000  cash  contribution  to  the 
partnership  in  order  to  become  an  equal 
partner.  Subsequently,  when  the  value  of 
the  securities  has  appreciated  to  $74,000, 
they  are  sold.  Of  the  $54,000  taxable  gain 
on  the  said  of  the  securities,  $24,000  (appre¬ 
ciation  in  value  occurring  after  M  became 
a  partner)  is  allocated  In  equal  shares  to  K, 
L,  and  M,  in  accordance  with  the  ratio  for 
sharing  profits  and  losses  generally.  The 
$30,000  balance  is  allocated  to  K  and  L  in  the 
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profit  and  loss  ratio  existing  before  M  became 
a  partner.  This  latter  allocation  attributes 
to  K  and  L  the  appreciation  in  value  of  the 
securities  occurring  before  M  became  a  part¬ 
ner,  even  though  the  cash  proceeds  are  a 
partnership  asset  in  which  all  three  part¬ 
ners  share  equally.  This  allocation  has  sub¬ 
stantial  economic  effect  and  will  be  recog¬ 
nized  in  the  absence  of  other  circumstances 
showing  that  the  principal  purpose  of  the 
allocation  was  tax  avoidance  or  evasion. 

Example  (5).  G  and  H  enter  into  a  part¬ 
nership  agreement  to  develop  and  market  an 
electronic*  device.  H,  an  electronics  engi¬ 
neer,  contributes  $2,500  cash  and  agrees  to 
devote  his  full-time  services  to  the  partner¬ 
ship.  G  contributes  $100,000  cash  and  agrees 
to  obtain  a  loan  for  the  partnership  of  any 
additional  capital  needed.  The  partnership 
agreement  provides  that  the  full  amount  of 
any  research  and  experimental  expenditures 
and  any  interest  on  partnership  loans  are  to 
be  charged  to  G.  It  also  provides  that  G’s 
distributive  share  is  to  be  90  percent  of 
partnership  income  or  loss  computed  without 
reduction  by  such  research  and  experimental 
expenditures  and  such  interest,  until  all 
loans  have  been  repaid  and  G  has  received 
through  his  90  percent  share  of  income  an 
amount  equal  to  the  full  amount  of  such 
research  and  experimental  expenditures,  of 
such  interest,  and  his  share  of  any  partner¬ 
ship  operating  losses.  During  this  time  H’s 
distributive  share  will  be  10  percent.  There¬ 
after,  G  and  H  will  share  profits  and  losses 
equally.  Since  all  of  the  research  and  ex¬ 
perimental  expenditures  and  Interest  speci¬ 
ally  allocated  to  G  are  in  fact  borne  by  G, 
the  allocation  will  be  recognized  in  the  ab¬ 
sence  of  other  clrcumstajices  showing  that 
its  principal  pxrrpose  was  tax  avoidance  or 
evasion. 

(c)  Contributed  property — (1)  In  gen¬ 
eral.  Where  property  has  actually  been 
contributed  by  a  partner  to  a  partner¬ 
ship  (so  as  to  become  partnership  prop¬ 
erty  as  among  the  partners  and  not 
merely  property  subject  to  the  claims  of 
partnership  creditors),  section  704  (c) 
and  this  paragraph  provide  rules  for 
determining  a  partner’s  distributive 
share  of  depreciation,  depletion,  or  gain 
or  loss  with  respect  to  such  contributed 
property.  'These  rules  do  not  apply  to 
property,  only  the  use  of  which  is  per¬ 
mitted  the  partnership  by  the  partner 
who  owns  it.  Section  704  (c)  and  this 
paragraph  provide  certain  alternatives 
in  determining  the  partners’  distributive 
shares  of  such  items  in  order  to  account 
for  precontribution  appreciation  or  dim¬ 
inution  in  value  of  the  property  contrib¬ 
uted,  When  the  partnership  agreement 
is  silent  as  to  the  treatment  of  such  items 
with  respect  to  contributed  property  (and 
if  such  property  is  not  an  undivided 
interest  as  described  in  section  704  (c) 
(3)),  depreciation,  depletion,  or  gain  or 
loss  with  respect  to  such  property  shall 
be  treated  in  the  same  manner  as  though 
such  items  arose  with  respect  to  property 
purchased  by  the  partnership.  ’The  ap¬ 
plication  of  this  provision  may  be  illus¬ 
trated  by  the  following  examples; 

Example  {1).  A  and  B  form  an  equal 
partnership.  A  contributes  $1,000  cash  and  B 
contributes  inventory  with  an  adjusted  basis 
to  him  of  $800  and  a  fair  market  value  of 
$1,000.  Under  section  723,  the  basis  of  the 
inventory  to  the  partnership  is  also  $800. 
During  the  year,  the  iiwentory  is  sold  for 
$1,100.  There  is  no  provision  in  the  partner¬ 
ship  agreement  for  treatment  of  items  with 
respect  to  contributed  property.  Under  sec¬ 
tion  704  (c)  (1),  the  $300  profit  on  the  sale 
of  the  inventory  is  treated  as  if  it  were  gain 


on  property  that  had  been  purchased  by  the 
partnership  and  subsequently  sold.  There¬ 
fore,  each  partner’s  distributive  share  of  such 
profit  on  the  inventory  is  $150. 

Example  (2).  C  and  D  form  an  equal 
partnership.  C  contributes  machinery  worth 
$10,000  with  an  adjusted  basis  to  him  of 
$4,000.  D  contributes  $10,000  cash.  Under 
the  provisions  of  section  722,  the  basis  of 
A’s  partnership  Interest  is  $4,000  and  the 
basis  of  B’s  Interest  is  $10,000.  There  is 
no  provision  in  the  partnership  agreement 
relating  to  contributed  property.  If  the  con¬ 
tributed  property  depreciates  at  an  annual 
rate  of  10  percent,  the  partnership  will  have 
an  annual  depreciation  deduction  of  $400, 
which  will  result  in  a  reduction  of  $200  in 
each  partner’s  distributive  share  of  partner¬ 
ship  income.  Thus,  at  the  end  of  the  first 
year,  the  adjusted  basis  of  the  contributed 
property  will  be  $3,600.  If  the  partnership 
has  no  other  taxable  income  or  loss  for  that 
year,  each  partner  will  have  a  deduction  of 
$200,  representing  his  distributive  share  of 
partnership  loss  for  the  year.  C’s  adjusted 
basis  for  his  interest  will  be  $3,800  ($4,000, 
the  original  basis  of  his  interest,  reduced  by 
$200);  D’s  adjusted  basis  will  be  $9,800 
($10,000,  reduced  by  $200). 

Example  (3).  Assume  that  the  property 
in  example  (2)  of  this  subparagraph  is  sold 
at  the  beginning  of  the  second  year  of  part¬ 
nership  operation  for  $9,000.  The  partner¬ 
ship  gain  will  be  $5,400  ($9,000,  the  amount 
realized,  less  the  adjusted  basis  of  $3,600). 
Each  partner’s  share  of  the  $5,400  gain  will 
be  $2,700.  If  the  partnership  has  no  other 
taxable  income  or  loss  for  that  year,  each 
partner  will  have  a  gain  from  the  partner¬ 
ship  of  $2,700,  representing  his  distributive 
share  of  gain  from  the  salg  of  property  used 
in  the  partnership  business.  C’s  adjusted 
basis  for  his  interest  will  then  be  $6,500 
(the  basis  of  $3,800,  increased  by  the  gain 
of  $2,700).  D’s  adjusted  basis  will  be  $12,- 
500  (the  basis  of  $9,800,  increased  by  the 
gain  of  $2,700) ,  If  the  partnership  is  then 
terminated,  and  its  assets  consisting  of 
$19,000  in  cash  are  distributed  to  the  part¬ 
ners  pro  rata  in  liquidation  of  their  entire 
interests,  C  will  have  a  capital  gain  of  $3,000 
($9,500,  the  amount  received,  less  $6,500, 
the  adjusted  basis  of  his  interest) .  D  will 
have  a  capital  loss  of  $3,000  (D’s  adjusted 
basis,  $12,500,  reduced  by  the  amount 
received,  $9,500). 

(2)  Effect  of  partnership  agreement. 
(i)  If  the  partners  so.  provide  in  the 
partnership  agreement,  depreciation,  de¬ 
pletion,  or  gain  or  loss  with  respect  to 
contributed  property  may  be  allocated 
among  the  partners  in  a  manner  which 
takes  into  account  all  or  any  portion  of 
the  difference  between  the  adjusted  basis 
and  the  fair  market  value  of  contributed 
property  at  the  time  of  contribution. 
The  allocation  may  apply  to  all  contrib¬ 
uted  property  or  to  specific  items.  The 
appreciation  or  diminution  in  value  rep¬ 
resented  by  the  difference  between  the 
adjusted  basis  and  the  fair  market  value 
of  contributed  property  at  the  time  of 
contribution  may  thus  be  attributed  to 
the  contributing  partner  upon  a  sub¬ 
sequent  sale  or  exchange  of  the  property 
by  the  partnership.  Such  appreciation 
or  diminution  also  may  be  used  in  allo¬ 
cating  the  allowable  depreciation  or  de¬ 
pletion  with  respect  to  such  property 
among  the  contributing  partner  and  the 
noncontributing  partners.  In  any  case, 
however,  the  total  depreciation,  deple¬ 
tion,  or  gain  or  loss  allocated  to  the  part¬ 
ners  is  limited  to  a  “ceiling”  which  can¬ 
not  exceed  the  amount  of  gain  or  loss 
realized  by  the  partnership  or  the  depre¬ 
ciation  or  depletion  allowable  to  it.  The 
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application  of  this  subdivision  may  be 
illustrated  by  the  following  examples: 

Example  (1).  Assume  that  partners  C  and 
D.  in  examples  (2)  and  (3)  of  subparagraph 
(1 )  of  this  paragraph,  agree  under  section 
704  (c)  (2)  to  attribute  to  C,  the  contribu¬ 
tor  of  the  machinery,  the  potential  gain  of 
$6,000  represented  by  the  difference  between 
its  adjusted  basis  of  $4,000  and  its  fair  mar¬ 
ket  value  of  $10,000.  With  his  contribution 
of  $10,000  cash,  D  has.  In  effect,  purchased 
an  undivided  one-half  Interest  in  the  prop¬ 
erty  for  $5,000.  Since  the  property  depre¬ 
ciates  at  an  annual  rate  of  10  percent,  D 
would  have  been  entitled  to  a  depreciation 
deduction  of  $500  per  year.  However,  since 
under  the  “ceiling”  approach  the  partnership 
is  allowed  only  $400  per  year  (10  percent 
of  $4,000),  no  more  than  $400  may  be  allo¬ 
cated  between  the  partners,  i.  e.,  the  part¬ 
nership  cannot  allocate  $500  of  depreciation 
to  D  and  thereby  treat  C  as  if  C  had  received 
an  additional  $100  of  Income.  Therefore, 
the  partners  allocate  the  $400  deduction  for 
depreciation  entirely  to  D  and  none  to  C, 
the  contributor.  At  the  end  of’  the  first 
year,  the  adjusted  basis  of  the  contributed 
property  will  be  $3,600.  Since  the  $400  de¬ 
duction  is  allocated  entirely  to  D,  if  the 
partnership  has  no  other  taxable  income  or 
loss,  C  will  have  no  Income  or  loss,  and  D 
will  have  a  deduction  of  $400.  C’s  basis 
for  his  interest  will  remain  $4,000.  D’s  ad¬ 
justed  basis  for  his  interest  will  be  $9,600 
($10,000,  the  original  basis  of  his  interest, 
reduced  by  the  deduction  of  $400 ){ 

Example  f2) .  Assume  that  the  partners  In 
example  (1)  of  this  subdivision  also  agree 
under  section  704  (c)  (2)  that,  upon  a  sale 
of  the  contributed  property,  the  portion  of 
the  proceeds  attributable  to  the  excess  of 
the  fair  market  value  of  the  property  at  date 
of  contribution  (less  accumulated  deprecia¬ 
tion  on  such  value)  over  its  basis  at  date  of 
contribution  (less  accumulated  depreciation 
on  such  basis)  shall  result  in  gain  to  the 
contributing  partner  only.  If  the  property  is 
sold  at  the  beginning  of  the  second  year  of 
partnership  operation  for  $9,000,  the  partner¬ 
ship  gain  of  $5,400  ($9,000,  the  amount  real¬ 
ized,  less  the  adjusted  basis  of  $3,600)  must 
be  allocated  to  the  partners  under  the  terms 
of  the  agreement.  The  fair  market  value  of 
the  property  as  depreciated  is  $9,000  ($10,000, 
the  value  on  contribution,  less  $1,000,  the 
accumulated  depreciation  on  such  value). 
Under  section  704  (c)  (2)  and  the  terms  of 
the  partnership  agreement,  the  $5,400  dif¬ 
ference  between  $9,000,  the  fair  market  value 
as  depreciated,  and  $3,600,  the  adjusted  basis 
of  the  property,  represents  the  portion  of  the 
gain  to  be  allocated  to  C,  None  of  this  gain 
is  allocated  to  D.  (If  the  property  were  sold 
for  more  than  $9,000,  the  portion  of  the  gain 
in  excess  of  $5,400  would  be  allocated  equally 
between  the  partners  in  accordance  with 
their  agreement  for  sharing  gains.  If  the 
property  were  sold  for  less  than  $9,000,  the 
entire  gain  would  be  allocated  to  C  and  noth¬ 
ing  to  D.)  If  the  partnership  and  partners 
engaged  in  no  other  transactions  that  year, 
C  will  report  a  gain  of  $5,400,  and  D,  no  in¬ 
come  or  loss.  C’s  adjusted  basis  for  his  in¬ 
terest  will  then  be  $9,400  ($4,000,  his  original 
basis,  increased  by  the  gain  of  $5,400).  D’s 
adjusted  basis  will  be  $9,600  ($10,000,  his 
original  basis,  less  $400  depreciation  deduc¬ 
tion  in  the  first  partnership  year).  If  the 
partnership  is  then  terminated,  and  its  assets 
consisting  of  $19,000  in  cash  are  distributed 
to  the  partners  pro  rata  in  liquidation  of 
their  interests,  C  will  have  a  capital  gain  of 
^  $100  ($9,500,  the  amount  received,  less  $9,400, 
the  adjusted  basis  of  his  interest).  D  will 
have  a  capital  loss  of  $100  (the  excess  of  D’s 
adjusted  basis,  $9,600,  over  the  amount  re¬ 
ceived,  $9,500). 

(ii)  For  the  effect  of  an  agreement 
under  section  704  (c)  (2)  on  undivided 
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interests  in  property  contributed  to  the 
partnership  where  the  partners’  interests 
in  the  capital  and  profits  of  the  partner¬ 
ship  do  not  correspond  with  such  undi¬ 
vided  interests,  see  subparagraph  (3) 
(ii)  of  this  paragraph. 

(3)  Undivided  interests,  (i)  Section 
704  (c)  (3)  provides  a  special  rule  for 
the  allocation  of  depreciation,  depletion, 
or  gain  or  loss  with  respect  to  undivided 
interests  in  property  contributed  by  the 
partners  to  a  partnership  where  the 
partnership  agreement  does  not  provide 
otherwise.  This  provision  applies  only 
to  property  contributed  to  a  partnership 
by  all  of  its  partners  and  only  where  the 
relative  undivided  interests  of  the  part¬ 
ners  in  the  property  prior  to  the  contri¬ 
bution  are  in  the  same  ratio  as  their 
interests  in  the  capital  and  in  the  profits 
of  the  partnership  (except  for  deprecia¬ 
tion,  depletion,  or  gain  or  loss  with  re¬ 
spect  to  the  contributed  undivided  inter¬ 
est)  after  the  contribution.  Where  these 
conditions  are  met,  depreciation,  deple¬ 
tion,  or  gain  or  loss  with  respect  to  the 
undivided  interests  in  contributed  prop¬ 
erty  shall  be  determined  in  the  same 
manner  as  though  such  undivided  in¬ 
terests  continued  to  be  held  by  the  part¬ 
ners  outside  the  partnership.  The  rule 
stated  in  section  704  (c)  (3)  applies  only 
to  the  case  where  persons  actually  con¬ 
tribute  undivided  interests  to  a  part¬ 
nership.  The  provisions  of  this  subdi¬ 
vision  may  be  illustrated  by  the  following 
examples : 

Example  (f ) .  A  and  B  are  tenants  in  com¬ 
mon  owning  undivided  one-half  Interests  in 
improved  real  estate  consisting  of  land  on 
which  a  factory  is  situated.  They  each  con¬ 
tribute  their  respective  undivided  interests  in 
the  real  estate  to  a  partnership  in  which  the 
profits  are  to  bo  divided  equally  and,  because 
the  partners  have  equal  shares  in  the  capital, 
the  assets  will  be  divided  equally  on  dis¬ 
solution.  A’s  basis  for  his  undivided  one-half 
Interest  is  $4,000,  of  which  $1,000  is  allocable 
to  the  land  and  $3,000  to  the  factory.  B’s 
basis  for  his  undivided  one-half  interest  is 
$10,000,  of  which  $3,000  is  allocable  to  the 
land  and  $7,000  to  the  factory.  The  partner¬ 
ship  agreement  contains  no  provisions  as  to 
the  aUocation  of  depreciation  or  gain  or  loss 
on  disposition  of  the  property  by  the  partner¬ 
ship.  The  factory  depreciates  at  a  rate  of  5 
percent  a  year.  fThe  annual  partnership  al¬ 
lowance  for  depreciation  of  $500  ( 5  percent  of 
$10,000)  will  be  allocated  between  the  part¬ 
ners  by  allowing  A  a  deduction  of  $150  (5 
percent  of  $3,000,  his  basis  for  his  undivided 
interest  in  the  factory),  and  by  allowing  B 
a  deduction  of  $350  (5  percent  of  $7,000,  his 
basis  for  his  undivided  interest  in  the  fac¬ 
tory)  .  At  the  end  of  the  first  ye&r  of  partner¬ 
ship  operation,  A’s  adjusted  basis  for  his  un¬ 
divided  interest  in  the  factory  is  $2,850 
($3,000  less  $150),  and  B’s  adjusted  basis  is 
$6,650  ($7,000  less  $360). 

Example  (2).  If,  in  example  (1)  of  this 
subdivision,  the  partnership  at  the  end  of 
the  first  year’s  operation  sells  the  factory 
and  land  for  $12,000,  each  partner’s  share  of 
the  gain  or  loss  would  be  determined  as 
follows:  Since  the  undivided  interests  in  the 
factory  and  the  land  are  to  be  treated  as 
though  held  by  the  partners  outside  the 
partnership,  A’s  share  of  the  proceeds  of  the 
sale  is  $6,000.  His  adjusted  basis  in  the  con¬ 
tributed  property  is  $3,850  ($1,000  for  the 
land  and  $2,85$  for  the  factory).  Therefore, 
his  gain  from  the  sale  is  $2,150.  Since  B’s 
share  of  the  proceeds  is  also  $6,000,  and  his 
adjusted  basis  in  the  contributed  property  is 
$9,650  ($3,000  for  the  land  and  $6,650  for  the 
factory),  his  loss  is  $3,650. 


3505 

Example  (3).  Assume  the  same  facts  as  In 
examples  (1)  and  (2)  of  this  subdivision, 
except  that  A  and  B  do  not  enter  into  a  part¬ 
nership  agreement.  Assume  further  that 
they  are  found  to  be  a  partnership  for  income 
tax  purposes  because  of  their  joint  business 
activity,  but  that  the  factory  and  the  land 
are  not  actually  contributed  by  them  to  the 
partnership.  Although  A  and  B  have  per¬ 
mitted  the  partnership  to  use  such  proper¬ 
ties,  they  continue  to  own  the  factory  and 
the  land  in  their  individual  capacities  (as 
tenants  in  common),  and  the  same  tax  con¬ 
sequences  result  as  in  examples  (1)  and  (2) 
of  this  subdivision. 

(ii)  The  allocation  illustrated  in  sub¬ 
division  (i)  of  this  subparagraph  will 
not  be  affected  by  the  contribution, 
either  at  the  time  of  the  original  con¬ 
tribution  or  subsequent  thereto,  of  ad¬ 
ditional  property  not  held  as  undivided 
interests  if  the  partners’  respective  in¬ 
terests  in  the  capital  and  in  the  profits 
of  the  partnership  (except  for  deprecia¬ 
tion,  depletion,  or  gain  or  loss  with  re¬ 
spect  to  the  contributed  undivided  in¬ 
terests)  remain  the  samd  as  their  un¬ 
divided  interests  in  the  property  pre¬ 
viously  contributed  to  the  partnership. 
If  the  partners’  interests  in  the  capital 
and  profits  of  the  partnership  are 
changed  from  their  undivided  interests 
in  the  property  previously  contributed 
to  the  partnership,  the  method  of  al¬ 
location  of  depreciation,  depletion,  or 
gain  or  loss  with  respect  to  such  prop¬ 
erty  no  longer  applies.  Such  a  change 
of  the  partner’s  interests  in  capital  and 
profits  may  result  from  a  modification 
of  the  agreement,  or  from  a  change  in  a 
partner’s  respective  interest  in  capital 
either  as  a  result  of  a  further  contribu¬ 
tion  or  as  a  result  of  a  distribution. 
(However,  drawings  made  throughout 
the  year  against  profits,  and  loans  will 
be  disregarded.)  Where  such  a  change 
takes  place,  the  partners  may  agree  un¬ 
der  section  704  (c)  (2)  that  deprecia¬ 
tion,  depletion,  or  gain  or  loss  with 
respect  to  the  property  formerly  held  as 
imdivided  interests  shall  continue  to 
be  allocated  in  the  same  manner  as  prior 
to  the  change.  'These  provisions  may  be 
illustrated  by  the  following  examples: 

Example  (1).  C  and  D  are  tenants  in 
common,  each  owning  an  undivided  one- 
half  interest  in  certain  unimproved  land. 
Each  contributes  his  respective  undivided 
interest  ki  the  land  to  a  partnership  in  which 
each  has  an  equal  Interest  in  capital  and 
profits.  C’s  basis  for  his  one-half  interest  is 
$4,000;  D’s  basis  is  $10,000.  The  fair  market 
value  of  the  land  is  $20,000.  Subsequently, 
C  contributes  $5,000  cash  to  his  share  of 
partnership  capital.  As  a  result  of  C’s  addi¬ 
tional  contribution,  he  now  has  a  60-percent 
Interest  in  partnership  capital  and  D,  a  40- 
percent  interest,  although  profits  and  losses 
still  are  to  be  shared  equally.  Since  the 
interests  of  the  partners  in  the  capital  and 
profits  of  the  partnership  no  longer  corre¬ 
spond  to  their  undivided  Interests  in  the 
land,  the  method  of  allocation  prescribed 
by  section  704  (c)  (3)  no  longer  applies. 
Therefore,  if  the  land  is  sold  for  $12,000,  the 
partnership  will  have  a  loss  of  $2,000  ($14,000 
partnership  basis  minus  $12,000).  Since  the 
partnership  agreement  contains  no  special 
allocation  for  gain  or  loss  with  respect  to 
contributed  property,  the  $2,000  loss  is  al¬ 
located  as  if  such  property  had  been  pur¬ 
chased  by  the  partnership,  i.  e.,  $1,000  to 
each  partner. 

Example  (2).  Assume  in  example  (1)  of 
this  subdivision  that  the  partners  agree  that. 
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because  of  C’s  additional  contribution  of 
$5,000  cash,  he  is  to  have  a  60- percent  interest 
in  partnership  capital.  Profits  and  losses 
still  are  to  be  shared  equally,  except  that 
gain  or  loss  with  respect  to  the  land  Is, 
under  section  704  (c)  (2) ,  to  continue  to  be 
allocated  in  the  same  manner  as  it  had  been 
allocated  under  section  704  (c)  (3)  prior 
to  the  additional  contribution.  The  land  is 
sold  for  $12,000.  C’s  share  of  the  proceeds 
is  $6,000.  His  basis  for  the  land  is  $4,000. 
Therefore,  he  has  a  $2,000  gain.  D’s  loss  is 
$4,000  ($10,000  basis  less  $6,000  proceeds). 

(d)  Limitation  on  allowance  of  losses. 

(1)  A  partner’s  distributive  share  of 
partnership  loss  will  be  allowed  only  to 
the  extent  of  the  adjusted  basis  (before 
reduction  by  current  year’s  losses)  of 
such  partner’s  interest  in  the  partner¬ 
ship  at  the  end  of  the  partnership  tax¬ 
able  year  in  which  such  loss  occurred. 
A  partner’s  share  of  loss  in  excess  of  his 
adjusted  basis  at  the  end  of  the  partner¬ 
ship  taxable  year  will  not  be  allowed  for 
that  year.  However,  any  loss  so  disal¬ 
lowed  shall  be  allowed  as  a  deduction 
at  the  end  of  the  first  succeeding  part¬ 
nership  taxable  year,  and  subsequent 
partnership  taxable  years,  to  the  extent 
that  the  partner's  adjusted  basis  for  his 
partnership  interest  at  the  end  of  any 
such  year  exceeds  zero  (before  reduction 
by  such  loss  for  such  year) . 

(2)  In  computing  the  adjusted  basis 
of  a  partner’s  interest  for  the  purpose 
of  ascertaining  the  extent  to  which  a 
partner’s  distributive  share  of  partner¬ 
ship  loss  shall  be  allowed  as  a  deduction 
for  the  taxable  year,  the  basis  shall  first 
be  increased  under  section  705  (a)  (1) 
and  decreased  under  section  705  (a)  (2), 
except  for  losses  of  the  taxable  year  and 
losses  previously  disallowed.  If  the 
partner’s  distributive  share  of  the  aggre¬ 
gate  of  items  of  loss  specified  in  section 
702  (a)  (1),  (2),  (3),  (8),  and  (9)  ex¬ 
ceeds  the  basis  of  the  partner’s  interest 
computed  under  the  preceding  sentence, 
the  limitation  on  losses  under  section 
704  (d)  must  be  allocated  to  his  distrib¬ 
utive  share  of  each  such  loss.  This  allo¬ 
cation  shall  be  determined  by  taking  the 
proportion  that  each  loss  bears  to  the 
total  of  all  such  losses.  For  purposes 
of  the  preceding  sentence,  the  total  losses 
for  the  taxable  year  shall  be  the  sum 
of  his  distributive  share  of  losses  for  the 
current  year  and  his  losses  disallowed 
and  carried  forward  from  prior  years. 

(3)  For  the  treatment  of  certain  li¬ 
abilities  of  the  partner  or  partnership, 
see  section  752  and  §  1.752-1. 

(4)  The  provisions  of  this  paragraph 
may  be  illustrated  by  the  following 
examples: 

Example  ( 1 ) .  At  the  end  of  the  partner¬ 
ship  taxable  year  1955,  partnership  AB  has 
a  loss  of  $20,000.  Partner  A’s  distributive 
share  of  this  loss  Is  $10,000.  At  the -end 
such  year,  A’s  adjusted  basis  for  his  Interest 
in  the  partnership  (not  taking  into  account 
his  distributive  share  of  the  loss)  is  $6,000. 
Under  section  704  (d),  A’s  distributive  share 
of  partnership  loss  is  allowed  to  him  (in  his 
taxable  year  within  or  with  which  the  part¬ 
nership  taxable  year  ends)  only  to  the  extent 
of  his  adjusted  basis,  of  $6,000.  The  $6,000 
loss  allowed  for  1955  decreases  the  adjusted 
basis  of  A’s  interest  to  zero.  Assume  that, 
at  the  end  of  partnership  taxable  year  1956, 
A’s  share  of  partnership  income  has  increased 
the  adjusted  basis  of  A’s  interest  in  the  part¬ 
nership  to  $3,000  (not  taking  into  account 
the  $4,000  loss  disallowed  in  1955).  Of  the 


$4,000  loss  disallowed  for  the  partnership  tax¬ 
able  year  1955,  $3,000  is  allowed  A  for  the 
partnership  taxable  year  1956,  thus  again 
decreasing  the  adjusted  basis  of  his  Interest 
to  zero.  If,  at  the  end  of  partnership  taxable 
year  1957,  A  has  an  adjusted  basis  of  his  in¬ 
terest  of  at  least  $1,000  (not  taking  Into 
account  the  disallowed  loss  of  $1,000) ,  he  will 
be  allowed  the  $1,000  loss  previously  dis¬ 
allowed. 

Example  (2).  At  the  end  of  partnership 
taxable  year  1955,  partnership  CD  has  a  loss 
of  $20,000.  Partner  C’s  distributive  share 
of  this  loss  is  $10,000.  The  adjusted  basis 
of  his  interest  in  the  partnership  (not  tak¬ 
ing  into  account  his  distributive  share  of 
such  loss)  is  $6,000.  Therefore,  $4,000  of  the 
loss  is  disallowed.  At  the  end  of  partnership 
taxable  year  1956,  the  partnership  has  no 
taxable  income  or  loss,  but  owes  $8,000  to 
a  bank  Jor  money  borrowed.  Since  C’s  share 
of  this  liability  is  $4,000,  the  basis  of  his 
partnership  interest  is  increased  from  zero  to 
$4,000.  (See  sections  752  and  722,  and 
§§  1.752-1  and  1.722-1.  C  is  allowed  the 
$4,000  loss,  disallowed  for  the  preceding  year 
under  sectlon’704*(d),  for  his  taxable  year 
within  or  with  which  partnership  taxable 
year  1956  ends. 

Example  (3).  At  the  end  of  partnership 
taxable  year  1955,  partner  C  has  the  follow¬ 
ing  distributive  share  of  partnership  items 
described  in  section  702  (a) :  long-term  capi¬ 
tal  loss,  $4,000;  short-term  capital  loss, 
$2,000;  income  as  described  in  section  702  (a) 
(9),  $4,000.  Partner  C’s  adjusted  basis  for 
his  partnership  interest  at  the  end  of  1955, 
before  adjustment  for  any  of  the  above  items, 
is  $1,000.  As  adjusted  under  section  705  (a) 
(1)  (A),  C’s  basis  is  increased  from  $1,000  to 
$5,000  at  the  end  of  the  year.  C’s  total  dis¬ 
tributive  share  of  partnership  loss  is  $6,000. 
Since  without  regard  to  losses,  C  has  a  basis 
of  only  $5,000,  C  is  allowed  only  $5,000/$6,000 
of  each  loss,  that  is,  $3,333  of  his  long-term 
capital  loss,  and  $1,667  of  his  short-term 
capital  loss.  C  must  carry  forward  to  suc¬ 
ceeding  taxable  years  $667  as  a  long-term 
capital  loss  and  $333  as  a  short-term  capital 
loss. 

(e)  Family  partnerships — (1)  In  gen¬ 
eral — (i)  Introduction.  The  production 
of  income  by  a  partnership  is  attribu¬ 
table  to  the  capital  or  services,  or  both, 
contributed  by  the  partners.  The  pro¬ 
visions  of  subchapter  K  are  to  be  read 
in  the  light  of  their  relationship  to  sec¬ 
tion  61,  which  requires,  inter  alia,  that 
income  be  taxed  to  the  person  who  earns 
it  through  his  own  labor  and  skill  and  the 
utilization  of  his  own  capital. 

(ii)  Recognition  of  donee  as  partner. 
With  respect  to  partnerships  in  which 
capital  is  a  materials  income-producing 
factor,  section  704  (e)  (1)  provides  that 
a  person  shall  be  recognized  as  a  partner 
for  income ’tax  purposes  if  he  owns  a 
capital  interest  in  such  a  p>artnership 
whether  or  not  such  interest  is  derived 
by  purchase  or  gift  from  any  other  per¬ 
son.  If  a  capital  in£erest  in  a  partner¬ 
ship  in  which  capital  is  a  material  in¬ 
come-producing  factor  is  created  by  gift, 
section  704  (e)  (2)  provides  that  the 
distributive  share  of  the  donee  under  the 
partnership  agreement  shall  be  includi¬ 
ble  in  his  gross  income,  except  to  the  ex¬ 
tent  that  such  distributive  share  is 
determined  without  allowance  of  rea¬ 
sonable  compensation  for  services  ren¬ 
dered  to  the  partnership  by  the  donor, 
and  except  to  the  extent  that  the  portion 
of  such  distributive  share  attributable  to 
donated  capital  is  proportionately 
greater  than  the  share  of  the  donor  at¬ 
tributable  to  the  donor’s  capital.  For 


rules  of  allocation  in  such  cases,  see  sub- 
paragraph  (3)  of  this  paragraph. 

(iii)  Requirement  of  complete  trans¬ 
fer  to  donee.  A  donee  or  purchaser  of 
a  capital  interest  in  a  partnership  is  not 
recognized  as  a  partner  under  the  prin¬ 
ciples  of  section  704  (e)  (1)  unless  such 
interest  is  acquired  in  a  bona  fide  trans¬ 
action,  not  a  mere  sham  for  tax  avoid¬ 
ance  or  evasion  purposes,  and  the  donee 
or  purchaser  is  the  real  owner  of  such 
interest.  To  be  recognized,  a  transfer 
must  vest  dominion  and  contol  of  the 
partnership  interest  in  the  transferee. 
The  existence  of  such  dominion  and  con¬ 
trol  in  the  donee  is  to  be  determined 
from  all  the  facts  and  circumstances. 

A  transfer  is  not  recognized  if  the  trans-  . 
feror  retains  such  incidents  of  owner¬ 
ship  that  the  transferee  has  not  acquired 
full  and  complete  ownership  of  the  part¬ 
nership  interest.  Transactions  between 
members  of  a  family  will  be  closely 
scrutinized,  and  the  circumstances,  not 
only  at  the  time  of  the  purported  trans¬ 
fer  but  also  during  the  periods  preced¬ 
ing  and  following  it,  will  be  taken  into 
consideration  in  determining  the  bona 
fides  or  lack  of  bona  fides  of  the  pur¬ 
ported  gift  or  sale.  A  partnership  may 
be  recognized  for  income  tax  purposes 
as  to  some  partners  but  not  as  to  others. 

(iv)  Capital  as  a  material  income- 
producing  factor.  For  purposes  of  sec¬ 
tion  704  (e)  (1),  the  determination  as  to 
whether  capital  in  a  material  income- 
producing  factor  must  be  made  by  refer¬ 
ence  to  all  the  facts  of  each  case.  Capi¬ 
tal  is  a  material  income-producing  factor 
if  a  substantial  portion  of  the  gross  in¬ 
come  of  the  business  is  attributable  to 
the  employment  of  capital  in  the  busi¬ 
ness  conducted  by  the  partnership.  In 
general,  capital  is  not  a  material  income- 
,  producing  factor  where  the  income  of  the 
business  consists  principally  of  fees, 
commissions,  or  other  compensation  for 
personal  services  performed  by  members 
or  employees  of  the  partnership.  On  the 
other  hand,  capital  is  ordinarily  a  ma¬ 
terial  income-producing  factor  if  the 
operation  of  the  business  requires  sub¬ 
stantial  inventories  or  a  substantial  in¬ 
vestment  in  plant,  machinery,  or  other 
equipment. 

(V)  Capital  interest  in  a  partnership. 
For  purposes  of  section  704  (e),  a  capi¬ 
tal  interest  in  a  partnership  means  an  in¬ 
terest  in  the  assets  of  the  partnership, 
which  is  distributable  to  the  owner  of  the 
capital  interest  upon  his  withdrawal 
from  the  partnership  or  upon  liquidation 
of  the  partnership.  The  mere  right  to 
participate  in  the  earnings  and  profits  of 
a  partnership  is  not  a  capital  interest  in 
the  partnership. 

(2)  Basic  tests  as  to  ownership — (i) 
In  general.  Whether  an  alleged  partner 
who  is  a  donee  of  a  capital  interest  in  a 
partnership  is  the  real  owner  of  such 
capital  interest,  and  whether  the  donee 
has  dominion  and  control  over  such  in¬ 
terest,  must  be  ascertained  from  all  the 
facts  and  circumstances  of  the  particular 
case.  Isolated  facts  are  not  determina¬ 
tive;  the  reality  of  the  donee’s  owner¬ 
ship  is  to  be  determined  in  the  light  of 
the  transaction  as  a  whole.  The  execu¬ 
tion  of  legally  sufiBcient  and  irrevocable 
deeds  or  other  instruments  of  gift  under 
State  law  is  a  factor  to  be  taken  into  ac- 
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count  but  is  not  determinative  of  owner¬ 
ship  by  the  donee  for  the  purposes  of 
section  704  (e) .  The  reality  of  the  trans¬ 
fer  and  of  the  donee’s  ownership  of  the 
property  attributed  to  him  are  to  be  as¬ 
certained  from  the  conduct  of  the  parties 
with  respect  to  the  alleged  gift  and  not 
by  any  mechanical  or  formal  test.  Some 
of  the  more  important  factors  to  be  con¬ 
sidered  in  determining  whether  the  donee 
has  acquired  ownership  of  the  capital 
interest  in  a  partnership  are  indicated  in 
subdivisions  (ii)  to  (x),  inclusive,  of  this 
subparagraph. 

(ii)  Retained  controls.  The  donor 
may  have  retained  such  controls  of  the 
interest  which  he  has  purported  to  trans¬ 
fer  to  the  donee  that  the  donor  should 
be  treated  as  remaining  the  substantial 
owner  of  the  interest.  Controls  of  par¬ 
ticular  significance  include,  for  example, 
the  following: 

(o)  Retention  of  control  of  the  dis¬ 
tribution  of  amounts  of  income  or  re¬ 
strictions  on  the  distributions  of  amounts 
of  income  (other  than  amounts  retained 
in  the  partnership  annually  with  the 
consent  of  the  partners,  including  the 
donee  partner,  for  the  reasonable  needs 
of  the  business) .  If  there  is  a  partner¬ 
ship  agreement  providing  for  a  manag¬ 
ing  partner  or  partners,  then  amounts 
of  income  may  be  retained  in  the  part¬ 
nership  without  the  acquiescence  of  all 
the  partners  if  such  amounts  are  re¬ 
tained  for  the  reasonable  needs  of  the 
business. 

(b)  Limitation  of  the  right  of  the 
donee  to  liquidate  or  sell  his  interest  in 
the  partnership  at  his  discretion  without 
financial  detriment. 

(c)  Retention  of  control  of  assets  es¬ 
sential  to  the  business  (for  example, 
through  retention  of  assets  leased  to  the 
alleged  partnership). 

(d)  Retention  of  management  powers 
inconsistent  with  normal  relationships 
among  partners.  Retention  by  the  donor 
of  control  of  business  management  or  of 
voting  control,  such  as  is  common  in  or¬ 
dinary  business  relationships,  is  not  by 
itself  to  be  considered  as  inconsistent 
with  normal  relationships  among  part¬ 
ners,  provided  the  donee  is  free  to  liqui¬ 
date  his  interest  at  his  discretion  with¬ 
out  financial  detriment.  The  donee  shall 
not  be  considered  free  to  liquidate  his 
interest  unless,  considering  all  the  facts, 
it  is  evident  that  the  donee  is  independ¬ 
ent  of  the  donor  and  has  such  maturity 
and  understanding  of  his  rights  as  to  be 
capable  of  deciding  to  exercise,  and 
capable  of  exercising,  his  right  to  with¬ 
draw  his  capital  interest  from  the 
partnership. 

The  existence  of  some  of  the  indicated 
controls,  though  amounting  to  less  than 
substantial  ownership  retained  by  the 
donor,  may  be  considered  along  with 
other  facts  and  circumstances  as  tending 
to  show  the  lack  of  reality  of  the  part¬ 
nership  interest  of  the  donee. 

(iii)  Indirect  controls.  Controls  in¬ 
consistent  with  ownership  by  the  donee 
may  be  exercised  irfdirectly  as  well  as 
directly,  for  example,  through  a  sepa¬ 
rate  business  organization,  estate,  trust, 
individual,  or  other  partnership.  Where 
such  indirect  controls  exist,  the  reality 
of  the  donee’s  interest  will  be  determined 


as  if  such  controls  were  exercisable  di¬ 
rectly. 

(iv)  Participation  in  management. 
Substantial  participation  by  the  donee 
in  the  control  and  management  of  the 
business  (including  participation  in  the 
major  policy  decisions  affecting  the  busi¬ 
ness)  is  strong  evidence  of  a  donee  part¬ 
ner’s  exercise  of  dominion  and  control 
over  his  interest.  Such  participation 
presupposes  sufficient  maturity  and  ex¬ 
perience  on  the  part  of  the  donee  to  deal 
with  the  business  problems  of  the  part¬ 
nership. 

(v)  Income  distributions.  The  actual 
distribution  to  a  donee  partner  of  the 
entire  amount  or  a  major  portion  of  his 
distributive  share  of  the  business  income 
for  the  sole  benefit  and  use  of  the  donee 
is  substantial  evidence  of  the  reality  of 
the  donee’s  interest,  provided  the  donor 
has  not  retained  controls  inconsistent 
with  real  ownership  by  the  donee. 
Amounts  distributed  are  not  considered 
to  be  used  for  the  donee’s  sole  benefit  if, 
for  example,  they  are  deposited,  loaned, 
or  invested  in  such  manner  that  the 
donor  controls  or  can  control  the  use  or 
enjoyment  of  such  funds. 

(vi)  Conduct  of  partnership  business. 
In  determining  the  reality  of  the  donee’s 
ownership  of  a  capital  interest  in  a  part¬ 
nership,  consideration  shall  be  given  to 
whether  the  donee  is  actually  treated  as 
a  partner  in  the  operation  of  the  busi¬ 
ness.  Whether  or  not  the  donee  has 
been  held  out  publicly  as  a  partner  in  the 
conduct  of  the  business,  in  relations  with 
customers,  or  with  creditors  or  other 
sources  of  financing,  is  of  primary  sig¬ 
nificance.  Other  factors  of  significance 
in  this  connection  include : 

(a)  Compliance  with  local  partner¬ 
ship,  fictitious  names,  and  business  reg¬ 
istration  statutes. 

(b)  Control  of  business  bank  accounts. 

(c)  Recognition  of  the  donee’s  rights 
in  distributions  of  partnership  property 
and  profits. 

(d)  Recognition  of  the  donee’s  inter¬ 
est  in  insurance  policies,  leases,  and  other 
business  contracts  and  in  litigation  af¬ 
fecting  business. 

(e)  The  existence  of  Written  agree¬ 
ments,  records,  or  memoranda,  contem¬ 
poraneous  with  the  taxable  year  or  years 
concerned,  establishing  the  nature  of 
the  partnership  agreement  and  the 
rights  and  liabilities  of  the  respective 
partners. 

(/)  Filing  of  partnership  tax  returns 
as  required  by  law. 

However,  despite  formal  compliance 
with  the  above  factors,  other  circum¬ 
stances  may  indicate  that  the  donor  has 
retained  substantial  ownership  of  the 
interest  purportedly  transferred  to  the 
donee. 

(vii)  Trustees  as  partners.  A  trustee 
may  be  recognized  as  a  partner  for  in- 
'  come  tax  purposes  under  the  principles 
relating  to  family  partnerships  generally 
as  applied  to  the  particular  facts  of  the 
trust-partnership  arrangement.  A  trus¬ 
tee  who  is  unrelated  to  and  independent 
of  the  grantor,  and  who  participates  as 
a  partner  and  receives  distribution  of 
the  income  distributable  to  the  trust,  will 
ordinarily  be  recognized  as  the  legal 
owner  of  the  partnership  interest  which 


he  holds  in  trust  unless  the  grantor  has 
retained  controls  inconsistent  with  such 
ownership.  However,  if  the  grantor  is 
the  trustee,  or  if  the  trustee  is  amenable 
to  the  will  of  the  grantor,  the  provisions 
of  the  trust  instrument  (particularly  as 
to  whether  the  trustee  is  subject  to  the 
responsibilities  of  a  fiduciary),  the  pro¬ 
visions  of  the  partnership  agreement, 
and  the  conduct  of  the  parties  must  all 
be  taken  into  account  in  determining 
whether  the  trustee  in  a  fiduciary  capac¬ 
ity  has  become  the  real  owner  of  the 
partnership  interest.  Where  the  grantor 
(or  person  amenable  to  his  will)  is  the 
trustee,  the  trust  may  be  recognized  as 
a  partner  only  if  the  grantor  (or  such 
other  person)  in  his  participation  in  the 
affairs  of  the  partnership  actively  repre¬ 
sents  and  protects  the  interests  of  the 
beneficiaries  in  accordance  with  the 
obligations  of  a  fiduciary  and  does  not 
subordinate  such  interests  to  the  inter¬ 
ests  of  the  grantor.  Furthermore,  if  the 
grantor  (or  person  amenable  to  his  will) 
is  the  trustee,  the  following  factors  will 
be  given  particular  consideration: 

(a)  Whether  the  trust  is  recognized  as 
a  partner  in  business  dealings  with  cus¬ 
tomers  and  creditors,  and 

(b)  Whether,  if  any  amount  of  the 
partnership  income  is  not  properly  re¬ 
tained  for  the  reasonable  needs  of  the 
business,  the  trust’s  share  of  such  amount 
is  distributed  to  the  trust  annually  and 
paid  to  the  beneficiaries  or  reinvested 
with  regard  solely  to  the  interests  of  the 
beneficiaries. 

(viii)  Interests  (not  held  in  trust)  of 
minor  children.  Except  where  a  minor 
child  is  shown  to  be  competent  to  manage 
his  own  property  and  participate  in  the 
partnership  activities  in  accordance  with 
his  interest  in  the  property,  a  minor  child 
generally  will  not  be  recognized  as  a 
member  of  a  partnership  unless  control 
of  the  property  is  exercised  by  another 
person  as  fiduciary  for  the  sole  benefit  of 
the  child,  and  unless  there  is  such  judi¬ 
cial  supervision  of  the  conduct  of  the 
fiduciary  as  is  required  by  law.  The  use 
of  the  child’s  property  or  income  for  sup¬ 
port  for  which  a  parent  is  legally  re¬ 
sponsible  will  be  considered  a  use  for  the 
parent’s  benefit.  “Judicial  supervision 
of  the  conduct  of  the  fiduciary’’  includes 
filing  of  such  accountings  and  reports  as 
are  required  by  law  of  the  fiduciary  who 
participates  in  the  affairs  of  the  partner¬ 
ship  on  behalf  of  the  minor.  A  minor 
child  will  be  considered  as  competent  to 
manage  his  own  property  if  he  actually 
has  sufficient  maturity  and  experience  to 
be  treated  by  disinterested  persons  as 
competent  to  enter  business  dealings  and 
otherwise  to  conduct  his  affairs  on  a 
basis  of  equality  with  adult  persons,  not¬ 
withstanding  legal  disabilities  of  the 
minor  under  State  law. 

(ix)  Donees  as  limited  partners.  The 
recognition  of  a  donee’s  interest  in  a 
limited  partnership  will  depend,  as  in 
the  case  of  other  donated  interests,  on 
whether  the  transfer  of  property  is  real 
and  on  whether  the  donee  has  acquired 
dominion  and  control  over  the  interest 
purportedly  transferred  to  him.  To  be 
recognized  for  Fedeal  income  tax  pur¬ 
poses,  a  limited  partnership  must  be  or¬ 
ganized  and  conducted  in  accordance 
with  the  requirements  of  the  applicable 
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State  limited-partnership  law.  The  ab¬ 
sence  of  services  and  participation  in 
management  by  a  donee  in  a  limited 
partnership  is  immaterial  if  the  limited 
partnership  meets  all  the  other  require¬ 
ments  prescribed  in  this  paragraph.  If 
the  limited  partner’s  right  to  transfer  or 
liquidate  his  interest  is  subject  to  sub¬ 
stantial  restrictions  (for  example,  where 
the  interest  of  the  limited  partner  is  not 
assignable  in  a  real  sense  or  where  such 
interest  may  be  required  to  be  left  in  the 
business  for  a  long  term  of  years) ,  or  if 
the  general  partner  retains  any  other 
control  which  substantially  limits  any  of 
the  rights  which  would  ordinarily  be 
exercisable  by  imrelated  limited  part¬ 
ners  in  normal  business  relationships, 
such  restrictions  on  the  right  to  transfer 
or  liquidate,  or  retention  of  other  con¬ 
trol,  will  be  considered  strong  evidence 
as  to  the  lack  of  reality  of  ownership  by 
the  donee. 

(x)  Motive.  If  the  reality  of  the 
transfer  of  interest  is  satisfactorily 
established,  the  motives  for  the  trans¬ 
action  are  generally  immaterial.  How¬ 
ever,  the  presence  or  absence  of  a  tax- 
avoidance  motive  is  one  of  many  factors 
to  be  considered  in  determining  the 
reality  Of  the  ownership  of  a  capital 
interest  acquired  by  gift. 

(3)  Allocation  of  family  partnership 
income — (i)  In  general,  (a)  Where  a 
capital  interest  in  a  partnership  in  which 
capital  is  a  material  income -producing 
factor  is  created  by  gift,  the  donee’s  dis¬ 
tributive-share  shall  be  includible  in  his 
gross  income,  except  to  the  extent  that 
such  share  is  determined  without  allow¬ 
ance  of  reasonable  compensation  for 
services  rendered  to  the  partnership  by 
the  donor,  and  except  to  the  extent  that 
the  portion  of  such  distributive  share 
attributable  to  donated  capital  is  pro¬ 
portionately  greater  than  the  distribu¬ 
tive  share  attributable  to  the  donor’s 
capital.  For  the  purpose  of  section  704, 
a  capital  interest  in  a  partnership  pur¬ 
chased  by  one  member  of  a  family  from 
another  shall  be  considered  to  be  created 
by  gift  from  the  seller,  and  the  fair  mar¬ 
ket  value  of  the  purchased  interest  shall 
be  considered  to  be  donated  capital. 
The  “family”  of  any  individual,  for  the 
purpose  of  the  preceding  sentence,  shall 
Include  only  his  spouse,  ancestors,  and 
lineal  descendants,  and  any  trust  for  the 
primary  benefit  of  such  persons. 

(b)  To  the  extent  that  the  partner¬ 
ship  agreement  does  not  allocate  the 
partnership  income  in  accordance  with 
(o)  of  this  subdivision,  the  distributive 
shares  of  the  partnership  income  of  the 
donor  and  donee  shall  be  reallocated  by 
making  a  reasonable  allowance  for  the 
services  of  the  donor  anc^  by  attributing 
the  balance  of  such  income  (other  than 
a  reasonable  allowance  for  the  services, 
if  any,  rendered  by  the  donee)  to  the 
partnership  capital  of  the  donor  and 
donee.  The  portion  of  income,  if  any, 
thus  attributable  to  partnership  capital 
for  the  taxable  year  shall  be  allocated 
between  the  donor  and  donee  in  accord¬ 
ance  with  their  respective  interests  in 
partnership  capital. 

(c)  In  determining  a  reasonable  al¬ 
lowance  for  services  rendered  by  the 
partners,  consideration  shall  be  given  to 


an  the  facts  and  circumstances  of  the 
business,  including  the  fact  that  some  of 
the  partners  may  have  greater  manage¬ 
rial  responsibility  than  others.  There 
shall  also  be  considered  the  amount  that 
would  ordinarily  be  paid  in  order  to  ob¬ 
tain  comparable  services  from  a  person 
not  having  an  interest  in  the  partner¬ 
ship. 

id)  The  distributive  share  of  partner¬ 
ship  income,  as  determined  under  (b)  of 
this  subdivision,  of  a  partner  who  ren¬ 
dered  services  to  the  partnership  before 
entering  the  Armed  Forces  of  the  United 
States  shall  not  be  diminished  because  of 
absence  dud  to  military  service.  Such 
distributive  share  shall  be  adjusted  to 
reflect  increases  or  decreases  in  the  cap¬ 
ital  interest  of  the  absent  partner.  How¬ 
ever,  the  partners  may  by  agreement 
allocate  a  smaller  share  to  the  absent 
partner  due  to  his  absence. 

(ii)  Special  rules,  (a)  The  provisions 
of  subdivision  (i)  of  this  subparagraph, 
relating  to  allocation  of  family  partner¬ 
ship  income,  are  applicable  where  the 
interest  in  the  partnership  is  created  by 
gift,  indirectly  or  directly.  Where  the 
partnership  interest  is  created  indirectly, 
the  term  “donor”  may  include  persons 
other  than  the  nominal  transferor.  This 
rule  may  be  illustrated  by  the  following 
examples:  • 

Example  {!).  A  father  gives  property  to 
his  son  who  shortly  thereafter  conveys  the 
prop>erty  to  a  partnership  consisting  of  the 
father  and  the  son.  The  partnership  interest 
of  the  son  may  be  considered  created  by  gift 
and  the  father  may  be  considered  the  donor 
of  the  son’s  partnership  interest. 

Example  (2).  A  father,  the  owner  of  a 
business  conducted  as  a  sole  proprietorship, 
transfers  the  business  to  a  partnership  con¬ 
sisting  of  his  wife  and  himself.  The  wife 
subsequently  conveys  her  interest  to  their 
son.  In  such  case,  the  father,  as  well  as  the 
mother,  may  be  considered  the  donor  of  the 
son’s  partnership  Interest. 

Example  (3) .  A  father  makes  a  gift  to  his 
son  of  stock  in  the  family  corporation.  ’The 
corporation  is  subsequently  liquidated.  The 
son  later  contributes  the  property  received  in 
the  liquidation  of  the  corporation  to  a  part¬ 
nership  consisting  of  his  father  and  himself. 
In  such  case,  for  purposes  of  section  704,  the 
son’s  partnership  interest  may  be  considered 
created  by  gift  and  the  father  may  be  con¬ 
sidered  the  donor  of  his  son’s  partnership 
interest.  . 

(b)  The  allocation  rules  set  forth  in 
section  704  (e)  and  subdivision  (i)  of 
this  subparagraph  apply  in  any  case  in 
which  the  transfer  or  creation  of  the 
partnership  interest  has  any  of  the  sub¬ 
stantial  characteristics  of  a  gift.  Thus, 
allocation  may  be  required  where  trans¬ 
fer  of  a  partnership  interest  is  made  be¬ 
tween  members  of  a  family  (including 
collaterals)  under  a  purported  purchase 
agreement,  if  the  characteristics  of  a  gift 
are  ascertained  from  the  terms  of  the 
purchase  agreement,  the  terms  of  any 
loan  or  credit  arrangements  made  to 
finance  the  purchase,  or  from  other  rele¬ 
vant  data. 

(c)  In  the  case  of  a  limited  partner¬ 
ship,  for  the  purpose  of  the  allocation 
provisions  of  subdivision  (i)  of  this  sub- 
paragraph,  consideration  shall  be  given 
to  the  fact  that  a  general  partner,  unlike 
a  limited  partner,  risks  his  credit  in  the 
partnership  business. 


(4)  Purchased  interest — (i)  In  gen^ 
eral.  If  a  purported  purchase  of  a  capi¬ 
tal  interest  in  a  partnership  does  not 
meet  the  requirements  of  subdivision 
(ii)  of  this  subparagraph,  the  ownership 
by  the  transferee  of  such  capital  interest 
will  be  recognized  only  if  it  qualifies 
under  the  requirements  applicable  to  a 
transfer  of  a  partnership  interest  by 
gifts.  In  a  case  not  qualifying  under 
subdivision  (ii)  of  this  subparagraph,  if 
pasnment  of  any  part  of  the  purchase 
price  is  made  out  of  partnership  earn¬ 
ings,  the  transaction  may  be  regarded  in 
the  same  light  as  a  purported  gift  sub¬ 
ject  to  deferred  enjosnnent  of  income. 
Such  a  transaction  may  be  lacking  in 
reality  either  as  a  gift  or  as  a  bona  fide 
purchase. 

(ii)  Tests  as  to  reality  of  purchased  in~ 
terests.  A  purchase  of  a  capital  interest 
in  a  partnership,  either  directly  or  by 
means  of  a  loan  or  credit  extended  by  a 
member  of  the  family,  will  be  recognized 
as  bona  fide  if : 

(a)  It  can  be  shown  that  the  purchase 
has  the  usual  characteristics  of  an  arm’s- 
length  transaction,  considering  all  rele¬ 
vant  factors,  including  the  terms  of  the 
purchase  agreement  (as  to  price,  due  date 
of  payment,  rate  of  interest,  and  security, 
if  any)  and  the  terms  of  any  loan  or 
credit  arrangement  collateral  to  the  pur¬ 
chase  agreement;  the  credit  standing  of 
the  purchaser  (apart  from  relationship 
to  the  seller)  and  the  capacity  of  the  pur¬ 
chaser  to  incur  a  legally  binding  obliga¬ 
tion;  or 

(b)  It  can  be  shown,  in  the  absence  of 
characteristics  of  an  arm’s-length  trans¬ 
action,  that  the  purchase  was  genuinely 
intended  to  promote  the  success  of  the 
business  by  securing  participation  of  the 
purchaser  in  the  business  or  by  adding 
his  credit  to  that  of  the  other  partici¬ 
pants. 

However,  if  the  alleged  purchase  price 
or  loan  has  not  been  paid  or  the  obliga¬ 
tion  otherwise  discharged,  the  factors  in¬ 
dicated  in  subdivisions  (a)  and  (b)  of 
this  subdivision  shall  be  taken  into  ac¬ 
count  only  as  ^in  aid  in  determining 
whether  a  bona  fide  purchase  or  loan 
obligation  existed. 

§  1.705  Statutory  provisions;  deter- 
mination  of  basis  of  partner’s  interest. 

Sec.  705.  Determination  of  basis  of  part¬ 
ner’s  interest — (a)  General  rule.  The  ad¬ 
justed  basis  of  a  partner’s  interest  in  a  part¬ 
nership  shall,  except  as  provided  in 
,  subsection  (b) ,  be  the  basis  of  such  interest 
determined  under  section  722  (relating  to 
contributions  to  a  partnership)  or  section 
742  (relating  to  transfers  of  partnership  in¬ 
terests  )  — 

(1)  Increased  by  the  sum  of  his  distribu¬ 
tive  share  for  the  taxable  year  and  prior 
taxable  years  of — 

(A)  Taxable  income  of  the  partnership  as 
determined  under  section  703  (a), 

(B)  Income  of  the  partnership  exempt 
from  tax  under  this  title,  and 

(C)  The  excess  of  the  deductions  for  de¬ 
pletion  over  the  basis  of  the  property  subject 
to  depletion;  and 

(2)  Decreased  (but  not  below  zero)  by 
distributions  by  the  partnership  as  provided 
Ih  section  733  and  by  the  sum  of  his  dis¬ 
tributive  share  for  the  taxable  year  and 
prior  taxable  years  of— 

(A)  Losses  of  the  partnership,  and 

(B)  Expenditures  of  the  partnership  not' 
deductible  in  computing  its  taxable  Income 


Friday,  May  25,  1956 


FEDERAL  REGISTER 


3509 


and  not  properly  chargeable  to  capital  ac¬ 
count. 

(b)  Alternative  rule.  The  Secretary  or  his 
delegate  shall  prescribe  by  regulations  the 
circumstances  under  which  the  adjusted 
basis  of  a  partner’s  interest  in  a  partnership 
may  be  determined  by  reference  to  his  pro¬ 
portionate  share  of  the  adjusted  basis  of 
partnership  property  upon  a  termination  of 
the  partnership. 

§  1.705-1  Determination  of  basis  of 
partner’s  interest — (a)  General  rule. 

(1)  Section  705  and  this  section  provide 
rules  for  determining- the  adjusted  basis 
of  a  partner’s  interest  in  a  partnership. 

A  partner  is  required  to  determine  the 
adjusted  basis  of  his  interest  in  a  part¬ 
nership  only  when  necessary  for  the  de¬ 
termination  of  his  tax  liability  or  that  of 
any  other  person.  The  determination  of 
the  adjusted  basis  of  a  partnership  inter¬ 
est  is  ordinarily  made  as  of  the  end  of  a 
patnership  taxable  year.  Thus,  for  ex¬ 
ample,  such  year-end  determination  is 
necessary  in  ascertaining  the  extent  to 
which  a  partner’s  distributive  share  of 
partnership  losses  may  be  allowed.  See 
section  704  (d).  However,  where  there 
has  been  a  sale  or  exchange  of  all  or  a 
part  of  a  partnership  interest  or  a  liqui¬ 
dation  of  a  partner’s  entire  interest  in  a 
partnership,  the  adjusted  basis  of  the 
partner’s  interest  should  be  determined 
as  of  the  date  of  sale  or  exchange  or 
liquidation.  The  adjusted  basis  of  a 
partner’s  interest  in  a  partnership  is  de¬ 
termined  without  regard  to  any  amount 
shown  in  the  partnership  books  as  the 
partner’s  “capital”,  equity”,  or  similar 
account.  For  example,  A  contributes 
property  with  an  adjusted  basis  to  him  of 
$400  (and  a  value  of  $1,000)  to  a  partner¬ 
ship.  B  contributes  $1,000  cash.  While 
under  their  agreement  each  may  have  a 
“capital  account”  in  the  partnership  of 
$1,000,  the  adjusted  basis  of  A’s  inter¬ 
est  is  only  $400  and  B’s  interest  $1,000. 

(2)  The  original  basis  of  a  partner’s 
Interest  in  a  partnership  shall  be  de¬ 
termined  under  section  722  (relating  to 
contributions  to  a  partnership)  or  sec¬ 
tion  742  (relating  to  transfers  of  part¬ 
nership  interests).  Such  basis  shall  be 
increased  under  section  722  by  any  fur¬ 
ther  contributions  to  the  partnership 
and  by  the  sum  of  the  partner’s  distribu¬ 
tive  share  for  the  taxable  year  and  prior 
taxable  years  of — 

(i)  Taxable  income  of  the  partner¬ 
ship  as  determined  under  section  703 
(a), 

(ii)  Tax-exempt  receipts  of  the  part- 
■nership,  and 

(iii)  The  excess  of  the  deductions  for 
depletion  over  the  basis  of  the  depletable 
property. 

(3)  The  basis  shall  be  decreased  (but 
not  below  zero)  by  distributions  from 
the  partnership  as  provided  in  section 
733  and  by  the  sum  of  the  partner’s  dis¬ 
tributive  share  for  the  taxable  year  and 
prior  taxable  years  of — 

(i)  Partnership  losses  (including  cap¬ 
ital  losses) and 

(ii)  Partnership  expenditures  which 
are  not  deductible  in  computing  partner¬ 
ship  taxable  income' or  loss  and  which 
are  not  capital  expenditures  . 

(4)  For  the  effect  of  liabilities  in  de¬ 
termining  the  amount  of  contributions 
made  by  a  partner  to  a  partnership  or 
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the  amount  of  distributions  made  by  a 
partnership  to  a  partner,  see  section  752 
and  §  1.752-1,  relating  to  the  treatment 
of  certain  liabilities.  In  determining  the 
basis  of  a  partnership  interest  on  the 
effective  date  of  subchapter  K  or  any 
of  the  sections  thereof,  the  partner’s 
share  of  partnership  liabilities  on  that 
date  shall  be  included. 

(b)  Alternative  rule.  In  certain  cases, 
the  adjusted  basis  of  a  partner’s  interest 
in  a  partnership  may  be  determined  by 
reference  to  the  partner’s  share  of  the 
adjusted  basis  of  partnership  property 
which  would  be  distributable  upon  ter¬ 
mination  of  the  partnership.  The  alter¬ 
native  rule  may  be  used  to  determine  the 
adjusted  basis  of  a  partner’s  interest 
where  circumstances  are  such  that  the 
partner  cannot  practicably  apply  the 
general  rule  set  forth  in  section  705  (a) 
and  paragraph  (a)  of  this  section,  or 
where,  from  a  consideration  of  all  the 
facts,  it  is,  in  the  opinion  of  the  Com¬ 
missioner,  reasonable  to  conclude  that 
the  result  produced  will  not  vary  sub¬ 
stantially  from  the  result  obtainable 
under  the  general  rule.  Where  the  alter¬ 
native  rule  is  used,  adjustments  may  be 
necessary  in  determining  the  adjusted 
basis  of  a  partner’s  interest  in  a  part¬ 
nership.  Adjustments  would  be  re¬ 
quired,  for  example,  in  order  to  reflect 
in  a  partner’s  share  of  the  adjusted  basis 
of  partnership  property  any  significant 
discrepancies  arising  as  a  result  of  con¬ 
tributed  property,  transfers  of  partner¬ 
ship  interests,  or  distributions  of  prop¬ 
erty  to  the  partners.  The  operation  of 
the  alternative  rules  may  be  illustrated 
by  the  following  examples; 

Example  (1).  The  ABC  partnership,  In 
which  A,  B,  and  C  are  equal  partners,  owns 
various  properties  with  a  total  adjusted  basis 
of  $1,500  and  has  earned  and  retained  an  ad¬ 
ditional  $1,500.  The  total  adjusted  basis  of 
partnership  property  is  thus  $3,000.  Each 
partner’s  share  in  the  adjusted  basis  of  part¬ 
nership  property  is  one-third  of  this  amount, 
or  $1,000.  Under  the  alternative  rule,  this 
amount  represents  each  partner’s  adjusted 
basis  for  his  partnership  interest. 

Example  (2).  Assume  that  partner  A  in 
example  (1)  of  this  paragraph  sells  his  part¬ 
nership  interest  to  D  for  $1,250  at  a  time 
when  the  partnership  property  with  an  ad¬ 
justed  basis  of  $1,500  had  appreciated  in 
value  to  $3,000,  and  when  the  partnership 
also  had  $750  in  cash.  The  total  adjusted 
basis  of  all  partnership  property  is  $2,250  and 
the  value  of  such  property  is  $3,750.  D’s 
basis  for  his  partnership  interest  is  his  cost, 
$1,250.  However,  his  one-third  share  of  the 
adjusted  basis  of  partnership  property  is  only 
$750.  Therefore,  for  the  purposes  of  the 
alternative  rule,  D  has  an  adjustment  of  $500 
in  determining  the  basis  of  his  interest. 
This  amount  represents  the  difference  be¬ 
tween  the  cost  of  his  partnership  interest  and 
his  share  of  partnership  basis  at  the  time  of 
his  purchase.  If  the  partnership  subse¬ 
quently  earns  and  retains  an  additional 
$1,500,  its  property  will  have  an  adjusted 
basis  of  $3,750.  D’s  adjusted  basis  for  his 
interest  under  the  alternative  rule  is  $1,750, 
determined  by  adding  $500,  his  basis  adjust¬ 
ment  to  $1,250  (his  one-third  share  of  the 
$3,750  adjusted  basis  of  partnership  prop¬ 
erty)  .  If  the  partnership  distributes  $250  to 
each  partner  in  a  current  distribution,  D’s 
adjusted  basis  for  his  interest  will  be  $1,500 
($1,000,  his  one-third  share  of  the  remaining 
basis  of  partnership  property,  $3,000,  plus  his 
basis  adjustment  of  $500) . 

Example  (3).  Assume  that  BCD  partner¬ 
ship  in  example  (2)  of  this  paragraph  con¬ 


tinues  to  operate.  In  1960,  D  proposes  to 
sell  his  partnership  interest  and  wishes  to 
evaluate  the  tax  consequences  of  such  sale. 
It  is  necessary,  therefore,  to  determine  the 
adjusted  basis  of  his  interest  in  the  part¬ 
nership.  Assume  further  that  D  cannot  de¬ 
termine  the  adjusted  basis  of  his  interest 
under  the  general  rule.  The  balance  sheet 
of  the  BCD  partnership  is  as  follows: 


Assets 

Adjusted 
l>asis  jHT 
books 

Market 

value 

Cash . 

Roceivahlcs . . 

Depn'ciable  property . 

Laud  held  for  investment _ 

Total . 

$.T  (too 

4.  (MK) 

.5,  0(K) 
18,(X)0 

$3.  000 
4,  (MHI 
,5,  (HMI 
30,  (KM) 

30,  000 

42,  (XK) 

Liabilities  and  capital 

Per  books 

I.iabilities _ _ 

$0,  000 

Capital  accounts: 

B . . 

4  r.(^ 

r _ 

/ 

4  .StM) 

D . 

I,*)!  (XX) 

Total _ _ _ 

30,0(X) 

The  $15,000  representing  the  amount  of  D’s 
capital  account  does  not  reflect  the  $500  basis 
adjustment  arising  from  D’s  purchase  of  his 
interest.  See  example  (2)  of  this  paragraph. 
The  adjusted  basis  of  D’s  partnership  interest 
determined  under  the  alternative  rule  is  as 


follows: 

D’s  share  of  the  adjusted  basis  of 
partnership  property  (reduced  by 
the  amount  of  liabilities)  at  time 

of  proposed  sale _  $15,  000 

D’s  share  of  partnership  liabilities 
(under  the  partnership  agreement 

liabilities  are  shared  equally) _  9,000 

D’s  basis  adjustment  from  example 

(2)  . . .; . . . .  500 


Adjusted  basis  of  D’s  interest 
at  the  time  of  proposed  sale, 
as  determined  under  alter¬ 
native  rule _ _  17,  500 


§  1.706  Statutory  provisions:  taxable 
years  of  partner  and  partnerships. 

Sec.  706.  Taxable  years  of  partner  and 
partnership — (a)  Year  in  which  partnership 
income  is  includible.  In  computing  the  tax¬ 
able  income  of  a  partner  for  a  taxable 
year,  the  inclusions  required  by  section  702 
and  section  707  (c)  with  respect  to  a  part¬ 
nership  shall  be  based  on  the  income,  gain, 
loss,  deduction,  or  credit  of  the  partnership 
for  any  taxable  year  of  the  partnership  end¬ 
ing  within  or  with  the  taxable  year  of  the 
partner. 

(b)  Adoption  of  taxable  year — (l)  Part¬ 
nership’s  taxable  year.  The  taxable  year  of 
a  partnership  shall  be  determined  as  though 
the  partnership  were  a  taxpayer.  A  part¬ 
nership  may  not  change  to,  or  adopt,  a  tax¬ 
able  year  other  than  that  of  all  its  principal 
partners  unless  it  establishes,  to  the  satis¬ 
faction  of  the  Secretary  or  his  delegate,  a 
business  purpose  therefor. 

(2)  Partner’s  taxable  year.  A  partner  may 
not  change  to  a  taxable  year  other  than  that 
of  a  partnership  in  which  he  is  a  principal 
partner  unless  he  establishes,  to  the  satis¬ 
faction  of  the  Secretary  or  his  delegate,  a 
business  purpose  therefor. 

(3)  Principal  partner.  For  the  purpose 
of  this  subsection,  a  principal  partner  is  a 
partner  having  an  interest  of  5  percent  or 
more  in  partnership  profits  or  capital. 

(c)  Closing  of  partnership  year — (1)  Gen¬ 
eral  rule.  Except  in  the  case  of  a  termination 
of  a  partnership  and  except  as  provided  in 
paragraph  (2)  of  this  subsection,  the  taxable 
year  of  a  partnership  shall  not  close  as  the 
result  of  the  death ’of  a  partner,  the  entry 
of  a  new  partner,  the  liquidation  of  a  part- 
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ner’s  interest  in  the  partnership,  or  the  sale 
or  exchange  of  a  partner’s  interest  in  the 
partnership. 

(2)  Partner  who  retires  or  sells  interest 
in  partnership — (A)  Disposition  of  entire 
interest.  The  taxable  year  of  a  partnership 
shail  close — 

(i)  With  respect  to  a  partner  who  sells  or 
exchanges  his  entire  interest  in  a  partner¬ 
ship,  and 

( ii )  With  respect  to  a  partner  whose  inter¬ 
est  is  iiquidated,  except  that  the  taxable  year 
of  a  partnership  with  resjject  to  a  partner 
who  dies  shall  not  close  prior  to  the  end  of 
the  partnership’s  taxable  year. 

Such  partner’s  distributive  share  of  items 
described  in  section  702  (a)  for  such  year 
shall  be  determined,  under  regulations  pre¬ 
scribed  by  the  Secretary  or  his  delegate,  for 
the  period  ending  with  such  sale,  exchange, 
or  liquidation. 

(B)  Disposition  of  less  than  entire  interest. 
The  taxable  year  of  a  partnership  shall  not 
close  (other  than  at  the  end  of  a  partner¬ 
ship’s  taxable  year  as  determined  under  sub¬ 
section  (b)  (1))  with  respect  to  a  partner 
who  sells  or  exchanges  less  than  his  entire 
interest  in  the  partnership  or  with  respect 
to  a  partner  whose  interest  is  reduced,  but 
such  partner’s  distributive  share  of  items 
described  in  section  702  (a)  shall  be  deter¬ 
mined  by  taking  into  account  his  varying 
interests  in  the  partnership  during  the  tax¬ 
able  year. 

§  1.706-1  Taxable  years  or  partner 
and  partnership — (a)  Year  in  which 
partnership  income  is  includible.  (1) 
In  computing  his  taxable  income  for  a 
taxable  year,  a  partner  is  required  to  in¬ 
clude  his  distributive  share  of  partner¬ 
ship  items  set  forth  in  section  702  for  any 
partnership  year  ending  within  or  with 
his  taxable  year.  A  partner  shall  also 
include  in  his  taxable  income  for  a  tax¬ 
able  year  “guaranteed  payments”  under 
section  707  (c)  which  are  made  to  him 
in  a  partnership  taxable  year  ending 
within  or  with  his  taxable  year.  The 
provisions  of  thiSs  subparagraph  may  be 
illustrated  by  the  following  example: 

Example.  Partner  A  reports  his  Income 
for  a  calendar  year,  while  the  partnership  of 
which  he  is  a  member  reports  its  Income  for 
a  fiscal  year  ending  May  31.  During  the 
partnership  taxable  year  ending  May  31, 
1956,  A  received  guaranteed  payments  of 
$1,200  for  services  and  for  the  use  of  capital. 
Of  this  amount,  $700  was  received  by  A  be¬ 
tween  June  1  and  December  31,  1955,  and 
the  remaining  $500  was  received  by  him 
between  January  1  and  May  31,  1956.  This 
entire  $1,200  received  by  A  is  includible  in 
his  taxable  income  for  the  calendar  year 
1956  (together  with  his  distributive  share 
of  partnership  items  set  forth  in  section  702 
for  the  partnership  taxable  year  ending 
May  31,  1956). 

(2)  If  a  partner  receives  distributions 
under  section  731  or  sells  or  exchanges 
all  or  part  of  his  partnership  interest, 
any  gain  or  loss  arising  therefrom  does 
not  constitute  partnership  income  and  is 
includible  in  the  partner’s  gross  income 
for  his  taxable  year  in  which  the  pay¬ 
ment  is  made.  See  sections  451  and  461. 

(b)  Adoption  or  change  in  taxable 
year — (1)  Partnership  taxable  year. 
(i)  The  taxable  year  of  a  partnership 
shall  be  determined  as  though  the  part¬ 
nership  were  a  taxpayer. 

(ii)  A  newly  formed  partnership  may 
adopt  a  taxable  year  which  is  the  same 
as  the  taxable  year  of  all  its  principal 
partners  (or  the  same  as  the  taxable 
year  to  which  all  of  its  principal  partners 


are  concurrently  changing)  without  se¬ 
curing  prior  approval  from  the  Commis¬ 
sioner,  or  it  may  adopt  a  calendar  year 
without  securing  prior  approval  from 
the  Commissioner  if  all  its  principal 
partners  are  not  on  the  same  taxable 
year.  In  any  other  case,  a  newly  formed 
partnership  must  secure  prior  approval 
from  the  Commissioner  for  the  adoption 
of  a  taxable  year. 

(iii)  An  existing  partnership  may  not 
change  its  taxable  year  without  securing 
prior  approval  from  the  Commissioner, 
unless  all  its  principal  partners  have  the 
same  taxable  year  to  which  the  partner¬ 
ship  changes,  or  unless  all  its  principal 
partners  concurrently  change  to  such 
taxable  year. 

(2)  Partner's  taxable  year.  A  part¬ 
ner  may  not  change  his  taxable  year 
without  securing  prior  approval  from 
the  Commissioner.  See  section  442  and 
the  regulations  thereunder. 

(3)  Principal  partner.  For  the  pur¬ 
pose  of  this  paragraph,  a  principal  part¬ 
ner  is  a  partner  having  an  interest  of  5 
percent  or  more  in  partnership  profits  or 
capital. 

(4)  Application  for  approval — (i) 
Change.  Application  for  a  change  in  a 
taxable  year  shall  be  filed  on  Form  1128 
with  the  Commissioner  on  or  before  the 
last  day  of  the  month  following  the  close 
of  the  short  period  for  which  a  return  is 
required  to  effect  the  change  of  taxable 
year. 

(ii)  Adoption.  Where  a  newly  formed 
partnership  is  required  to  secure  prior 
approval  from  the  Commissioner  for  the 
adoption  of  a  taxable  year,  the  partner¬ 
ship  shall  file  an  application  on  Form 
1128  with  the  Commissioner  on  or  before 
the  last  day  of  the  month  following  the 
close  of  the  taxable  year  to  be  adopted. 
The  partnership  shall  modify  Form  1128 
to  the  extent  necessary  to  indicate  that 
it  is  an  application  for  adoption  of  a 
taxable  year. 

(iii)  Business  purpose.  Where  prior 
approval  is  required  under  this  para¬ 
graph,  the  applicant  must  establish  a 
business  purpose  to  the  satisfaction  of 
the  Commissioner.  For  example,  part¬ 
nership  AB,  which  is  on  a  calendar  year, 
is  engaged  in  a  business  which  has  a 
natural  business  year  (the  annual  ac¬ 
counting  period  encompassing  all  related 
income  and  expenses)  ending  on  Sep¬ 
tember  30th.  The  intention  of  the  part¬ 
nership  to  make  its  tax  year  coincide 
with  such  natural  business  year  consti¬ 
tutes  a  sufficient  business  purpose. 

(5)  Returns — (i)  Partner.  A  partner 
who  changes  his  taxable  year  shall 
make  his  return  for  a  short  period  in 
accordance  with  section  443,  and  shall  • 
attach  to  the  return  a  copy  of  the  letter 
from  the  Commissioner  granting  ap¬ 
proval  for  the  change  of  taxable  year, 

(ii)  Partnership,  (a)  A  partnership 
which  changes  its  taxable  year  shall 
make  its  return  for  a  short  period  in 
accordance  with  section  443,  but  shall  not 
annualize  the  partnership  taxable  in¬ 
come.  The  partnership  shall  attach  to 
the  return  either  a  copy  of  the  letter 
from  the  Commissioner  granting  ap¬ 
proval  of  the  change  of  taxable  year,  or 
a  statement  indicating  that  the  partner¬ 
ship  is  changing  its  taxable  year  to  the 


same  taxable  year  as  that  of  all  its  prin¬ 
cipal  partners  or  to  the  same  taxable 
year  as  that  to  which  all  its  principal 
partners  are  concurrently  changing. 

(b)  Any  newly  formed  partnership 
shall  file  with  its  first  return  either: 

(1 )  A  copy  of  the  letter  from  the  Com¬ 
missioner  approving  the  adoption  of  a 
partnership  taxable  year  which  is  not 
the  same  as  the  taxable  year  of  all  its 
principal  partners;  or 

(2)  A  statement  indicating  that  the 
taxable  year  it  has  adopted  is  the  same 
as  the  taxable  year  of  all  its  principal 
partners,  or  that  all  its  principal  part¬ 
ners  are  concurrently  changing  to  the 
taxable  year  it  has  adopted;  or 

(3)  A  statement  that  all  its  principal 
partners  are  not  on  the  same  taxable 
year  and  that  it  is  adopting  a  calendar 
year  without  prior  approval. 

(6)  Effective  date.  Section  706  (b) 
applies  to  any  partnership  which  adopts 
or  changes  to  a  taxable  year  beginning 
on  or  after  April  2,  1954,  and  to  any 
partner  who  changes  to  a  taxable  year 
beginning  on  or  after  that  date.  For 
the  purpose  of  applying  this  provision, 
section  708  (relating  to  the  continuation 
of  a  partnership)  applies  to  any  such 
taxable  year.  See  section  771  (b)  (1) 
and  §  1.77,1-1  (b)  (1).  If  a  partnership 
has  changed  to  or  adopted,  or  if  a  part¬ 
ner  has  changed  to,  a  taxable  year  be¬ 
ginning  on  or  after  April  2, 1954,  without 
obtaining  prior  approval  of  the  Commis¬ 
sioner,  and  if,  under  the  provisions  of 
this  paragraph,  prior  approval  is  re¬ 
quired  for  the  change  or  adoption,  such 
annual  accounting  period  will  not  be  ac¬ 
cepted  as  a  taxable  year  until  approval 
thereof  is  secured.  Under  these  circum¬ 
stances,  an  application  to  change  to  or 
adopt  the  desired  taxable  year  will  be 
considered  timely  if  filed  within  90  days 
following  the  promulgation  of  the  regu¬ 
lations  under  section  706. 

(c)  Closing  of  partnership  year — (1) 
General  rule.  Section  706  (c)  and  this 
paragraph  provide  rules  governing  the 
closing  of  partnership  years.  The  clos¬ 
ing  of  a  partnership  taxable  year  or  a 
termination  of  a  partnership  for  Federal 
income  tax  purposes  is  not  necessarily 
governed  by  the  “dissolution”,  “liquida¬ 
tion”,  etc.,  of  a  partnership  under  State 
or  local  law.  The  taxable  year  of  a 
partnership  shall  not  close  as  the  result 
of  the  death  of  a  partner,  the  entry  of  a 
new  partner,  the  liquidation  of  a  part¬ 
ner’s  entire  interest  in  the  partnership 
(as  defined  in  section  761  (d)),  or  the 
sale  or  exchange  of  a  partner’s  interest 
in  the  partnership,  except  in  the  case  of  a 
termination  of  a  partnership  and  except 
as  provided  in  subparagraph  (2)  of  this 
paragraph.  In  the  case  of  termination, 
the  partnership  taxable  year  closes  for 
all  partners  as  of  the  date  of  termination. 
See  section  708  (b)  and  §  1,708-1  (b)..,.^ 
(2)  Partner  who  retires  or  sells  in¬ 
terest  in  partnership — (i)  Disposition  of 
entire  interest.  A  partnership  taxable 
year  shall  close  with  respect  to  a  partner 
who  sells  or  exchanges  his  entire  interest 
in  a  partnership,  and  with  respect  to  a 
partner  whose  entire  interest  is  liqui¬ 
dated.  However,  a  partnership  taxable 
year  with  respect  to  a  partner  who  dies 
shall  not  close  prior  to  the  end  of  such 
pai’tnership  taxable  year,  or  the  time 
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when  such  partner’s  interest  (held  by  his 
estate  or  other  successor)  is  liquidated  or 
sold  or  exchanged,  whichever  is  earlier. 
See  subparagraph  (3)  of  this  paragraph. 

(ii)  Inclusions  in  taxable  income.  In 
the  case  of  a  sale,  exchange,  or  liquida¬ 
tion  of  a  partner’s  entire  interest  in  a 
partnership,  the  partner  shall  include 
in  his  taxable  income  for  his  taxable 
year  within  or  with  which  his  member¬ 
ship  in  the  partnership  ends,  his  distrib¬ 
utive  share  of  items  described  in  section 
702  (a),  and  any  guaranteed  payments 
under  section  707  (c),  for  his  partner¬ 
ship  taxable  year  ending  with  the  date 
of  such  sale,  exchange,  or  liquidation. 
In  order  to  avoid  an  interim  closing  of 
the  partnership  books,  such  partner’s 
distributive  share  of  items  described  in 
section  702  (a)  may,  by  agreement  among 
the  partners,  be  estimated  by  taking  his 
pro  rata  part  of  the  amount  of  such 
items  he  would  have  included  in  his  tax¬ 
able  income  had  he  remained  a  partner 
until  the  end  of  the  partnership  taxable 
year.  The  proration  may  be  based  on 
the  portion  of  the  taxable  year  that  has 
elapsed  prior  to  the  sale,  exchange,  or 
liquidation,  or  may  be  determined  under 
any  other  method  that  is  reasonable. 
Any  partner  who  is  the  transferee  of  such 
partner’s  interest  shall  include  in  his 
taxable  income,  as  his  distributive  share 
of  items  described  in  section  702  (a)  with 
respect  to  the  acquired  interest,  the  pro 
rata  part  (determined  by  the  method 
used  by  the  transferor  partner)  of  the 
amount  of  such  items  he  would  have 
included  had  he  been  a  partner  from  the 
beginning  of  the  taxable  year  of  the  part¬ 
nership.  The  application  of  this  sub¬ 
division  may  be  illustrated  by  the 
following  example: 

Example.  Assume  that  a  partner  selling 
his  partnership  interest  on  June  30,  1955, 
has  an  adjusted  basis  for  his  interest  of 
$5,000  on  that  date;  that  his  pro  rata  share  of 
partnership  income  up  to  June  30  is  $15,000; 
and  that  he  sells  his  interest  for  $20,000. 
Under  the  provisions  of  section  706  (c)  (2), 
the  partnership  year  with  respect  to  him 
closes  at  the  time  of  the  sale.  'The  $15,000 
is  includible  in  his  income  as  his  distributive 
share  and,  under  section  705,  it  increases  the 
basis  of  his  partnership  interest  to  $20,000, 
which  is  also  the  selling  price  of  his  interest. 
Therefore,  no  gain  is  realized  on  the  sale  of 
his  partnership  interest.  The  purchaser  of 
this  partnership  interest  shall  include  in  his 
income  as  his  distributive  share  his  pro  rata 
part  of  partnership  Income  for  the  remainder 
of  the  partnership  taxable  year. 

(3)  Partner  who  dies,  (i)  When  a 
partner  dies,  the  partnership  taxable 
year  shall  not  close  with  respect  to  such 
partner  prior  to  the  end  of  the  partner¬ 
ship  taxable  year.  The  partnership  tax¬ 
able  year  shall  continue  both  for  the  re¬ 
maining  partners  and  the  decedent  part¬ 
ner.  Where  the  death  of  a  partner  re¬ 
sults  in  the  termination  of  the  partner¬ 
ship,  the  partnership  taxable  year  shall 
close  for  all  partners  on  the  date  of  such 
termination  under  section  708  (b)  (1) 
(A).  See  also  §  1.708-1  (b)  (1)  (i)  (b) 
for  the  continuation  of  a  2-member  part¬ 
nership  under  certain  circumstances 
after  the  death  of  a  partner.  However, 
if  the  decedent  partner’s  estate  or  other 
successor  sells  or  exchanges  its  entire 
interest  in  the  partnership,  or  if  its  en¬ 
tire  interest  is  liquidated,  the  partner¬ 


ship  taxable  year  with  respect  to  the 
estate  or  other  succession  in  interest 
close  on  the  date  of  such  sale  or  ex¬ 
change,  or  the  date  of  completion  of  the 
liquidation. 

(ii)  The  last  return  of  a  decedent 
partner  shall  include  only  his  share  of 
partnership  taxable  income  for  any  part¬ 
nership  taxable  year  or  years  ending 
within  or  with  the  last  taxable  year  for 
such  decedent  partner  (i,  e.,  the  year 
ending  with  the  date  of  his  death) .  The 
distributive  share  of  partnership  taxable 
income  for  a  partnership  taxable  year 
ending  after  the  decedent’s  last  taxable 
year  is  includible-  in  the  return  of  his 
estate  or  other  successor  in  interest.  If 
the  estate  or  other  successor  in  interest 
of  a  partner  continues  to  share  in  the 
profits  or  losses  of  the  partnership  busi¬ 
ness,  the  distributive  share  thereof  is 
includible  in  the  taxable  year  of  the 
estate  or  other  successor  in  interest 
within  or  with  which  the  taxable  year  of 
the  partnership  ends.  See  also  §  1.736-1 
(a)  (1)  (ii).  Where  the  estate  or  other 
successor  in  interest  receives  distribu¬ 
tions,  any  gain  or  loss  on  such  distribu¬ 
tions  is  includible  in  its  gross  income  for 
its  taxable  year  in  which  the  distribu- 
^on  is  made. 

(hi)  If  a  partner  (or  a  retiring  part¬ 
ner),  in  accordance  with  the  terms  of 
the  partnership  agreement,  designates  a 
person  to  succeed  to  his  interest  in  the 
partnership  after  his  death,  such  desig¬ 
nated  person  shall  be  regarded  as  a  suc¬ 
cessor  in  interest  of  the  deceased  for 
purposes  of  this  chapter.  Thus,  where 
a  partner  designates  his  widow  as  the 
successor  in  interest,  her  distributive 
share  of  income  for  the  taxable  year  of 
the  partnership  ending  within  or  with 
her  taxable  year  may  be  included  in  a 
joint  return  in  accordance  with  the  pro¬ 
visions  of  sections  2  and  6013  (a)  (2) 
and  (3). 

(iv)  If,  under  the  terms  of  an  agree¬ 
ment  existing  at  the  date  of  death  of  a 
partner,  a  sale  or  exchange  of  the  dece¬ 
dent  partner’s  interest  in  the  partnership 
occurs  upon  that  date,  then  the  taxable 
year  of  the  partnership  with  respect  to 
such  decedent  partner  shall  close  upon 
the  date  of  death.  See  section  706  (c) 
(2)  (A)  (i).  The  sale  or  exchange  of  a 
partnership  interest  does  not,  for  the 
purpose  of  this  rule,  include  any  transfer 
of  a  partnership  interest  which  occurs  at 
death  as  a  result  of  inheritance  or  any 
testamentary  disposition. 

(V)  To  the  extent  that  any  pa'rt  of  a 
distributive  share  of  partnership  income 
of  the  estate  or  other  successor  in  interest 
of  a  deceased  partner  is  attributable  to 
the  decedent  for  the  period  ending  with 
the  date  of  his  death,  such  part  of  the 
distributive  share  is  income  in  respect 
of  the  decedent  under  section  691.  See 
section  691  and  the  regulations  there¬ 
under. 

(Vi)  The  provisions  of  this  subpara¬ 
graph  may  be  illustrated  by  the  following 
examples : 

Example  (1).  B  has  a  taxable  year  ending 
December  31  and  is  a  member  of  partnership 
ABC,  the  taxable  year  of  which  ends  on  June 
30.  B  dies  on  October  31,  1955.  His  estate 
(which  as  a  new  taxpayer  may,  under  section 
441  and  the  regulations  thereunder,  adopt 
any  taxable  year)  adopts  a  taxable  year  end¬ 


ing  October  31.  The  return  of  the  decedent 
for  the  period  January  1  to  October  31,  1955, 
will  Include  only  his  distributive  share  of 
taxable  income  of  the  partnership  for  its 
taxable  year  ending  June  30,  1955.  The  dis¬ 
tributive  share  of  taxable  income  of  the  part¬ 
nership  for  its  taxable  year  ending  June  30, 
1956,  arising  from  the  Interest  of  the  dece¬ 
dent,  will  be  includible  in  the  return  of  the 
estate  for  its  taxable  year  ending  October  31, 
1956.  That  part  of  the  distributive  share 
attributable  to  the  decedent  for  the  period 
ending  with  the  date  of  his  death  (July  1 
through  October  31,  1955)  is  income  in  re¬ 
spect  of  a  decedent  under  section  691. 

Example  (2).  Assume  the  same  facts  as 
in  example  (1)  of  this  subdivision,  except 
that,  prior  to  B’s  death,  B  and  D  had  agreed 
that,  upon  B’s  death,  D  would  purchase  B’s 
interest  for  $10,000.  When  B  dies  on  Oc¬ 
tober  31,  1955,  the  partnership  taxable  year 
beginning  July  1,  1955,  closes  with  respect  to 
him.  Therefore,  the  return  for  B’s  last  tax¬ 
able  year  (January  1  to  October  31,  1955)  will 
include  his  distributive  share  of  taxable  in¬ 
come  of  the  partnership  for  its  taxable  year 
ending  June  30,  1955,  plus  his  distributive 
share  of  partnership  taxable  income  for  the 
period  July  1  to  October  31,  1955.  See  sub¬ 
division  (iv)  of  this  subparagraph. 

Example  (3).  H  is  a  member  of  a  partner¬ 
ship  having  a  taxable  year  ending  December 
31.  Both  H  and  his  wife  W  are  on  a  calendar 
year  and  file  joint  returns.  H  dies  on  March 
31,  1955.  Administration  of  the  estate  is 
completed  and  the  estate.  Including  the  part¬ 
nership  interest,  is  distributed  to  W  as 
legatee  on  November  30,  1955.  Such  dis¬ 
tribution  by  the  estate  is  not  a  sale  or  ex¬ 
change  of  H’s  partnership  Interest.  No  part 
of  the  taxable  income  of  the  partnership  for 
the  taxable  year  ending  December  31,  1955, 
which  is  allocable  to  H,  will  be  included  in 
H’s  taxable  income  for  his  last  taxable  year 
(January  1  through  March  31,  1955)  or  in  the 
taxable  income  of  H’s  estate  for  the  taxable 
year  April  1  through  November  30,  1955.  The 
distributive  share  of  partnership  taxable  in¬ 
come  for  the  full  calendar  year  that  is  al¬ 
locable  to  H  will  be  includible  in  the  taxable 
income  of  W  for  her  taxable  year  ending 
December  31,  1955,  and  she  may  file  a  joint 
return  under  sections  2  and  6013  (a)  (3). 
That  part  of  the  distributive  share  attrib¬ 
utable  to  the  decedent  for  the  period  ending 
with  the  date  of  his  death  (January  1 
through  March  31,  1955)  is  income  in  re¬ 
spect  of  a  decedent  under  section  691. 

Example  (4).  M  is  a  member  of  partner¬ 
ship  'JKM  which  operates  on  a  calendar  year. 
M  and  his  wife  S  file  joint  returns  for  calen¬ 
dar  years.  In  accordance  with  the  partner¬ 
ship  agreement,  M  designated  S  to  succeed 
to  his  interest  in  the  partnership  upon  his 
death.  M,  who  had  withdrawn  $10,000  from 
the  partnership  before  his  death,  dies  on 
October  20,  1955.  S’s  distributive  share  of 
income  for  the  taxable  year  1955  is  $15,000 
($10,000  of  which  represents  the  amount 
withdrawn  by  M).  S  shall  include  $15,000 
in  her  income,  even  though  M  received  $10,- 
000  of  this  amount  before  his  death.  S  may 
file  a  joint  return  with  M  for  the  year  1955 
under  sections  2  and  6013  (a).  That  part 
of  the  $15,000  distributive  share  attributable 
to  the  decedent  for  the  period  ending  with 
the  date  of  his  death  (January  1  through 
October  20,  1955)  is  income  in  respect  of  a 
decedent  under  section  691. 

(4)  Disposition  of  less  than  entire  in¬ 
terest.  If  a  partner  sells  or^exchanges 
a  part  of  his  interest  in  a  partnei-ship, 
or  if  the  interest  of  a  partner  is  reduced, 
the  partnership  taxable  year  shall  con¬ 
tinue  to  its  normal  end.  In  such  case, 
the  partner’s  distributive  share  of  items 
which  he  is  required  to  include  in  his  tax¬ 
able  income  under  the  provisions  of 
section  702  (a)  shall  be  determined  by 
taking  into  account  his  varying  interests 
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In  the  partnership  during  the  partner¬ 
ship  taxable  year  in  which  such  sale, 
exchange,  or  reduction  of  interest 
occurred. 

(5)  Transfer  of  interest  hy  gift.  The 
transfer  of  a  partnership  interest  by  gift 
does  not  close  the  partnership  taxable 
year  with  respect  to  the  donor.  How¬ 
ever,  the  income  up  to  the  date  of  gift 
attributable  to  the  donor’s  interest  shall 
be  allocated  to  him  under  section  704 
(e)  (2). 

§  1,707  Statutory  provisions;  trans¬ 
actions  between  partner  and  partnership. 

Sec.  707.  Transactions  between  partner  and 
partnership — (a)  Partner  not  acting  in  ca¬ 
pacity  as  partner.  If  a  partner  engages  In  a 
transaction  with  a  partnership  other  than  In 
his  capacity  as  a  member  of  such  partner¬ 
ship,  the  transaction  shall,  except  as  other¬ 
wise  provided  in  this  section,  be  considered 
as  occurring  between  the  partnership  and  one 
who  is  not  a  partner. 

(b)  Certain  sales  or  exchanges  of  property 
with  respect  to  controlled  partnerships — (1) 
Losses  disallowed.  No  deduction  shall  be  al¬ 
lowed  in  respect  of  losses  from  sales  or  ex¬ 
changes  of  property  (other  than  an  inter¬ 
est  in  the  partnership) ,  directly  or  indirectly, 
between — 

(A)  A  partnership  and  a  partner  owning, 
directly  or  indirectly  more  than  50  percent  of 
the  capital  interest,  or  the  profits  interest, 
in  such  partnership,  or 

(B)  Two  partnerships  in  which  the  same 
persons  own,  directly  or  indirectly,  more  than 
50  percent  of  the  capital  interests  or  profits 
interests. 

In  the  case  of  a  subsequent  sale  or  exchange 
by  a  transferee  described  in  this  paragraph, 
section .267  (d)  shall  be  applicable  as  if  the 
loss  were  disallowed  under  section  267  (a) 
(1). 

(2)  Gains  treated  as  ordinary  income.  In 
the  case  of  a  sale  or  exchange,  directly  or  in¬ 
directly,  of  property,  which  in  the  hands  of 
the  transferee,  is  property  other  than  a  cap¬ 
ital  asset  as  defined  in  section  1221 — 

(A)  Between  a  partnership  and  a  partner 
owning,  directly  or  Indirectly,  more  than  80 
percent  of  the  capital  Interest,  or  profits  in¬ 
terest,  in  such  partnership,  or 

(B)  Between  two  partnerships  In  which  the 
same  persons  own,  directly  or  indirectly,  more 
than  80  percent  of  the  capital  interests  or 
profits  interests, 

any  gain  recognized  shall  be  considered  as 
gain  from  the  sale  or  exchange  of  property 
other  than  a  capital  asset. 

(3)  Ownership  of  a  capital  or  profits  in¬ 
terest.  For  purposes  of  paragraphs  (1)  and 
(2)  of  this  subsection,  the  ownership  of  a 
capital  or  profits  interest  in  a  partnership 
shall  be  determined  in  accordance  with  the 
rules  for  constructive  ownership  of  stock 
provided  in  section  267  (c)  other  than  para¬ 
graph  (3)  of  such  section. 

(c)  Guaranteed  payments.  To  the  extent 
determined  without  regard  to  the  income 
of  the  partnership,  payments  to  a  partner 
for  services  or  the  use  of  capital  shall  be 
considered  as  made  to  one  who  is  not  a 
member  of  the  partnership,  but  only  for  the 
purposes  of  section  61  (a)  (relating  to  gross 
income)  and  section  162  (a)  (relating  to 
trade  or  business  expenses). 

§  1,707-1  Transactions  between  part¬ 
ner  and  partnership — (a)  Partner  not 
acting  in  capacity  as  partner.  A  part¬ 
ner  who  engages  in  a  transaction  with  a 
partnership  other  than  in  his  capacity  as 
a  partner  shall  be  treated  as  if  he  were 
not  a  member  of  the  partnership  with 
respect  to  such  transaction.  Such  trans¬ 
actions  include,  for  example,  loans  of 
money  or  property  by  the  partnership  to 
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the  partner  or  by  the  partner  to 
the  partnership,  the  sale  of  property  by 
the  partner  to  the  partnership,  the  pur¬ 
chase  of  property  by  the  partner  from 
the  partnership,  and  the  rendering  of 
services  by  the  partnership  to  the  partner 
or  by  the  partner  to  the  partnership. 
Where  a  partner  retains  the  ownership 
of  property  but  allows  the  partnership 
to  use  such  separately  owned  property 
for  partnership  purposes  (for  example, 
to  obtain  credit  or  to  secure  firm 
creditors  by  guaranty,  pledge,  or  other 
agreement)  the  transaction  is  treated 
as  one  between  a  partnership  and  a 
partner  not  acting  in  his  capacity  as  a 
partner.  However,  transfers  of  money 
or  property  by  a  partner  to  a  partnership 
as  contributions,  or  transfers  of  money 
or  property  by  a  partnership  to  a  partner 
as  distributions,  are  not  transactions  in¬ 
cluded  within  the  provisions  of  this  sec¬ 
tion.  In  all  cases,  the  substance  of  the 
transaction  will  govern  rather  than  its 
form.  See  §  1.731-1  (c)  (3). 

(b)  Certain  sales  or  exchanges  of 
property  with  respect  to  controlled  part¬ 
nerships — il)  Losses  disallowed,  (i)  No 
deduction  shall  be  allowed  for  a  loss  on 
a  sale  or  exchange  of  property  (other 
than  an  interest  in  the  partnership) ,  di¬ 
rectly  or  indirectly,  between  a  partner¬ 
ship  and  a  partner  who  owns,  directly  or 
indirectly,  more  than  50  percent  of  the 
capital  interest  or  profits  interest  in  such 
partnership.  A  loss  on  a  sale  or  exchange 
of  property,  directly  or  indirectly,  be¬ 
tween  two  partnerships  in  which  the 
same  persons  own,  directly  or  indirectly, 
more  than  50  percent  of  the  capital  in¬ 
terest  or  profits  interests  in  each  partner¬ 
ship  shall  not  be  allowed. 

(ii)  If  a  gain  is  realized  upon  the  sub¬ 
sequent  sale  or  exchange  by  a  transferee 
of  property  with  respect  to  which  a  loss 
was  disallowed  under  the  provisions  of 
subdivision  (i)  of  this  subparagraph,  sec¬ 
tion  267  (d)  (relating  to  amount  of  gain 
where  loss  previously  disallowed)  shall 
apply  as  though  the  loss  were  disallowed 
under  section  267  (a)  (1). 

(2)  Gains  treated  as  ordinary  income. 
Any  g?iin  recognized  upon  the  sale  or  ex¬ 
change,  directly  or  indirectly,  of  prop¬ 
erty  which,  in  the  hands  of  the  transferee 
immediately  after  the  transfer,  is  prop¬ 
erty  other  than  a  capital  asset,  as  defined 
in  section  1221,  shall  be  ordinary  income 
if  the  transaction  is  between  a  partner¬ 
ship  and  a  partner  who  owns,  directly  or 
indirectly,  more  than  80  percent  of  the 
capital  interest  or  profits  interest  in  the 
partnership.  This  rule  also  applies  where 
such  a  transaction  is  between  partner¬ 
ships  in  which  the  same  persons  own, 
directly  or  indirectly,  more  than  80  per¬ 
cent  of  the  capital  interests  or  profits 
interests  in  each  partnership.  The  term 
“property  other  than  a  capital  asset”  in¬ 
cludes  (but  is  not  limited  to)  trade  ac¬ 
counts  receivable,  inventory,  stock  in 
trade,  and  depreciable  or  real  property 
used  in  the  trade  or  business. 

(3)  Ownership  of  capital  or  profits  in¬ 
terest.  For  the  purpose  of  section  707 
(b)  and  this  paragraph,  the  ownership 
of  a  capital  interest  or  profits  interest  in 
a  partnership  shall  be  determined  in  ac¬ 
cordance  with  the  rules  for  constructive 
ownership  of  stock  provided  in  section 
267  (c)  (1),  (2),  (4),  and  (5).  Under 


these  rules,  ownership  of  a  capital  or 
profits  interest  in  a  partnership  may  in 
certain  circumstances  be  attributed  to  a 
person  who  is  not  a  partner  as  defined  in 
section  761  (b). 

(c)  Guaranteed  payments.  Payments 
made  by  a  partnership  to  a  partner  for 
services  or  for  the  use  of  capital  are  con¬ 
sidered  as  made  to  a  person  who  is  not 
a  partner,  to  the  extent  such  payments 
are  determined  without  regard  to  the 
income  of  the  partnership.  However,  a 
partner  must  include  such  payments  as 
ordinary  income  for  his  taxable  year 
within  or  with  which  ends  the  partner¬ 
ship  taxable  year  in  which  the  partner¬ 
ship  deducted  such  payments  as  paid  or 
accrued  under  its  method  of  accounting. 
See  section  706  (a)  and  §  1.706-1  (a). 
Guaranteed  payments  are  considered  as 
made  to  one  who  is  not  a  member  of  the 
partnership,  only  for  the  purposes  of  sec¬ 
tion  61  (a)  (relating  to  gross  income) 
and  section  162  (a)  (relating  to  trade 
or  business  expenses) .  They  do  not  con¬ 
stitute  an  interest  in  partnership  profits 
for  purposes  of  sections  706  (b)  (3),  707 
(b),  and  708  (b).  For  the  purposes  of 
other  provisions  of  the  internal  revenue 
laws,  guaranteed  payments  are  regarded 
as  a  partner’s  distributive  share  of  ordi¬ 
nary  income.  Thus,  a  partner  who  re¬ 
ceives  guaranteed  payments  for  a  period 
during  which  he  is  absent  from  work  be¬ 
cause  of  personal  injuries  or  sickness  is 
not  entitled  to  exclude  such  payments 
from  his  gross  income  under  section  105 

(d).  Similarly,  a  partner  who  receives 
guaranteed  payments  is  not  regarded  as 
an  employee  of  the  partnership  for  the 
purposes  of  withholding  of  tax  at  source, 
deferred  compensation  plans,  etc.  The 
provisions  of  this  paragraph  may  be  il¬ 
lustrated  by  the  following  examples: 

"Example  (I).  Under  the  ABC  partnership 
agreement,  partner  A  is  entitled  to  a  fixed 
annual  payment  of  $10,000  for  services,  with¬ 
out  regard  to  the  income  of  the  partnership. 
His  distributive  share  is  10  percent.  After 
deducting  the  guaranteed  payment,  the  part¬ 
nership  has  $50,000  ordinary  income.  A  must 
'  Include  $15,000  as  ordinary  income  for  his 
taxable  year  within  or  with  which  the  part¬ 
nership  taxable  year  ends  ($10,000  guaran¬ 
teed  payment  plus  $5,000  distributive  share). 

Example  (2).  Partner  C  in  the  CD  part¬ 
nership  is  to  receive  30  percent  of  partnership 
income  as  determined  before  taking  into  ac¬ 
count  any  guaranteed  payments,  but  not  less 
than  $10,000.  The  income  of  the  partnership 
is  $60,000,  and  C  is  entitled  to  $18,000  (30 
percent  of  $60,000)  as  his  distributive  share. 
No  part  of  this  amount  is  a  guaranteed  pay¬ 
ment.  However,  if  the  partnership  had  in¬ 
come  of  $20,000  instead  of  $60,000,  $6,000  (30 
percent  of  $20,000)  would  be  partner  C’s  dis¬ 
tributive  share,  and  the  remaining  $4,000 
payable  to  C  would  be  a  guaranteed  payment. 

Example  (3).  Partner  X  in  the  XY  part¬ 
nership  is  to  receive  a  payment  of  $10,000 
for  services,  plus  30  percent  of  the  taxable 
Income  or  loss  of  the  partnership.  After  de¬ 
ducting  the  payment  of  $10,000  to  partner  X, 
the  XY  partnership  has  a  loss  of  $9,000.  Of 
this  amount,  $2,700  (30  percent  of  the  loss)  is 
X’s  distributive  'share  of  partnership  loss 
and,  subject  to  section  704  (d) ,  is  to  be  taken 
into  account  by  him  in  his  return.  In  addi¬ 
tion,  he  must  report  as  ordinary  income  the 
guaranteed  payment  of  $10,000  made  to  him 
by  the  partnership. 

Example  (4).  Assume  the  same  facts  as 
in  example  (3)  of  this  paragraph  except  that. 
Instead  of  a  $9,000  loss,  the  partnership  has 
$30,000  in  capital  gains  and  no  other  items  of 
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Income  or  deduction  except  the  $10,000  paid 
X  as  a  guaranteed  pa3rment.  Since  the  items 
of  partnership  income  or  loss  must  be  segre¬ 
gated  under  section  702  (a),  the  partner¬ 
ship  has  a  $10,000  ordinary  loss  and  $30,000 
in  capital  gains.  X’s  30  percent  distributive 
shares  of  these  amounts  are  $3,000  ordinary 
loss  and  $9,000  capital  gain.  In  addition, 
X  has  received  a  $10,000  guaranteed  payment 
which  is  ordinary  income  to  him. 

§  1.708  Statutory  provisions;  contin- 
nation  of  partnership. 

Sec.  708.  Continuation  of  partnership — 
(a)  General  rule.  Por  purposes  of  this  sub¬ 
chapter,  an  existing  partnership  shall  be 
considered  as  continuing  if  it  is  not  termi¬ 
nated. 

(b)  Termination — (1)  General  rule.  For 
purposes  of  subsection  (a),  a  partnership 
shall  be  considered  as  terminated  only  if — 

(A)  No  part  of  any  business,  financial  op¬ 
eration,  or  venture  of  the  partnership  con¬ 
tinues  to  be  carried  on  by  any  of  its  partners 
in  a  partnership,  or 

(B)  Within  a  12-month  period  there  is  a 
sale  or  exchange  of  50  percent  or  more  of  the 
total  interest  in  partnership  capital  and 
profits. 

(2)  Special  rules — (A)  Merger  or  con¬ 
solidation.  In  the  case  of  the  merger  or 
consolidation  of  two  or  more  partnerships, 
the  resulting  partnership  shall,  for  purposes 
of  this  section,  be  considered  the  continua¬ 
tion  of  any  merging  or  consolidating  part¬ 
nership  whose  members  own  an  interest  of 
more  than  50  percent  in  the  capital  and 
profits  of  the  resulting  partnership, 

(B)  Division  of  a  partnership.  In  the  case 
of  a  division  of  a  partnership  into  two  or 
more  jfertnershlps,  the  resulting  partner¬ 
ships  (other  than  any  resulting  partnership 
the  members  of  which  had  an  interest  of 
50  percent  or  less  in  the  capital  and  profits 
of  the  prior  partnership)  shall,  for  purposes 
of  this  section,  be  considered  a  continuation 
of  the  prior  partnership. 

§  1.708-1  Continuation  of  partner- 
ship — (a)  General  rule.  For  purposes 
of  subchapter  K,  an  existing  partner¬ 
ship  shall  be  considered  as  continuing  if 
it  is  not  terminated. 

(b)  Termination — (1)  General  rule. 

(i)  A  partnership  shall  terminate  when 
the  operations  of  the  partnership  are 
discontinued  and  no  part  of  any  busi¬ 
ness,  financial  operation,  or  venture  of 
the  partnership  continues  to  be  carried 
on  by  any  of  its  partners  in  a  partner¬ 
ship,  For  example,  on  November  20, 
1956,  A  and  B,  each  of  whom  is  a  20- 
percent  partner  in  partnership  ABC, 
sell  their  interests  to  C,  who  is  a  60- 
percent  partner.  Since  the  business  is  no 
longer  carried  on  by  any  of  its  partners 
in  a  partnership,  the  ABC  partnership 
is  terminated  as  of  November  20,  1956. 
However,  where  partners  DEP  agree 
on  April  30,  1957,  to  dissolve  their  part¬ 
nership,  but  carry  on  the  business 
through  a  winding  up  period  ending 
September  30,  1957,  when  all  remaining 
assets,  consisting  only  of  cash,  are  dis¬ 
tributed  to  the  partners,  the  partnership 
does  not  terminate  because  of  cessation 
of  business  until  September  30,  1957, 

(a)  Upon  the  death  of  one  partner  in 
a  2-member  partnership,  the  partner¬ 
ship  shall  not  be  considered  as  termi¬ 
nated  if  the  estate  or  other  successor  in 
interest  of  the  deceased  partner  con¬ 
tinues  to  share  in  the  profits  or  losses  of 
the  partnership  business. 

(b)  For  the  continuation  of  a  partner¬ 
ship  where  payments  are  being  made 


under  section  736  (relating  tib  payments 
to  a  retiring  partner  or  a  deceased  part- 
ner’s»successor  in  interest) ,  see  §  1.736-1 
(a)  (6). 

(ii)  A  partnership  shall  terminate 
when  50  percent  or  more  of  the  total  in¬ 
terest  in  partnership  capital  and  profits 
is  sold  or  exchanged  within  a  period  of 
12  consecutive  months.  Such  sale  or  ex¬ 
change  includes  a  sale  or  exchange  to 
another  member  of  the  partnership. 
However,  a  disposition  of  a  partnership 
interest  by  gift  (including  assignment  to 
a  successor  in  interest),  bequest,  or  in¬ 
heritance,  or  the  liquidation  of  a  part¬ 
nership  interest,  is  not  a  sale  or  exchange 
for  purposes  of  this  subparagraph.  Fur¬ 
thermore,  the  contribution  of  property 
to  a  partnership  does  not  constitute  such 
a  sale  or  exchange.  See,  however, 

§  1.731-1  (c)  (3).  Fifty  percent  or  more 
of  the  total  interest  in  partnership  cap¬ 
ital  and  profits  means  50  percent  or  more 
of  the  total  interest  in  partnership  cap¬ 
ital  plus  50  percent  or  more  of  the  total 
interest  in  partnership  profits.  Thus,  the 
sale  of  a  30-percent  interest  in  partner¬ 
ship  capital  and  a  60-percent  interest  in 
partnership  profits  is  not  the  sale  or 
exchange  of  50  percent  or  more  of  the 
total  interest  in  partnership  capital  and 
profits.  If  one  or  more  partners  sell  or 
exchange  interests  aggregating  50  per¬ 
cent  or  more  of  the  total  interest  in  part¬ 
nership  capital  and  50  percent  or  more 
of  the  total  interest  in  partnership  profits 
within  a  period  of  ^  consecutive  months, 
such  sale  or  exchange  is  considered  as 
being  within  the  provisions  of*  this  sub- 
paragraph.  When  interests  are  sold  or 
exchanged  on  different  dates,  the  jjer- 
centages  to  be  added  are  determined 
as  of  the  date  of  each  sale.  For  example, 
with  respect  to  the  ABC  partnership,  the 
sale  by  A  on  May  12,  1956,  of  a  30-per¬ 
cent  interest  in  capital  and  profits  to  D, 
and  the  sale  by  B  on  March  27,  1957,  of 
a  30-percent  interest  in  capital  and  prof¬ 
its  to  E,  is  a  sale  of  a  50-percent  or  more 
interest.  Accordingly,  the  partnership  is 
terminated  as  of  March  27,  1957.  How¬ 
ever,  if,  on  March  27, 1957,  D  instead  of  B, 
sold  his  30-percent  interest  in  capital  and 
profits  to  E,  there  would  be  no  termina¬ 
tion  since  only  one  30 -percent  interest 
would  have  been  sold  or  exchanged  with¬ 
in  a  12 -month  period. 

(iii)  'For  purposes  of  subchapter  K,  a 
partnership  taxable  year  closes  with  re¬ 
spect  to  all  partners  on  the  date  on  which 
the  partnership  terminates.  See  sec¬ 
tion  706  (c)  (1)  and  §  1.706-1  (c)  (1). 
The  date  of  termination  is: 

(a)  For  purposes  of  section  708  (b) 
(1)  (A),  the  date  on  which  the  winding 
up  of  the  partnership  affairs  is  com¬ 
pleted. 

(b)  For  purposes  of  section  708  (b) 
(1)  (B) ,  the  date  of  the  sale  or  exchange 
of  a  partnership  interest  which,  of  itself 
or  together  with  sales  or  exchanges  in 
the  preceding  12  months,  transfers  an 
interest  of  50  percent  or  more  in  both 
I>artnership  capital  and  profits. 

(iv)  If  a  partnership  is  terminated  by 
a  sale  or  exchange  of  an  interest,  the^  fol¬ 
lowing  is  deemed  to  occur:  The  partner¬ 
ship  distributes  its  properties  to  the 
purchaser  and  the  other  remaining  part¬ 
ners  in  proportion  to  their  respective 


interests  in  the  partnership  properties; 
and,  immediately  thereafter,  the  pur¬ 
chaser  and  the  other  remaining  part¬ 
ners  contribute  the  properties  to  a  new 
partnership,  either  for  the  continuation 
of  the  business  or  for  its  dissolution  and 
winding  up.  In  the  latter  case,  the  new 
partnership  terminates  in  accordance 
with  subdivision  (i)  of  this  subpara¬ 
graph.  See  sections  731  and  732  and 
§§  1.731-1  and  1.732-1.  For  election  of 
basis  adjustments  by  the  purchaser  and 
other  remaining  partners,  see  sections 
732  (d)  and  743  (b)  and  §§  1.732-1  (d) 
and  1.743-1  (b). 

(2)  Special  rules — (i)  Merger  or  con¬ 
solidation.  If  two  or  more  partnerships 
merge  or  consolidated  into  one  partner¬ 
ship,  the  resulting  partnership  shall  be 
considered  a  continuation  of  the  merging 
or  consolidating  partnership  the  mem¬ 
bers  of  which  own  an  interest  of  more 
than  50  percent  in  the  capital  and  profits 
of  the  resulting  partnership.  If  the  re¬ 
sulting  partnership  can,  under  the  pre¬ 
ceding  sentence,  be  considered  a  con¬ 
tinuation  of  more  than  one  of  the  merg¬ 
ing  or  consolidating  partnerships,  it  shall, 
unless  the  Commissioner  permits  other¬ 
wise,  be  considered  the  continuation  of 
that  partnership  which  is  credited  with 
the  contribution  of  the  greatest  dollar 
value  of  assets  to  the  resulting  partner¬ 
ship.  Any  other  merging  or  consoli¬ 
dating  partnerships  shall  be  considered 
as  terminated.  If  the  members  of  none 
of  the  merging  or  consolidating  partner¬ 
ships  have  an  interest  of  more  than  50 
percent  in  the  capital  and  profits  of  the 
resulting  partnership,  all  of  the  merged 
or  consolidated  partnerships  are  ter¬ 
minated,  and  a  new  partnership  results. 
The  taxable  years  of  such  merging  or 
consolidating  partnerships  which  are 
considered  terminated  shall  be  closed  in 
accordance  with  the  provisions  of  sec¬ 
tion  706  (c) ,  and  such  partnerships  shall 
file  their  returns  for  a  taxable  year  end¬ 
ing  upon  the  date  of  termination,  i.  e., 
the  date  of  merger  or  consolidation.  The 
resulting  partnership  sh^l  file  a  return 
for  the  taxable  year  of  the  merging  or 
consolidating  partnership  that  is  con¬ 
sidered  as  continuing.  The  return  shall 
state  that  the  resulting  partnership  is  a 
continuation  of  such  merging  or  con¬ 
solidating  partnership  and  shall  include 
the  names  and  addresses  of  the  merged 
or  consolidated  partnerships.  The  re¬ 
spective  distributive  shares  of  the  part¬ 
ners  for  the  periods  prior  to  and  subse¬ 
quent  to  the  date  of  merger  or  consolida¬ 
tion  shall  be  shown  as  a  part  of  the 
return.  The  provisions  of  this  subdi¬ 
vision  may  be  illustrated  by  the  follow¬ 
ing  example : 

Example.  Partnership  AB,  In  whose  capi¬ 
tal  and  profits  A  and  B  each  own  a  50- 
percent  Interest,  'and  partnership  CD,  in 
whose  capital  and  profits  C  and  D  each  own 
a  50-percent  Interest,  merge  on  September 
30,  1955,  and  form  partnership  ABCD. 

Partners  A,  B,  C,  and  D  are  on  a  calendar 
year;  partnership  AB  is  also  on  a  calendar 
year;  and  partnership  CD  is  on  a  fiscal  year 
ending  June  30th.  After  the  merger,  the 
partners  have  capital  and  profits  interests  as 
follows:  A,  30  percent;  B,  30  percent;  C,  20 
percent;  and  D,  20  percent.  Since  A  and  B 
together  own  an  interest  of  more  than  50 
percent  in  the  capital  and  profits  of  part¬ 
nership  ABCD,  such  partnership  shall  be 
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considered  a  continuation  of  partnersliip  AB 
and  shall  continue  to  file  retiurns  on  a  calen* 
dar  year  basis.  Since  C  and  D  own  an  in¬ 
terest  of  less  than  50  percent  in  the  capital 
and  profits  of  partnership  ABCD,  the  taxable 
year  of  partnership  CD  closes  as  of  Septem¬ 
ber  30,  1955,  the  date  of  the  merger,  and 
CD  partnership  is  terminated  as  of  that  date. 
Partnership  ABCD  is  required  to  file  a  re¬ 
turn  for  the  taxable  year  January  1  to  De¬ 
cember  31,  1955,  indicating  thereon  that, 
until  September  30,  1955,  it  was  partnership 
AB.  Partnership  CD  is  required  to  file  a 
return  for  its“  final  taxable  year,  July  1 
through  September  30,  1955. 

(ii)  Division  of  a  partnership.  Upon 
the  division  of  a  partnership  into  two  or 
more  partnerships,  any  resulting  part¬ 
nership  or  partnerships  shall  be  con¬ 
sidered  a  continuation  of  the  prior 
partnership  if  its  members  had  an  in¬ 
terest  of  more  than  50  percent  in  the 
capital  and  profits  of  the  prior  partner- 
sfiip.  Any  other  resulting  partnership 
will  not  be  considered  a  continuation  of 
the  prior  partnership  but  will  be  con¬ 
sidered  a  new  partnership.  If  the  mem¬ 
bers  of  none  of  the  resulting  partnerships 
owned  an  interest  of  more  than  50  per¬ 
cent  in  the  capital  and  profits  of  the 
divided  partnership,  the  divided  partner¬ 
ship  is  terminate.d.  Where  members  of 
a  partnership  which  has  been  divided 
into  two  or  more  partnerships  do  not  be¬ 
come  members  of  a  resulting  partnership 
which  is  considered  a  continuation  of 
the  prior  partnership,  such  partner’s  in¬ 
terests  shall  be  considered  liquidated  as 
of  the  date  of  the  division.  The  resulting 
partnership  that  is  regarded  as  continu¬ 
ing  shall  file  a  return  for  the  taxable  year 
of  the  partnership  that  has  been  divided. 
The  return  shall  state  that  the  partner¬ 
ship  is  a  continuation  of  the  divided 
partnership  and  shall  set  forth  sepa¬ 
rately  the  respective  distributive  shares 
of  the  partners  for  the  periods  prior  to 
and  subsequent  to  the  date  of  division. 
The  provisions  of  this  subdivision  may  be 
illustrated  by  the  following  example; 

Example.  Partnership  ABCD  is  in  the  real 
estate  and  insurance  business.  A  owns  a 
40-percent  Interest,  and  B,  C,  and  D  each 
owns  a  20-percent  interest,  in  the  capital 
and  profits  of  the  partnership.  The  partner¬ 
ship  and  the  partners  report  their  income  on 
a  calendar  year.  They  agree  to  separate  the 
real  estate  and  insurance  business  as  of  No¬ 
vember  1, 1955,  and  to  form  two  partnerships; 
partnership  AB  to  take  over  the  real  estate 
business,  and  partnership  CD  to  take  over  the 
insurance  biisiness.  Since  members  of  re¬ 
sulting  partnership  AB  owned  more  than  a 
50-percent  Interest  in  the  capital  and  profits 
of  partnership  ABCD  (A,  40  percent,  and  B, 
20  percent),  partnership  AB  shall  be  consid¬ 
ered  a  continuation  of  partnership  ABCD. 
Partnership  AB  is  required  to  file  a  return 
for  the  taxable  year  January  1  to  December 
31,  1955,  indicating  thereon  that  tmtll  No¬ 
vember  1,  1955,  it  was  partnership  ABCD. 
In  forming  partnership  CD,  partners  C  and 
D  may  contribute  the  property  distributed 
to  them  in  liquidation  of  their  entire  inter¬ 
ests  in  divided  partnership  ABCD.  Partner¬ 
ship  CD  will  be  required  to  file  a  return  for 
the  taxable  year  it  adopts  piirsuant  to  section 
706  (b)  and  §  1.706-1  (b). 

CONTRIBUTIONS,  DISTRIBUTIONS,  AND 
TRANSFERS 

Contributions  to  a  Partnership 

S  1.721  Statutory  provisions;  non¬ 
recognition  of  gain  or  loss  on  contribu¬ 
tion^ 


Sec.  721.  ifonrecognition  of  gain  or  loss  on 
contribution.  No  gain  or  loss  shaU  be  recog¬ 
nized  to  a  partnership  or  to  any  of  its  part¬ 
ners  in  the  case  of  a  contribution  of  prop¬ 
erty  to  the  partnership  in  exchange  for  an 
interest  in  the  partnership. 

§  1.721-1  Nonrecognition  of  gain  or 
loss  on  contribution,  (a)  No  gain  or  loss 
shall  be  recognized  either  to  the  partner¬ 
ship  or  to  any  of  its  partners  upon  a 
contribution  of  property,  including  in¬ 
stallment  obligations,  to  the  partnership 
in  exchange  for  a  partnership  interest. 
This  rule  applies -whether  the  contribu¬ 
tion  is  made  to  a  partnership  in  the 
process  of  formation  or  to  a  partnership 
which  is  already  formed  and  operating. 
Section  721  shall  not  apply  to  a  trans¬ 
action  between  a  partnership  and  a  part¬ 
ner  not  acting  in  his  capacity  as  a 
partner  since  such  a  transaction  is  gov¬ 
erned  by  section  707.  Rather  than  con¬ 
tributing  property  to  a  partnership,  a 
partner  may  sell  property  to  the  partner¬ 
ship  or  may  retain  the  ownership  of 
property  and  allow  the  partnership  to 
use  it.  In  all  cases,  the  substance  of  the 
transaction  will  govern,  rather  than  its 
form.  See  §1.731-1  (c)  (3).  Thus,  if 
the  transfer  of  property  by  the  partner 
to  the  partnership  results  in  the  receipt 
by  the  partner  of  money  or  other  consid¬ 
eration,  including  a  promissory  obliga¬ 
tion  fixed  in  amount  and  time  for 
payment,  the  transaction  will  be  treated 
as  a  sale  or  exchange  under  section  707 
rather  than  as  a  contribution  under 
section  721.  For  the  rules  governing  the 
treatment  of  liabilities  to  which  contrib¬ 
uted  property  is  subject,  see  section  752 
and  §  1.752-1. 

(b)  (1)  Normally,  under  local  law, 
each  partner  is  entitled  to  be  repaid  his 
contributions  of  money  or  other  prop¬ 
erty  to  the  partnership  (at  the  value 
placed  upon  such  property  by  the  part¬ 
nership  at  the  time  of  the  contribution) 
whether  made  at  the  formation  of  the 
partnership  or  subsequent  thereto.  To 
the  extent  that  any  of  the  partners  gives 
up  any  part  of  his  right  to  be  repaid  his 
contributions  (as  distinguished  from  a 
share  in  partnership  profits)  in  favor  of 
another  partner  as  compensation  for 
services  (or  in  satisfaction  of  an  obliga¬ 
tion),  section  721  does  not  apply.  The 
value  of  an  interest  in  such  partnership 
capital  so  transferred  to  a  partner  as 
compensation  for  ..services  constitutes  in¬ 
come  to  the  partner  under  section  61. 
The  amount  of  such  income  is  the  fair 
market  value  of  the  interest  in  capital 
so  transferred,  either  at  the  time  the 
transfer  is  made  for  past  services,  or  at 
the  time  the  services  have  been  rendered 
where  the  transfer  is  conditioned  on  the 
completion  of  the  transferee’s  future 
services.  The  time  when  such  income  is 
realized  depends  on  all  the  facts  and  cir¬ 
cumstances,  including  any  substantial 
restrictions  or  conditions  on  the  compen¬ 
sated  partner’s  right  to  withdraw  or 
otherwise  dispose  of  such  interest.  To 
the  extent  that  an  interest  in  capital 
representing  compensation  for  services 
rendered  by  the  decedent  prior  to  his 
death  is  transferred  after  his  death  to 
the  decedent’s  successor  in  interest,  the 
fair  market  value  of  such  interest  is  in¬ 
come  in  respect  of  a  decedent  under 
section  691. 


(2)  To  the  extent  that  the  value  of 
such  interest  is:  (i)  compensation  for 
services  rendered  to  the  partnership,  it  is 
a  guaranteed  payment  for  services  under 
section  707  (c) ;  (ii)  compensation  for 
services  rendered  to  a  partner,  it  is  not 
deductible  by  the  partnership,  but  is  de¬ 
ductible  only  by  such  partner  to  the 
extent  allowable  under  this  chapter. 

§  1.722  Statutory  provisions;  basis  of 
contributing  partner’s  interest. 

Sec.  722.  Basis  of  contributing  partner’s 
interest.  The  basis  ol  an  interest  In  a  part¬ 
nership  acquired  by  a  contribution  of  prop¬ 
erty,  including  money,  to  the  partnership 
shall  be  the  amount  of  such  money  and  the 
adjusted  basis  of  such  proF>erty  to  the  con¬ 
tributing  partner  at  the  time  of  the  con¬ 
tribution. 

§  1.722-1  Basis  of  contributing  part¬ 
ner’s  interest.  The  basis  to  a  partner 
of  a  partnership  interest  acquired  by  a 
contribution  of  property,  including 
money,  to  the  partnership  shall  be  the 
amount  of  money  contributed  plus  the 
adjusted  basis  at  the  time  of  contribu¬ 
tion  of  any  property  contributed.  If  the 
acquisition  of  an  interest  in  partnership 
capital  results  in  taxable  income  to  a 
partner,  such  income  shall  constitute  an 
addition  to  the  basis  of  the  partner’s 
interest.  See  §  1.721-1  (b).  If  the  con¬ 
tributed  property  is  subject  to  indebted¬ 
ness  or  if  liabilities  of  the  partner  are 
assumed  by  the  partnership,  the  basis 
of  the  contributing  partner’s  interest 
shall  be  reduced  by  the  portion  of  the 
indebtedness  assumed  by  the  other  part¬ 
ners,  since  the  partnership’s  assumption 
of  his  indebtedness  is  treated  as  a  dis¬ 
tribution  of  money  to  the  partner.  Con¬ 
versely,  the  assumption  by  the  other 
partners  of  a  portion  of  the  contributor’s 
indebtedness  is  treated  as  a  contribution 
of  money  by  ttiem.  See  section  752  and 
§  1.752-1.  The  provisions  of  this  section 
may  be  illustrated  by  the  following  ex¬ 
amples: 

Example  (1).  A  acquired  a  20-percent  in¬ 
terest  in  a  partnership  by  contributing  prop¬ 
erty.  At  the  time  of  A’s  contribution,  the 
property  had  a  fair  market  value  of  $10,000, 
an  adjusted  basis  to  A  of  $4,000,  and  was 
subject  to  a  mortgage  of  $2,000.  Payment  of 
the  mortgage  was  assumed  by  the  partner¬ 
ship.  The  basis  of  A’s  interest  in  the  part¬ 
nership  is  $2,400,  computed  as  follows: 


Adjusted  basis  to  A  of  property  con¬ 
tributed  _ $4,  000 

Less  portion  of  mortgage  assumed  by 
other  partners  which  must  be 
treated  as  a  distribution  (80  per¬ 
cent  of  $2,000) _  1,  600 


Basis  of  A’s  Interest _ _  2, 400 


Example  (2).  If,  in  example  (1)  of  this 
section,  the  property  contributed  by  A  was 
subject  to  a  mortgage  of  $6,000,  the  basis  of 
A’s  interest  would  be  zero,  computed  as  fol¬ 
lows: 


Adjusted  basis  to  A  of  property  con¬ 
tributed  _ $4,  000 

Less  portion  of  mortgage  assumed  by 
other  partners  which  must  be 
treated  as  a  distribution  (80  per¬ 
cent  of  $6,000) _  4,800 


(800) 

Since  A’s  basis  cannot  be  less  than  zero,  the 
$800  In  excess  of  basis,  which  is  considered 
as  a  distribution  of  money  under  section 
752  (b),  is  treated  as  capital  gain  from  the 
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sale  or  exchange  or  a  partnership  interest. 
See  section  731  (a). 

§  1.723  Statutory  provisions;  basis  of 
property  contributed  to  partnership. 

Sec.  723.  Basis  of  property  contributed  to 
partnership.  The  basis  of  property  contrib¬ 
uted  to  a  partnership  by  a  partner  shall  be 
the  adjusted  basis  of  such  property  to  the 
contributing  partner  at  the  time  of  the 
contribution. 

§  1.723-1  Basis  of  property  contributed 
to  partnership.  The  basis  to  the  part¬ 
nership  of  property  contributed  to  it  by 
a  partner  is  the  adjusted  basis  of  such 
property  to  the  contributing  partner  at 
the  time  of  the  contribution.  Since  such 
property  has  the  same  basis  in  the  hands 
of  the  partnership  as  it  had  in  the  hands 
of  the  contributing  partner,  the  holding 
period  of  such  property  for  the  partner¬ 
ship  includes  the  period  during  which 
it  was  held  by  ttie  partner.  See  section 
1223  (2).  For  elective  adjustments  to 
the  basis  of  partnership  property  arising 
from  distributions  or  transfers  of  part¬ 
nership  interests,  see  sections  732  (d), 
734  (b),  and  743  (b). 

Distributions  by  a  Partnership  * 

§  1.731  Statutory  provisions;  extent 
of  recognition  of  gain  or  loss  on  dis~ 
tribution. 

Sec.  731.  Extent  of  recognition  of  gain 
or  loss  on  distribution — (a)  Partners.  In 
the  case  of  a  distribution  by  a  partnership 
to  a  partner — 

(1)  Gain  shall  net  be  recognized  to  such 
partner,  except  to  the  extent  that  any  money 
distributed  exceeds  the  adjusted  basis  of 
such  partner’s  interest  in  the  partnership 
immediately  befoie  the  distribution,  and 

(2)  Loss  shall  not  be  recognized  to  such 
partner,  except  that  upon  a  distribution  in 
liquidation  of  a  partner’s  interest  in  a  part¬ 
nership  where  no  property  other  than  that 
described  in  subparagraph  (A)  or  (B)  is 
distributed  to  such  partner,  loss  shall  be 
recognized  to  the  extent  of  the  excess  of  the 
adjusted  basis  of  such  partner’s  interest  in 
the  partnership  over  the  sum  of — 

(A)  Any  money  distributed,  and 

(B)  ’The  basis  to  the  distributee,  as  de¬ 
termined  under  section  732,  of  any  unrealized 
receivables  (as  defined  in  section  751  (c) ) 
and  inventory  (as  defined  in  section  751  (d) 
(2)). 

Any  gain  or  loss  recognized  under  this  sub¬ 
section  shall  be  considered  as  gain  or  loss 
from  the  sale  or  exchange  of  the  partner¬ 
ship  interest  of  the  distributee  partner. 

(b)  Partnerships.  No  gain  or  loss  shall 
be  recognized  to  a  partnership  on  a  distri¬ 
bution  to  a  partner  of  property,  including 
money. 

(c)  Exceptions.  This  section  shall  not  ap¬ 
ply  to  the  extent  otherwise  provided  by  sec¬ 
tion  736  (relating  to  payments  to  a  retiring 
partner  or  a  deceased  partner’s  successor  in 
interest)  and  section  751  (relating  to  un¬ 
realized  receivables  and  Inventory  items). 

§  1.731-1  Extent  of  recognition  of 
gain  or  loss  on  distribution — (a)  Recog¬ 
nition  of  gain  or  loss  to  partner — (1) 
Recognition  of  gain,  (i)  Where  money 
is  distributed  by  a  partnership  to  a  part¬ 
ner,  no  gain  shall  be  recognized  to  the 
partner  except  to  the  extent  that  the 
amount  of  money  distributed  exceeds 
the  adjusted  basis  of  the  partner’s  in¬ 
terest  in  the  partnership  immediately 
before  the  distribution.  This  rule  is  ap¬ 
plicable  both  to  current  distributions 
(i.  e.,  distributions  other  than  in  liquida¬ 


tion  of  an  entire  interest)  and  to  distri¬ 
butions  in  liquidation  of  a  partner’s  en¬ 
tire  interest  in  a  partnership.  Thus,  if 
a  partner  with  a  basis  for  his  interest  of 
$10,000  receives  a  distribution  of  cash 
of  $8,000  and  property  with  a  fair  mar¬ 
ket  value  of  $3,000,  no  gain  is  recognized 
td  him.  If  $11,000  cash  were  distributed, 
gain  would  be  recognized  to  the  extent 
of  $1,000.  No  gain  shall  be  recognized 
to  a  distributee  partner  with  respect  to  a 
distribution  of  property  (other  than 
money)  until  he  sells  or  otherwise  dis¬ 
poses  of  such  property,  except  to  the  ex¬ 
tent  otherwise  provided  by  section  736 
(relating  to  payments  to  a  retiring  part¬ 
ner  or  a  deceased  partner’s  successor  in 
interest)  and  section  751  (relating  to  un¬ 
realized  receivables  and  inventory 
items).  See  section  731  (c)  and  para¬ 
graph  (c)  of  this  section. 

(ii)  For  the  purposes  of  sections  731 
and  705,  advances  or  drawings  of  money 
or  property  against  a  partner’s  distribu¬ 
tive  share  of  income  shall  be  treated  as 
current  distributions  made  on  the  last 
day  of  the  partnership  taxable  year  with 
respect  to  such  partner. 

(2)  Recognition  of  loss.  Loss  is  rec¬ 
ognized  to  a  partner  only  upon  liquida¬ 
tion  of  his  entire  interest  in  the  partner¬ 
ship,  and  only  if  the  property  distributed 
to  him  consists  solely  of  money,  unreal¬ 
ized  receivables  (as  defined  in  section 
751  (c) ) ,  and  inventory  items  (as  defined 
in  section  751  (d)  (2)).  The  term 
“liquidation  of  a  partner’s  interest’’,  as 
defined  in  section  761  (d),  is  the  termi¬ 
nation  of  the  partner’s  entire  interest 
in  the  partnership  by  means  of  a  distri¬ 
bution  or  a  series  of  distributions.  Loss 
is  recognized  to  the  distributee  partner  in 
such  cases  to  the  extent  of  the  excess  of 
the  adjusted  basis  of  such  partner’s  in¬ 
terest  in  the  partnership  at  the  time  of 
the  distribution  over  the  sum  of — 

(i)  Any  money  distributed  to  him,  and 

(ii)  The  basis  to  the  distributee,  as  de¬ 
termined  under  section  732,  of  any  un¬ 
realized  receivables  and  inventory  items 
that  are  distributed  to  him. 

If  the  partner  whose  interest  is  liqui¬ 
dated  receives  any  property  other  than 
money,  unrealized  receivables,  or  inven¬ 
tory  items,  then  no  loss  will  be  recog¬ 
nized.  Application  of  the  provisions  of 
this  subparagraph  may  be  illustrated  by 
the  following  examples: 

Example  (1).  Partner  A  has  a  partnership 
Interest  in  partnership  ABC  with  an  adjusted 
basis  to  him  of  $10,000.  He  retires  from  the 
partnership  and  receives,  as  a  distribution  in 
liquidation  of  his  entire  interest,  his  share  of 
partnership  property.  This  share  is  $5,000 
cash  and  inventory  with  a  basis  to  him  (un¬ 
der  section  732)  of  $3,000,  Partner  A  realizes 
a  capital  loss  of  $2,000,  which  is  recognized 
under  section  731  (a)  (2). 

Example  (2).  Partner  B  has  a  partnership 
interest  in  partnership  BCD  with  an  ad¬ 
justed  basis  to  him  of  $10,000.  He  retires 
from  the  partnership  and  receives,  as  a  dis¬ 
tribution  in  liquidation  of  his  entire  interest, 
his  share  of  partnership  property.  This 
share  is  $4,000  cash,  real  property  (used  in 
the  trade  or  business)  with  an  adjusted  basis 
to  the  partnership  of  $2,000,  and  unrealized 
receivables  having  a  basis  to  him  (under  sec¬ 
tion  732)  of  $3,000.  No  loss  will  be  recog¬ 
nized  to  B  on  the  transaction  because  he 
received  property  other  than  money,  unreal¬ 
ized  receivables,  and  inventory  items.  As 


determined  under  section  732,  the  basis  €o  B 
for  the  real  property  received  is  $3,000, 

(3)  Character  of  gain  or  loss.  Gain 
or  loss  recognized  under  section  731  (a) 
on  a  distribution  is  considered  gain  or 
loss  from  the  sale  or  exchange  of  the 
partnership  interest  of  the  distributee 
partner,  that  is,  capital  gain  or  loss. 

(b)  Gain  or  loss  recognized  by  part¬ 
nership.  A  distribution  of  property  (in¬ 
cluding  money)  by  a  partnership  to  a 
partner  does  not  result  in  recognized 
gain  or  loss  to  the  partnership  under 
section  731.  However,  recognized  gain 
or  loss  may  result  to  the  partnership 
from  certain  distributions  which,  under 
section  751  (b),  must  be  treated  as  a 
sale  or  exchange  of  property  between 
the  distributee  partner  and  the  partner¬ 
ship, 

(c)  Exceptions.  (1)  Section  731  does 
not  apply  to  the  extent  otherwise  pro¬ 
vided  by — 

(1)  Section  736  (relating  to  payments 
to  a  retiring  partner  or  to  a  deceased 
partner’s  successor  in  interest),  and 

(ii)  Section  751  (relating  to  un¬ 
realized  receivables  and  inventory 
items). 

For  example,  payments  under  section 
736  (a),  which  are  considered  as  a  dis¬ 
tributive  share  or  guaranteed  payment, 
are  taxable  as  such  under  that  section. 

(2)  The  receipt  by  a  partner  from  the 
partnership  of  money  or  property  under 
an  obligation  to  repay  the  amount  of 
such  money  or  to  return  such  property 
does  not  constitute  a  distribution  sub¬ 
ject  to  section  731  but  is  a  loan  govern^ 
by  section  707  (a).  To  the  extent  that 
such  an  obligation  is  canceled,  the 
obligor  partner  will  be  considered  to 
have  received  a  distribution  of  money  or 
property  at  the  time  of  cancellation. 

(3)  If  there  is  a  contribution  of  prop¬ 
erty  to  a  partnership  and  within  a  short 
period : 

(1)  Before  or  after  such  contribution 
other  property  is  distributed  to  the  con¬ 
tributing  partner  and  the  contributed 
property  is  retained  by  the  partnership, 
or 

(ii)  After  such  contribution  the  con¬ 
tributed  property  is  distributed  to  an¬ 
other  partner, 

such  distribution  may  not  fall  within 
the  scope  of  section  731.  Section  731 
does  not  apply  to  a  distribution  of  prop¬ 
erty,  if,  in  fact,  the  distribution  was 
made  in  order  to  effect  an  exchange  of 
property  between  two  or  more  of  the 
partners  or  between  the  partnership  and 
a  partner.  Such  a  transaction  shall  be 
treated  as  an  exchange  of  property. 

§  1.732  Statutory  provisions;  basis  of 
distributed  property  other  than  money. 

Sec.  732.  Basis  of  distributed  property  other 
than  money — (a)  Distributions  other  than 
in  liquidation  of  a  partner’s  interest — (1) 
General  rule.  ’The  basis  of  property  (other 
than  money)  distributed  by  a  partnership 
to  a  partner  other  than  in  liquidation  of  the 
partner’s  interest  shall,  except  as  provided 
in  paragraph  (2) ,  be  its  adjusted  basis  to  the 
partnership  immediately  before  such  dis¬ 
tribution. 

(2)  Limitation.  The  basis  to  the  distrib¬ 
utee  partner  of  property  to  which  paragraph 
(1)  is  applicable  shall  not  exceed  the  ad¬ 
justed  basis  of  such  partner’s  Interest  in  the 
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partnership  veduced  by  any  money  distrib¬ 
uted  In  the  same  transaction. 

(b)  Distribution  in  liquidation.  The 
basis  of  property  (other  than  money)  dis¬ 
tributed  by  a  partnership  to  a  partner  in 
liquidation  of  the  partner’s  Interest  shall  be 
an  amount  equal  to  the  adjusted  basis  of 
such  partner’s  Interest  in  the  p>artnershlp 
reduced  by  any  money  distributed  In  the 
same  transaction. 

(c)  Allocation  of  basis.  The  basis  of  dis¬ 
tributed  properties  to  which  subsection  (a) 
(2)  or  subsection  (b)  Is  applicable  shall  be 
allocated — 

(1)  First  to  any  unrealized  receivables  (as 
defined  in  section  751  (c) )  and  inventory 
items  (as  defined  in  section  751  (d)  (2))  in 
an  amount  equal  to  the  adjiisted  basis  of 
each  such  property  to  the  partnership  (or  if 
the  basis  to  be  allocated  is  less  than  the  sum 
of  the  adjusted  bases  of  such  properties  to 
the  partnership,  in  proportion  to  such  bases) , 
and 

(2)  To  the  extent  of  any  remaining  basis, 
to  any  other  distributed  properties  in  pro¬ 
portion  to  their  adjusted  bases  to  the 
partnership. 

(d)  Special  partnership  basis  to  trans¬ 
feree.  For  purposes  of  subsections  (a),  (b), 
and  (c) ,  a  partner  who  acquired  all  or  a  part 
of  his  interest  by  a  transfer  with  respect  to 
which  the  election  provided  in  section  754  is 
not  in  effect,  and  to  whom  a  distribution  of 
property  (other  than  money)  is  made  with 
resp>ect  to  the  transferred  Interest  within  2 
years  after  such  transfer,  may  elect,  under 
regulations  prescribed  by  the  Secretary  or  his 
delegate,  to  treat  as  the  adjusted  partnership 
basis  of  such  property  the  adjusted  basis 
such  property  would  have  if  the  adjustment 
provided  in  section  743  (b)  were  in  effect 
with  respect  to  the  partnership  property. 
’The  Secretary  or  his  delegate  may  by  regula¬ 
tions  require  the  application  of  this  sub¬ 
section,  in  the  case  of  a  distribution  to  a 
transferee  partner,  whether  or  not  made 
within  2  years  after  the  transfer,  if  at  the 
time  of  the  transfer  the  fair  market  value  of 
the  partnership  property  (other  than  money) 
exceeded  110  percent  of  its  adjusted  basis  to 
the  partnership. 

(e)  Exception.  This  section  shall  not  ap¬ 
ply  to  the  extent  that  a  distribution  is  treated 
as  a  sale  or  exchange  of  property  under  sec¬ 
tion  751  (b)  (relating  to  unrealized  receiv¬ 
ables  and  inventory  items). 

§  1.732-1  Basis  of  distributed  prop¬ 
erty  other  than  money — (a)  Distribu¬ 
tions  other  than  in  liquidation  of  a  part¬ 
ner’s  interest.  The  basis  of  property 
(other  than  money)  received  by  a  part¬ 
ner  in  a  distribution  from  a  partnership, 
other  than  in  liquidation  of  his  entire 
interest,  shall  be  its  adjusted  basis  to  the 
partnership  immediately  before  such  dis¬ 
tribution.  However,  the  basis  of  the 
property  to  the  partner  shall  not  exceed 
the  adjusted  basis  of  the  partner’s  in¬ 
terest  in  the  partnership,  reduced  by  the 
amount  of  any  money  distributed  to  him 
in  the  same  transaction.  The  provisions 
of  this  paragraph  may  be  illustrated  by 
the  following  examples: 

Example  (1).  Partner  A,  with  an  ad¬ 
justed  basis  of  $15,000  for  his  partnership 
interest,  receives  in  a  current  distribution 
property  having  an  adjusted  basis  of  $10,000 
to  the  partnership  immediately  before  dis¬ 
tribution,  and  $2,000  cash.  The  basis  of  the 
property  in  A’s  hands  will  be  $10,000. 
Under  sections  733  and  705,  the  basis  of 
A’s  partnership  interest  will  be  reduced  by 
the  distribution  to  $3,000  ($15,000,  less  $2,000 
cash,  less  $10,000,  the  basis  of  the  distributed 
property  to  A). 

Example  (2).  Partner  R  has  an  adjusted 
basis  of  $10,000  for  his  partnership  interest. 
He  receives  a  current  distribution  of  $4,000 


cash  and  property  with  an  adjusted  basis  to 
the  partnership  of  $8,000.  The  basis  of  the 
distributed  property  to  partner  R  is  limited 
to  $6,000  ($10,000,  the  adjusted  basis  of  his 
interest,  reduced  by  $4,000,  the  cash  dis¬ 
tributed)  . 

(b)  Distribution  in  liquidation.  Where 
a  partnership  distributes  property  (other 
than  money)  in  liquidation  of  a  part¬ 
ner’s  entire  interest  in  the  partnership, 
the  basis  of  such  property  to  the  part¬ 
ner  shall  be  an  amount  equal  to  the 
adjusted  basis  of  his  interest  in  the 
partnership  reduced  by  the  amount  of 
any  money  distributed  to  him  in  the 
same  transaction.  Application  of  this 
rule  may  be  illustrated  by  the  following 
example: 

Example.  Partner  B,  with  a  partnership 
Interest  having  an  adjusted  basis  to  him 
of  $12,0(X),  retires  from  the  partnership  and 
receives  cash  of  $2,000,  and  real  property 
with  an  adjusted  basis  to  the  partnership 
of  $6,000  and  a  fair  market  value  of  $14,000. 
The  basis  of  the  real  property  to  B  is 
$10,000  (B’s  basis  for  his  partnership  interest, 
$12,000,  reduced  by  $2,000,  the  cash  dis¬ 
tributed). 

(c)  Allocation  of  basis  among  prop¬ 
erties  distributed  to  a  partner.  (1)  Un¬ 
der  section  732  (a)  (2)  or  (b),  the  basis 
to  be  allocated  to  properties  distributed 
to  a  partner  shall  be  allocated  first  to 
any  unrealized  receivables  (as  defined  in 
section  751  (c) )  and  inventory  items  (as 
defined  in  section  751  (d)  (2))  included 
in  the  distribution.  However,  such  re¬ 
ceivables  or  inventory  items  may  not  take 
a  higher  basis  in  the  hands  of  the  pai  t- 
ner  than  their  common  adjusted  basis 
to  the  partnership  immediately  before 
the  distribution,  unless  such  distribution 
is  treated  as  a  sale  or  exchange  under 
section  751  (b),  or  unless  the  distributee 
partner  has  a  special  basis  adjustment 
for  the  distributed  property  under  sec¬ 
tions  732  (d)  or  743  (b).  Any  basis 
not  allocated  to  unrealized  receivable  or 
inventory  items  shall  be  allocated  to  any 
other  properties  distributed  to  the  part¬ 
ner  in  the  same  transaction,  in  propor¬ 
tion  to  the  bases  of  such  other  proper¬ 
ties  in  the  hands  of  the  partnership  be¬ 
fore  distribution.  'The  provisions  of  this 
subparagraph  may  be  illustrated  by  the 
following  example: 

Example.  Partner  A,  whose  partnership 
Interest  in  partnership  ABC  has  an  adjusted 
basis  of  $15,000,  receives  as  a  distribution 
In  liquidation  of  his  entire  interest  inven¬ 
tory  items  having  a  basis  to  the  partnership 
of  $6,000.  In  addition,  he  receives  cash 
of  $5,0(X),  and  two  parcels  of  real  property 
with  adjusted  bases  to  the  partnership  of 
$6,0<X)  and  $2,000,  respectively.  Basis  in 
the  amount  of  $10,000  ($15,000  basis,  less 
$5,000  cash  received)  is  allocated  $6,000  to 
Inventory  items,  and  $3,0(X)  (6,(X)0/8,000  x 
$4,000)  and  $1,000  (  2,000/8,000  x  $4,000) ,  re¬ 
spectively,  to  the  two  parcels  of  real  prop¬ 
erty. 

(2)  If  the  adjusted  basis  to  the  part¬ 
nership  of  the  unrealized  receivables  and 
inventory  items  distributed  to  a  partner 
is  greater  than  the  partner’s  adjusted 
basis  of  his  interest  (reduced  by  the 
amoxmt  of  money  distributed  to  him  in 
the  same  transaction) ,  the  amount  of  the 
basis  to  be  allocated  to  such  unrealized 
receivables  and  inventory  items  shall  be 
allocated  in  proportion  to  the  adjusted 
bases  of  such  properties  in  the  hands  of 


the  partnership.  If  the  basis  of  the  part¬ 
ner’s  interest  to  be  allocated  upon  a  dis¬ 
tribution  in  liquidation  of  hfs  entire 
interest  is  in  excess  of  the  adjusted  basis 
to  the  partnership  of  the  unrealized  re¬ 
ceivables  and  inventory  items  distrib¬ 
uted,  and  if  there  is  no  other  property 
distributed  to  which  such  excess  can  be 
allocated,  the  distributee  partner  sus¬ 
tains  a  capital  loss  imder  section  731 
(a)  (2)  to  the  extent  of  the  imallocated 
basis  of  his  partnership  interest.  The 
provisions  of  this  subparagraph  may  be 
illustrated  by  the  following  examples: 

Example  {!).  Partner  C,  whose  Interest 
In  p>artnershlp  ABC  has  an  adjusted  basis  to 
him  of  $9,000,  receives  as  a  distribution  in 
liquidation  cash  of  $6,000,  inventory  items 
having  an  adjusted  basis  to  the  partnership 
of  $6,000,  and  real  property  having  a  basis  to 
the  partnership  of  $4,000.-  The  cash  pa3mient 
reduces  C’s  basis  to  $3,000,  which  is  allocated 
entirely  to  inventory  items.  The  real  prop¬ 
erty  has  a  zero  basis  in  C’s  hands.  ’The  part¬ 
nership  bases  not  carried  over  to  C  for  the 
distributed  properties  are  lost  unless  an  elec¬ 
tion  under  section  754  is  in  effect  requiring 
the  partnership  to  adjust  the  bases  of  re¬ 
maining  partnership  properties  under  section 
734  (b). 

Example  (2).  Partner  B,  whose  Interest 
in  partnership  ABC  has  an  adjusted  basis 
to  him  of  $9,000,  receives  as  a  distribution 
in  liquidation  cash  of  $1,(X)0  and  inventory 
items  having  a  basis  to  the  partnership  of 
$6,000.  The  cash  payment  reduces  B’s  basis 
to  $8,000,  which  can  be  allocated  only  to  the 
extent  of  $6,000  to  the  inventory  items.  ’The 
remaining  $2,000  basis,  not  allocable  to  dis¬ 
tributed  property,  constitutes  a  capital  loss 
in  that  amount  to  partner  B  vmder  section 
731  (a)  (2).  If  the  election  under  section 
754  is  in  effect,  see  section  734  (b)  for  ad¬ 
justment  of  the  basis  of  iindistributed  part¬ 
nership  property. 

(d)  Special  partnership  basis  to  trans¬ 
feree  under  section  732  (d).  (1)  (i)  A 

transfer  of  a  partnership  interest  occurs 
upon  a  sale  or  exchange  of  an  interest 
or  upon  the  death  of  a  partaer.  Sec¬ 
tion  732  (d>  provides  a  special  rule  for 
the  determination  of  the  basis  of  prop¬ 
erty  distributed  to  a  transferee  partner 
who  acquired  any  part  of  his  partnership 
interest  in  a  transfer  with  respect  to 
which  the  election  under  section  754  (re¬ 
lating  to  the  optional  adjustment  to  basis 
of  partnership  property)  was  not  in 
effect. 

(ii)  Where  an  election  under  section 
754  is  in  effect,  see  section  743  (b)  and 
§§  1.743-1  (b)  and  r.732-2. 

(iii)  If  a  transferee  partner  receives 
a  distribution  of  property  (other  than 
money)  from  the  partnership  within  2 
years  after  he  acquired  his  interest  or 
part  thereof  in  the  partnership  by  a 
transfer  with  respect  to  which  the  elec¬ 
tion  imder  section  754  was  not  in  effect, 
he  may  elect  to  treat  as  the  adjusted 
partnership  basis  of  such  property  the 
adjusted  basis  such  property  would  have 
if  the  adjustment  provided  in  section  743 
(b)  were  in  effect. 

(iv)  If  an  election  under  section  732 
(d)  is  made  upon  a  distribution  of  prop¬ 
erty  to  a  transferee  partner,  the  amount 
of  the  adjustment  with  respect  to  the 
transferee  partner  is  not  diminished  by 
any  depletion  or  depreciation  of  that 
portion  of  the  basis  of  partnership  prop¬ 
erty  which  arises  from  the  special  basis 
adjustment  under  section  732  (d),  since 
depletion  or  depreciation  on  such  portion 
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for  the  period  prior  to  distribution  is 
allowed  or  allowable  only  if  the  optional 
adjustment  under  section  743  (b)  is  in 
effect. 

(V)  If  property  is  distributed  to  trans¬ 
feree  partner  who  elects  under  section 
732  (d) ,  and  if  such  property  is  not  the 
same  property  which  would  have  had  a 
special  basis  adjustment,  then  such  spe¬ 
cial  basis  adjustment  shall  apply  to  any 
like  property  received  in  the  distribution, 
provided  that  the  transferee,  in  exchange 
for  the  property  distributed,  has  relin¬ 
quished  his  interest  in  the  property  with 
respect  to  which  he  would  have  had  a 
special  basis  adjustment.  This  !rule  ap¬ 
plies  whether  the  property  in  which  the 
transferee  has  relinquished  his  interest 
is  retained  or  disposed  or  by  the  partner¬ 
ship.  (For  shift  of  transferee’s  special 
basis  adjustment  to  like  property,  see 
§  1.743-1  (b)  (2)  (ii).) 

(vi)  The  provisions  of  this  subpara¬ 
graph  may  be  illustrated  by  the  following 
example : 

Example.  The  basis  to  transferee  partner 
K  of  his  one-fourth  interest  in  partnership 
WJKS  is  $17,000.  At  the  time  he  acquired 
such  Interest  by  purchase,  the  election  vuider 
section  754  was  not  in  effect  and  the  partner¬ 
ship  inventory  had  a  basis  to  the  partnership 
of  $14,(X)0  and  a  value  of  $16,000.  K’s  pur¬ 
chase  price  reflected  $500  of  this  difference. 
Thus,  $4,000  of  the  $17,000  paid  by  K  for 
his  one-fourth  interest  was  attributable  to 
his  share  of  partnership  inventory  with  a 
basis  of  $3,500.  Within  2  years  after  acquir¬ 
ing  his  Interest,  K  retired  from  the  partner¬ 
ship  and  received  in  liquidaticm  of  his  entire 
interest  cash  of  $1,500,  inventory  with  a 
basis  to  the  partnership  of  $3,500,  property 
X  (a  capital  asset),  with  an  adjusted  basis 
to  the  partnership  of  $2,000,  and  property  Y 
(a  depreciable  asset),  with  an  adjusted  basis 
to  the  partnership  of  $4,000.  The  value  of 
the  inventory  received  by  K  was  one-fourth 
of  the  value  of  all  partnership  inventory  and 
was  his  share  of  such  -property.  It  is  immate¬ 
rial  whether  the  inventory  K  received  was 
on  hand  when  K  acquired  his  interest.  In 
accordance  with  K’s  election  under  section 
732  (d),  the  amount  of  his  share  of  partner¬ 
ship  basis  which  is  attributable  to  partner¬ 
ship  inventory  is  increased  by  $500  (one- 
fourth  of  the  $2,000  difference  between  the 
value  of  such  property,  $16,000,  and  its  $14,- 
000  basis  to  the  partnership  at  the  time  K 
acquired  his  interest) .  This  adjustment 
under  section  732  (d)  applies  only  for  pur¬ 
poses  of  distributions  to  partner  K,  and  not 
for  purposes  of  partnership  depreciation, 
depletion,  or  gain  or  loss  on  disposition. 
Thus,  the  amount  to  be  allocated  among  the 
properties  received  by  K  in  the  liquidating 
distribution  is  $15,5(X)  ($17,(X)0,  K’s  basis  for 
his  interest,  reduced  by  the  amount  of  cash 
received,  $1,500).  This  amount  is  allocated 
as  follows:  The  basis  of  the  inventory  items 
received  is  $4,000,  consisting  of  the  $3,500 
common  partnership  basis  for  such  items, 
plus  the  special  basis  adjustment  of  $500 
which  K  would  have  had  under  section  743 
(b).  ’The  remaining  basis  of  $11,500  ($15,500 
minus  $4,000)  is  to  be  allocated  to  the  re¬ 
maining  property  distributed  to  K  in  propor¬ 
tion  to  their  adjusted  bases  to^the  partner¬ 
ship.  Since  the  adjusted  basis'"  to  the  part¬ 
nership  of  property>J^^is  $2,000,  and  that  of 
property  Y  is  $4,000,  the  $11,500  is  allocated 
$3,833  (  2,000/6,000  X$1 1,500)  to  X,  and  $7,667 
(4,000/6,000  X  $11,500)  to  Y. 

(2)  A  transferee  partner  who  wishes 
to  elect  under  section  732  (d)  shall  make 
the  election  with  his  tax  return — 

(i)  For  the  year  of  the  distribution, 
if  the  distribution  includes  any  property' 
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subject  to  the  allowance  for  depreciation, 
depletion,  or  amortization,  or 

(ii)  For  any  taxable  year  no  later  than 
the  first  taxable  year  in  which  the  basis 
of  any  of  the  distributed  property  is 
pertinent  in  determining  his  income  tax, 
if  the  distribution  does  not  include  any 
such  property  subject  to  the  allowance 
for  depreciation,  depletion  or  amorti¬ 
zation. 

(3 )  A  taxpayer  making  an  election  un¬ 
der  section  732  (d)  shall  submit  with  the 
return  in  which  the  election  is  made 
a  schedule  setting  forth  the  following: 

(i)  That  under  section  732  (d)  he 
elects  to  adjust  the  basis  of  property  re¬ 
ceived  in  a  distribution;  and 

(ii)  The  computation  of  the  special 
basis  adjustment  for  the  property  dis¬ 
tributed  and  the  properties  to  which  the 
adjustment  has  been  allocated.  For 
rules  of  allocation,  see  section  755, 

(4)  A  partner  who  acquired  any  part 
of  his  partnership  interest  in  a  transfer 
to  which  the  election  provided  in  section 
754  was  not  in  effect,  is  required  to  apply 
the  special  basis  rule  contained  in  section 
732  (d)  to  a  distribution  to  him,  whether 
or  not  made  within  2  years  after  the 
transfer,  if  at  the  time  of  his  acquisition 
of  the  transferred  interest — 

(i)  The  fair  market  value  of  all  part¬ 
nership  property  (other  than  money)  ex¬ 
ceeded  110  percent  of  its  adjusted  basis 
to  the  partnership, 

(ii)  An  allocation  of  basis  under  sec¬ 
tion  732  (c)  upon  a  liquidation  of  his 
interest  immediately  after  the  transfer 
of  the  interest  would  have  resulted  in  a 
shift  of  basis  from  property  not  subject 
to  an  allowance  for  depreciation,  de¬ 
pletion,  or  amortization,  to  property 
subject  to  such  an  allowance,  and 

,(iii)  A  special  basis  adjustment  under 
section  743  (b)  would  change  the  basis 
to  the  transferee  partner  of  the  property 
actually  distributed. 

The  application  of  this  rule  may  be  illus¬ 
trated  by  the  following  examples: 

Example  (1).  Partnership  ABC  owns  three 
parcels  of  land,  each  of  which  has  an  ad¬ 
justed  basis  to  the  partnership  of  $5,000  and 
is  worth  $55,000,  and  depreciable  property 
with  an  adjusted  basis  and  value  of  $150,000. 
D  purchases  A’s  partnership  interest  for 
$105,000  when  the,  election  under  section  754 
is  not  in  effect.  At  the  time  of  D’s  purchase, 
the  fair  market  value  of  all  partnership  prop- 
^  erty  (other  than  money)  is  $315,000,  which 
exceeds  110  percent  of  $165,000,  its  adjusted 
basis  to  the  partnership.  Four  years  later, 
the  partnership  is  dissolved.  D  receives  one 
of  the  three  parcels  of  land  which  has  a  basis 
to  the  partnership  of  $5,000,  and  one-third 
of  the  depreciable  property  with  an  adjusted 
basis  to  the  partnership  at  that  time  of 
$45,000,  one-thirjd  of  $135,000  ($150,000  basis, 
minus  $15,000  depreciation  computed  on  the 
partnership  basis.  See  subparagraph  ( 1 ) 
(Iv)  of  this  paragraph.)  If  D’s  adjusted 
basis  for  his  interest  at  the  time  of  the  dis¬ 
tribution  was  $100,000  and  was  allocated 
under  section  732  (c)  to  the  property  re¬ 
ceived  by  him  in  proportion  to  their  respec¬ 
tive  bases  to  the  partnership,  the  basis  to 
him  for  the  distributed  land  would  be  $10,000 
(6,000/50,000  X  $100,000)  and  the  basis  of  the 
depreciable  property  would  be  $90,000 
(45,000/50,000  X  $100,000) .  In  effect,  D  would 
be  attributing  to  the  basis  of  the  depreci¬ 
able  property  a  portion  of  the  cost  of  his 
partnership  interest  properly  attributable 
to  appreciation  in  nondepreciable  property. 


The  application  of  section  743  (b)  to  the 
transfer  of  the  interest  would  have  resulted 
in  a  different  basis  to  D  for  the  property  ac¬ 
tually  distributed.  Therefore,  the  special 
basis  adjustment  under  section  732  (d)  must 
be  made  so  that  D  must  increase  the  basis 
of  the  land  by  a  special  basis  adjustment  of 
$50,000  ($55,000  fair  market  value  less  $5,000 
partnership  basis),  making  the  basis  of  his 
Interest  therein  $55,000  (  55,000/100,000  x 
$100,000).  D’s  basis  for  the  depreciable 
property  will  then  be  $45,000  (45,000/100,000 
X  $100,000). 

Example  (2).  Assume  the  same  facts  as 
in  example  (1)  of  this  subparagraph,  except 
that  the  partnership  does  not  dissolve  but 
distributes  one  parcel  of  land  to  each  of  the 
partners  in  a  current  distribution.  Since 
the  conditions  of  this  subparagraph  have 
been  met,  D’s  basis  for  the  distributed  land 
is  the  adjusted  basis  such  land  would  have 
if  the  adjustment  provided  in  section  743  (b) 
were  in  effect  with  respect  to  the  partnership 
property.  Therefore,  D’s  basis  for  the  land 
is  $55,000  ($5,000  basis  of  the  land  to  the 
partnership,  plus  $50,000  special  basis  ad¬ 
justment  under  section  732  (d)).  D’s  basis 
for  his  partnership  interest  is  reduced  by 
$55,000,  his  basis  for  the  property  distributed. 

(e)  Exception.  When  a  partnership 
distributes  imrealized  receivables  (as 
defined  in  section  751  (c) )  or  substan¬ 
tially  appreciated  inventory  items  (as 
defined  in  section  751  (d) )  in  exchange 
for  any  part  of  a  partner’s  interest  in 
other  partnership  property  (including 
money),  or,  conversely,  partnership 
property  (including  money)  other  than 
unrealized  receivables  or  substantially 
appreciated  inventory  items  in  exchange 
for  any  part  of  a  partner’s  interest  in  the 
partnership’s  unrealized  receivables  or 
substantially  appreciated  inventory 
items,  the  distribution  will  be  treated  as 
a  sale  or  exchange  of  property  under  the 
provisions  of  section  751  (b).  In  such 
case,  section  732  (including  subsection 
(d)  thereof)  applies  in  determining  the 
partner’s  basis  of  the  property  which 
he  is  treated  as  having  sold  to  or  ex¬ 
changed  with  the  partnership  (as  con¬ 
stituted-after  the  distribution).  The 
partner  is  considered  as  having  received 
such  property  in  a  current  distribution 
and,  immediately  thereafter,  as  having 
sold  or  exchanged  it.  See  section  751  (b) 
and  §  1.751-1  (b).  However,  section  732 
does  not  apply  in  determining  the  basis 
of  that  part  of  property  actually  dis¬ 
tributed  to  a  partner  which  is  treated  as 
received  by  him  in  a  sale  or  exchange 
under  section  751  (b).  Consequently, 
the  basis  of  such  property  shall  be  its 
cost  to  the  partner. 

§  1.732-2  Special  partnership  basis  of 
distributed  property — (a)  Adjustments 
under  section  734  (b).  In  the  case  of 
a  distribution  of  property  to  a  partner, 
the  partnership  bases  of  the  distributed 
properties  shall  reflect  any  increases  or 
decreases  to  the  basis  of  partnership 
property  which  have  been  made  pre¬ 
viously  under  section  734  (b)  (relating 
to  the  optional  adjustment  to  basis  of 
undistributed  partnership  property)  in 
connection  with  previous  distributions. 

(b)  Adjustments  under  section  743 
(b).  In  the  case  of  a  distribution  of 
property  to  a  partner  who  acquired  any 
part  of  his  interest  in  a  transfer  as  to 
which  an  election  under  section  754  was 
in  effect,  then,  for  the  purposes  of  sec¬ 
tion  732  (Other  than  subsection  (d)). 


3518 

the  adjusted  partnership  bases  of  the 
distributed  property  shall  take  into  ac¬ 
count,  in  addition  to  any  adjustments 
under  section  734  (b),  the  transferee’s 
special  basis  adjustment  for  the  dis¬ 
tributed  property  under  section  743  (b) . 
The  application  of  this  paragraph  may 
be  illustrated  by  the  following  example: 

Example.  Partner  D  acquired  his  interest 
in  partnership  ABD  from  a  previous  partner. 
Since  the  partnership  had  made  an  election 
under  section  754,  a  special  basis  adjxistment 
•with  respect  to  D  is  applicable  to  the  basis 
of  partnership  property  in  accordance  with 
section  743  (b).  One  of  the  assets  of  the 
partnership  at  the  time  D  acquired  his  in¬ 
terest  was  property  X,  which  is  later  dis¬ 
tributed  to  D  in  a  current  distribution. 
Property  X  has  an  adjusted  basis  to  the 
partnership  of  $1,000  and  with  respect  to 
D  it  has  a  special  basis  adjustment  of  $500. 
Therefore,  for  purposes  of  section  732  (a) 
(1),  the  adjusted  basis  of  such  property  to 
the  partnership  with  respect  to  D  immedi¬ 
ately  before  its  distribution  is  $1,500.  How¬ 
ever,  if  property  X  is  distributed  to  partner 
A,  a  nontransferee  partner,  its  adjusted  basis 
to  the  partnership  for  purposes  of  section 
732  (a)  (1)  is  only  $1,000.  In  such  case, 
D’s  $500  special  basis  adjustment  may  shift 
over  to  other  property.  See  §  1.743-1  (b)  (2) 
(ii). 

(c)  Adjustments  to  basis  of  distributed 
inventory  and  unrealized  receivables. 
Under  section  732,  the  basis  to  be  allo¬ 
cated  to  distributed  properties  shall  be 
allocated  first  to  any  unrealized  receiv¬ 
ables  and  inventory  items.  If  the  dis¬ 
tributee  partner  is  a  transferee  of  a 
partnership  interest  and  has  a  special 
basis  adjustment  for  unrealized  receiv¬ 
ables  or  inventory  items  under  either 
section  743  (b)  or  section  732  (d) ,  then 
the  partnership  adjusted  basis  immedi¬ 
ately  prior  to  distribution  of  any  un¬ 
realized  receivables  or  inventory  items 
distributed  to  such  partner  shall  be  de¬ 
termined  as  follows:  If  the  distributee 
partner  receives  his  entire  share  of  the 
fair  market  value  of  the  inventory  items 
or  unrealized  receivables  of  the  partner¬ 
ship,  the  adjusted  basis  of  such  dis¬ 
tributed  property  to  the  partnership,  for 
the  purposes  of  section  732,  shall  take 
into  account  the  entire  amount  of  any 
special  basis  adjustment  which  the  dis¬ 
tributee  partner  may  have  for  such  as¬ 
sets.  If  the  distributee  partner  receives 
less  than  his  entire  share  of  the  fair 
market  value  of  partnership  inventory 
items  or  unrealized  receivables,  then,  for 
purposes  of  section  732,  the  adjusted 
basis  of  such  distributed  property  to  the 
partnership  shall  take  into  account  the 
same  proportion  of  the  distributee’s  spe¬ 
cial  basis  adjustment  for  unrealized  re¬ 
ceivables  or  inventory  items  as  the  value 
of  such  items  distributed  to  him  bears 
to  his  entire  share  of  the  total  value  of 
all  such  items  of  the  partnership.  The 
provisions  of  this  paragraph  may  be  il¬ 
lustrated  by  the  following  example: 

Example.  Partner  C  acquired  his  40-per¬ 
cent  interest  in  partnership  AC  from  a  pre¬ 
vious  partner.  Since  the  partnership  had 
made  an  election  under  section  754,  C  has 
a  special  basis  adjustment  to  partnership 
property  under  section  743  (b).  C  retires 
from  the  partnership  when  the  adjusted 
basis  of  his  partnership  interest  Is  $3,000. 
He  receives  from  the  partnership  in  liqulda- 
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tlon  of  his  entire  Interest,  $1,000  cash,  cer¬ 
tain  capital  assets,  depreciable  property, 
and  certain  inventory  items  and  \mrealized 
receivables.  C  has  a  special  basis  adjust¬ 
ment  of  $800  with  respect  to  partnership 
inventory  items  and  of  $200  with  respect 
to  unrealized  receivables.  The  common 
partnership  basis  for  the  inventory  items 
distributed  to  him  is  $500  and  for  the  un¬ 
realized  receivables  is  zero.  If  the  value 
of  Inventory  items  and  the  unrealized  re¬ 
ceivables  distributed  to  C  in  his  40  percent 
share  of  the  total  value  of  all  partnership 
inventory  items  and  unrealized  receivables, 
then,  for  purposes  of  section  732,  the  ad¬ 
justed  basis  of  such  property  in  C’s  hands 
will  be  $1,300  for  the  Inventory  items  ($500 
plus  $800)  and  $200  for  the  unrealized  re¬ 
ceivables  (zero  plus  $200).  The  remaining 
basis  of  $500,  which  constitutes  the  basis 
of  the  capital  assets  and  depreciable  prop¬ 
erty  distributed  to  C,  is  determined  as  fol¬ 
lows:  $3,000  (total  basis)  less  $1,000  cash, 
or  $2,000  (the  amount  to  be  allocated  'to 
the  basis  of  all  distributed  property),  less 
$1,500  ($800  and  $200  special  basis  adjust¬ 
ments,  plus  $500  common  partnership  basis, 
the  amount  allocated  to  inventory  items  and 
unrealized  receivables).  However,  if  the 
value  of  the  inventory  items  and  unrealized 
receivables  distributed  to  C  consisted  of  only 
20  percent  of  the  total  fair  market  value 
of  such  property  (i.  e.,  only  one-half  of 
C’s  40-percent  share),  then  only  one-half 
of  C’s  special  basis  adjustment  of  $800  for 
partnership  inventory  items  and  $200  for  un¬ 
realized  receivables  would  be  taken  into  ac¬ 
count.  In  that  case,  the  basis  of  the  in¬ 
ventory  items  in  C’s  hands  would  be  $650 
($250,  the  common  partnership  basis  for 
Inventory  items  distributed  to  him,  plus 
$400,  one-half  of  C’s  special  basis  adjust¬ 
ment  for  Inventory  items).  ’The  basis  of 
the  unrealized  receivables  in  C’s  hands  would 
be  $100  (zero  plus  $100,  one-half  of  C’s 
special  basis  adjustment  for  unrealized  re¬ 
ceivables). 

§  1.733  Statutory  provisions;  basis  of 
distributee  partner’s  interest. 

Sec.  733.  Basis  of  distributee  partner’s  in¬ 
terest.  In  the  case  of  a  distribution  by  a 
partnership  to  a  partner  other  than  in  liqui¬ 
dation  of  a  partner’s  interest,  the  adjusted 
basis  to  such  partner  of  his  interest  in  the 
partnership  shall  be  reduced  (but  not  below 
zero)  by — 

( 1 )  The  amount  of  any  money  distributed 
to  such  partner,  and 

(2)  The  amount  of  the  basis  to  such  part¬ 
ner  of  distributed  property  other  than 
money,  as  determined  under  section  732. 

§  1.733-1  Basis  of  distributee  part¬ 
ner’s  interest.  In  tlie  case  of  a  distribu¬ 
tion  by  a  partnership  to  a  partner  other 
than  in  liquidation  of  a  partner’s  entire 
interest,  the  adjusted  basis  to  such  part¬ 
ner  of  his  interest  in  the  partnership 
shall  be  reduced  (but  not  below  zero)  by 
the  amount  of  any  money  distributed  to 
such  partner  and  by  the  amount  of  the 
basis  to  him  of  distributed  property 
other  than  money  as  determined  under 
section  732  and  §§  1.732-1  and  1.732-2. 

§  1.734  Statutory  provisions;  optional 
adjustment  to  basis  of  undistributed 
partnership  property. 

Sec.  734.  Optional  adjustment  to  basis  of 
undistributed  partnership  property — (a) 
General  rule.  The  basis  of  partnership  prop¬ 
erty  shall  not  be  adjusted  as  the  result  of  a 
distribution  of  property  to  a  partner  unless 
the  election,  provided  in  section  754  (relat¬ 
ing  to  optional  adjustment  to  basis  of  part¬ 
nership  property),  is  in  effect  with  respect 
to  such  partnership. 


(b)  Method  of  adjustment.  In  the  case 
of  a  distribution  of  property  to  a  partner, 
a  partnership,  with  respect  to  which  the 
election  provided  in  section  754  is  in  effect, 
shall — 

(1)  Increase  the  adjusted  basis  of  part¬ 
nership  property  by — 

(A)  The  amount  of  any  gain  recognized 
to  the  distributee  partner  with  respect  to 
such  distribution  under  section  731  (a)  (1), 
and 

(B)  In  the  case  of  distributed  property  to 
which  section  732  (a)  (2)  or  (b)  applies,  the 
excess  of  the  adjusted  basis  of  the  distrib¬ 
uted  property  to  the  partnership  immediately 
before  the  distribution  (as  adjusted  by  sec¬ 
tion  732  (d))  over  the  basis  of  the  distrib¬ 
uted  property  to  the  distributee,  as  deter¬ 
mined  under  section  732,  or 

(2)  Decrease  the  adjusted  basis  of  part¬ 
nership  property  by — 

(A)  The  amount  of  any  loss  recognized  to 
the  distributee  partner  with  respect  to  such 
distribution  under  section  731  (a)  (2),  and 

(B)  In  the  case  of  distributed  property  to 
which  section  732  (b)  applies,  the  excess  of 
the  basis  of  the  distributed  property  to  the 
distributee,  as  determined  under  section 
732,  over  the  adjusted  basis  of  the  distrib¬ 
uted  property  to  the  partnership  immedi¬ 
ately  before  such  distribution  (as  adjusted 
by  section  732  (d)). 

(c)  Allocation  of  basis.  The  allocation  of 
basis  among  partnership  properties  where 
subsection  (b)  is  applicable  shall  be  made 
in  accordance  with  the  rules  provided  in 
section  755. 

§  1.734-1  Optional  adjustment  to  basis 
of  undistributed  partnership  property — 
(a)  General  rule.  A  partnership  shall 
not  adjust  the  basis  of  partnership  prop¬ 
erty  as  the  result  of  a  distribution  of 
property  to  a  partner,  unless  the  election 
provided  in  section  754  (relating  to  op¬ 
tional  adjustment  to  basis  of  partnership 
property)  is  in  effect, 

(b)  Method  of  adjustment — (1)  In¬ 
crease  in  basis.  Where  an  election  un¬ 
der  section  754  is  in  effect  and  a  distribu¬ 
tion  of  partnership  property  is  made, 
whether  or  not  in  liquidation  of  the  part¬ 
ner’s  entire  interest  in  the  partnership, 
the  adjusted  basis  of  the  remaining  part¬ 
nership  assets  shall  be  increased  by — 

(i)  The  amount  of  any  gain  recog¬ 
nized  under  section  731  (a)  (1)  to  the 
distributee  partner,  or 

(ii)  The  excess  of  the  adjusted  basis 
to  the  partnership  immediately  before 
the  distribution  of  any  property  distrib¬ 
uted  (including  adjustments  under  sec¬ 
tion  743  (b)  or  section  732  (d)  when 
applied)  over  the  basis  under  section  732 
(including  such  special  basis  adjust¬ 
ments)  of  such  property  to  the  distrib¬ 
utee  partner. 

The  provisions  of  this  subparagraph  may 
be  illustrated  by  the  following  examples : 

Example  (1).  Partner  A  has  a  basis  of 
$10,000  for  his  one-third  interest  in  partner¬ 
ship  ABC.  The  partnership  has  no  liabilities 
and  has  assets  consisting  of  cash  of  $11,000 
and  property  with  a  partnership  basis  of 
$19,000  and  a  value  of  $22,000.  A  receives 
$11,000  in  cash  in  li^^^idation  of  his  entire 
Interest  in  the  partnership.  He  has  a  gain 
of  $1,000  under  section  731  (a)  (1).  If  the 
election  under  section  754  is  in  effect,  the 
partnership  basis  for  the  property  becomes 
$20,000  ($19,000  plus  $1,000). 

Example  (2).  Partner  D  has  a  basis  of 
$10,000  for  his  one-third  interest  in  partner¬ 
ship  DHP.  The  partnership  balance  sheet 
before  the  distribution  shows  the  following: 
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Assets 


Adjusted 

basis 

Value 

$4,000 

11,000 

16,000 

$4,000 

11,000 

18,000 

Totjil  _ 

30,000 

33,000 

Liabilities  and  Capital 


Liabilities _ 

$0 

$0 

Capital: 

I) . 

10,000 

11,000 

E . 

10,000 

11,000 

E . 

10,000 

11,000 

Total.... _ 

30,000 

33,000 

In  liquidation  of  his  entire  Interest  in  the 
partnership,  D  received  property  X  with  a 
partnership  basis  of  $11,000.  D’s  basis  for 
property  X  is  $10,000  under  section  732  (b) . 
Where  the  election  under  section  754  is  in 
effect,  the  excess  of  $1,000  (the  partnership 
basis  before  the  distribution  less  D’s  basis  for 
property  X  after  distribution)  is  added  to 
the  basis  of  property  Y.  The  basis  of  prop¬ 
erty  Y  becomes  $16,000  ($15,0lX)  plus  $1,000). 
If  the  distribution  is  made  to  a  transferee 
partner  who  elects  under  section  732  (d), 
see  §  1.734-2.  ^ 

(2)  Decrease  in  basis.  Where  the 
election  provided  in  section  754  is  in 
effect  and  a  distribution  is  made  in  liqui¬ 
dation  of  a  partner’s  entire  interest,  the 
partnership  shall  decrease  the  adjusted 
basis  of  the  remaining  partnership 
property  by — 

(i)  The  amount  of  loss,  if  any,  recog¬ 
nized  under  section  731  (a)  (2)  to  the 
distributee  partner,  or 

(ii)  The  excess  of  the  basis  of  the  dis¬ 
tributed  property  to  the  distributee,  as 
determined  under  section  732  (including 
adjustments  under  section  743  (b)  or 
section  732  (d)  when  applied)  over  the 
adjusted  basis  of  such  property  to  the 
partnership  (including  such  special  basis 
adjustments)  immediately  before  such 
distribution. 

The  provisions  of  this  subparagraph  may 
be  illustrated  by  the  following  examples: 

Example  (1).  Partner  G  has  a  basis  of 
$11,000  for  his  one-third  interest  in  part¬ 
nership  GHI.  Partnership  assets  consist  of 
cash  of  $10,000  and  property  with  a  basis  of 
$23,000  and  a  value  of  $20,000.  There  are  no 
partnership  liabilities.  In  liquidation  of  his 
entire  interest  in  the  partnership,  G  receives 
$10,000  in  cash.  He  has  a  loss  of  $1,000 
under  section  731  (a)  (2).  If  the  election 
under  section  754  is  in  effect,  the  partnership 
basis  for  the  property  becomes  $22,000 
($23,000  less  $1,000). 

Example  (2).  Partner  J  has  a  basis  of 
$11,000  for  his  one-third  interest  in  part¬ 
nership  JKL.  The  partnership  balance  sheet 
before  the  distribution  shows  the  following: 


Assets 


Adjusted 

basis 

Value 

$6,000 

10,000 

18,000 

■  $6, 000 
10, 0(K) 
16,000 

Total . 

33,000 

30,000 

Liabilities  and  Capital 


Adjusted 

basis 

Value 

Llabilltie.s...  ... 

$0 

$0 

Capital: 

J . 

11,000 

10,000 

K . 

11,000 

10,000 

L _ 

11,000 

10,000 

Total _  _ 

33,000 

30,000 

In  liquidation  of  his  entire  interest  in  the 
partnership,  J  receives  property  X  with  a 
partnership  basis  of  $10,000.  J’s  basis  for 
property  X  under  section  732  (b)  is  $11,000. 
Where  the  election  under  section  754  is  in 
effect,  the  excess  of  $1,000  ($11,000  basis  of 
property  X  to  J,  the  distributee,  less  its 
$10,000  adjusted  basis  to  the  partnership  im¬ 
mediately  before  the  distribution)  decreases 
the  basis'  of  property  Y  in  the  partnership. 
Thus,  the  basis  of  property  Y  becomes  $17,- 
000  ($18,000  less  $1,000).  If  the  distribution 
is  made  to  a  transferee  partner  who  elects 
under  section  732  (d),  see  §  1.734-2. 

(c)  Allocation  of  basis.  For  allocation 
among  the  partnership  properties  of 
basis  adjustments  under  section  734  (b) 
and  paragraph  (b)  of  this  section,  see 
section  755  and  §  1.755-1. 

(d)  Returns.  A  partnership  which 
must  adjust  the  bases  of  partnership 
properties  under  section  734  shall  attach 
a  statement  to  the  partnership  return  for 
the  year  of  the  distribution  setting  forth 
the  computation  of  the  adjustment  and 
the  partnership  properties  to  which  the 
adjustment  has  been  allocated. 

§  1.734-2  Adjustment  after  distribu¬ 
tion  to  transferee  partner,  (a)  In  the 
case  of  a  distribution  of  property  by  the 
partnership  to  a  partner  who  has  ob¬ 
tained  all  or  part  of  his  partnership  in¬ 
terest  by  transfer,  the  adjustments  to 
basis  provided  in  section  743  (b)  and  sec¬ 
tion  732  (d)  shall  be  taken  into  account 
in  applying  the  rules  under  section  734 
(b) .  For  determining  the  adjusted  basis 
of  distributed  property  to  the  partner¬ 
ship  immediately  before  the  distribution 
where  there  has  been  a  prior  transfer  of 
a  partnership  interest  with  respect  to 
which  the  election  provided  in  section 
754  or  section  732  (d)  is  in  effect,  see 
§§  1.732-1  and  1.732-2. 

(b)  (1)  If  a  transferee  partner,  in 
liquidation  of  his  entire  partnership  in¬ 
terest,  receives  a  distribution  of  property 
(including  money)  with  respect  to  which 
he  has  no  special  basis  adjustment,  in 
exchange  for  his  interest  in  property 
with  respect  to  which  he  has  a  special 
basis  adjustment,  and  does  not  utilize 
his  entire  special  basis  adjustment  in 
determining  the  basis  of  the  distributed 
property  to  him  under  section  732,  the 
unused  special  basis  adjustment  of  the 
distributee  shall  be  applied  as  an  ad¬ 
justment  to  the  partnership  basis  of  the 
property  retained  by  the  partnership 
and  as  to  which  the  distributee  did  not 
use  his  special  basis  adjustment.  The 
provisions  of  this  subparagraph  may  be 
illustrated  by  the  following  example: 

Example.  Upon'  the  death  of  his  father, 
partner  S  acquires  by  inheritance  a  half- 
interest  in  partnership  ACS.  Partners  A  and 


C  each  have  a  one-quarter  Interest.  The 
assets  of  the  partnership'^consist  of  $10,000 
CMh  and  land  used  in  farming  worth  $10,000 
with  a  basis  of  $1,000  to  the  partnership. 
Since  the  partnership  had  made  the  election 
under  section  754  at  the  time  of  transfer, 
partner  S  had  a  special  basis  adjustment  of 
$4,500  under  section  743  (b)  with  respect 
to  his  undivided  half-interest  in  the  real 
estate.  The  basis  of  S’s  par-tnership  inter¬ 
est,  in  accordance  with  section  742,  is  $10,000. 
S  retires  from  the  partnership  and  receives 
$10,000  in  cash  in  exchange  for  his  entire 
interest.  Since  8  has  received  no  part  of 
the  real  estate,  his  special  basis  adjustment 
of  $4,500  will  be  allocated  to  the  real  estate, 
the  remaining  partnership  property,  and'will 
increase  its  basis  to  the  partnership  to  $5,500. 

(2)  The  provisions  of  this  paragraph 
do  not  apply  to  the  extent  that  certain 
distributions  are  treated  as  sales  or  ex¬ 
changes  under  section  751  (b)  (relating 
to  unrealized  receivables  and  substanti¬ 
ally  appreciated  inventory  items).  See 
section  751  (b)  and  §  1.751-1  (b). 

§  1.735  Statutory  provisions;  char¬ 
acter  of  gain  or  loss  on  disposition  of 
distributed  property. 

Sec.  735.  Character  of  gain  or  loss  on  dis¬ 
position  of  distributed  property — (a)  Sale  or 
exchange  of  certain  distributed  property — • 
(1)  Unrealized  receivables.  Gain  or  loss  on 
the  disposition  by  a  distributee  partner  of 
unrealized  receivables  (as  defined  in  section 
751  ‘(c) )  distributed  by  a  partnership,  shall 
be  considered  gain  or  loss  from  the  sale  or 
exchange  of  property  other  than  a  capital 
asset. 

(2)  Inventory  items.  Gain  or  loss  on  the 
sale  or  exchange  by  a  distributee  partner  of 
inventory  items  (as  defined  in  section  751 
(d)  (2) )  distributed  by  a  partnership  shall, 
if  sold  or  exchanged  within  5  years  from  the 
date  of  the  distribution,  be  considered  gain 
or  loss  from  the  sale  or  exchange  of  property 
other  than  a  capital  asset. 

(b)  Holding  period  for  distributed  prop¬ 
erty.  In  determining  the  period  for  which 
a  partner  has  held  property  received  in  a 
distribution  from  a  partnership  (other  than 
for  purposes  of  subsection  (a)  (2)),  there 
shall  be  Included  the  holding  period  of  the 
partnership,  as  determined  under  section 
1223,  with  respect  to  such  property. 

§  1.735-1  Character  of  gain  or  loss  on 
disposition  of  distributed  property — (a) 
Sale  or  exchange  of  distributed  prop¬ 
erty — (1)  Unrealized  receivables.  Any 
gain  realized  or  loss  sustained  by  a  part¬ 
ner  on  a  sale  or  exchange  or  other  dis¬ 
position  of  unrealized  receivables  (as 
defined  in  section  751  (c) )  received  by 
him  in  a  distribution  from  a  partnership 
shall  be  considered  gain  or  loss  from  the 
sale  or  exchange  of  property  other  than 
a  capital  asset. 

(2)  Inventory  items.  Any  gain  real¬ 
ized  or  loss  sustained  by  a  partner  on  a 
sale  or  exchange  of  inventory  items  (as 
defined  in  section  751  (d)  (2))  received 
in  a  distribution  from  a  partnership 
shall  be  considered  gain  or  loss  from  the 
sale  or  exchange  of  property  other  than 
a  capital  asset  if  such  inventory  items 
are  sold  or  exchanged  within  5  years 
from  the  date  of  the  distribution  by  the 
partnership.  The  character  of  any 
gain  or  loss  from  a  sale  or  exchange  by 
the  distributee  partner  of  such  inven¬ 
tory  items  after  5  years  from  the  date 
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of  distribution  shall  be  determined  as  of 
the  date  of  such  sale  or  exchange  by 
reference  to  the  character  of  the  assets 
in  his  hands  at  that  date  (inventory 
items,  capital  assets,  property  used  in  a 
trade  or  business,  etc.) . 

(b)  Holding  period  for  distributed 
property.  A  partner’s  holding  period 
for  property  distributed  to  him  by  a 
partnership  shall  include  the  period  such 
property  was  held  by  the  partnership. 
The  provisions  of  this  paragraph  do  not 
apply  for  the  purpose  of  determining  the 
5-year  period  described  in  section  735  (a) 

(2)  and  paragraph  (a)  (2)  of  this  sec¬ 
tion.  If  the  property  has  been  contrib¬ 
uted  to  the  partnership  by  a  partner, 
then  the  period  that  the  property  was 
held  by  such  partner  shall  also  be  in¬ 
cluded,  See  section  1223  (2).  For  a 
partnership’s  holding  period  for  con¬ 
tributed  property,  see  §  1.723-1. 

(c)  Effective  date.  Section  735  (a) 

applies  to  any  property  distributed  by  a 
partnership  to  a  partner  after  March  9, 
1954.  See  section  771  (b)  (2)  and 

§  1.771-1  (b)  (2) .  However,  see  section 
771  (c). 

§  1.736  Statutory  provisions;  pay¬ 
ments  to  a  retiring  partner  or  a  deceased 
partner’s  successor  in  interest. 

Sec.  736.  Payments  to  a  retiring  partner 
or  a  deceased  partner’s  successor  in  inter¬ 
est — (a)  Payments  considered  as  distributive 
share  or  ^  guaranteed  payment.  Payments 
made  in  liquidation  of  the  interest  of  a  re¬ 
tiring  partner  or  a  deceased  partner  shall, 
except  as  provided  in  subsection  (b) ,  be  con¬ 
sidered — 

(1)  As  a  distributive  share  to  the  recipi¬ 
ent  of  partnership  income  if  the  amount 
thereof  is  determined  with  regard  to  the 
income  of  the  partnership,  or 

(2)  As  a  guaranteed  payment  described  in 
section  707  (c)  if  the  amount  thereof  is  de¬ 
termined  without  regard  to  the  income  of 
the  partnership. 

(b)  Payments  for  interest  in  partner- 
ship — (1)  General  rule.  Payments  made  in 
liquidation  of  the  Interest  of  a  retiring  part¬ 
ner  or  a  deceased  partner  shall,  to  the  extent 
such  payments  (other  than  payments  de¬ 
scribed  in  paragraph  (2))  are  determined, 
under  regulations  prescribed  by  the  Secre¬ 
tary  or  his  delegate,  to  be  made  in  exchange 
for  the  interest  of  such  partner  in  partner¬ 
ship  property,  be  considered  as  a  distribution 
by  the  partnership  and  not  as  a  distributive 
share  or  guaranteed  payment  under  subsec¬ 
tion  (a) . 

(2)  Special  rules.  For  purposes  of  this 
subsection,  payments  in  exchange  for  afi  in¬ 
terest  in  partnership  property  shall  not  in¬ 
clude  amounts  paid  for — 

(A)  Unrealized  receivables  of  the  partner¬ 
ship  (as  defined  in  section  751  (c)),  or 

(B)  Good  will  of  the  partnership,  except  to 
the  extent  that  the  partnership  agreement 
provides  for  a  payment  with  respect  to  good 
will. 

§  1.736-1  Payments  to  a  retiring  part¬ 
ner  or  a  deceased  partner’s  stu:cessor  in 
interest — (a)  Payments  considered  as 
distributive  share  or  guaranteed  pay¬ 
ment.  (1)  (i)  Section  736  and  this  sec¬ 
tion  apply  only  to  payments  made  to 
a  retiring  partner  or  to  a  deceased  part¬ 
ner’s  successor  in  interest  in  liquidation 
of  such  partner’s  entire  interest  in  the 
partnership.  See  section  761  (d).  Sec¬ 
tion  736  and  this  section  do  not  apply 
if  the  estate  or  other  successor  in  interest 
of  a  deceased  partner  continues  as  a 
partner  in  its  own  right  under  local  law. 


Section  736  and  this  section  apply  only 
to  payments  made  by  the  partnership 
and  not  to  transactions  between  the 
partners.  Thus,  a  sale  by  partner  A  to 
partner  B  of  his  entire  one-fourth  in¬ 
terest  in  partnership  ABCD  would  not 
come  within  the  scope  of  section  736. 

(ii)  A  partner  retires  when  he  ceases 
to  be  a  partner  under  local  law.  How¬ 
ever,  for  the  purposes  of  subchapter  K, 
a  retired  partner  or  a  deceased  partner’s 
successor  will  be  treated  as  a  partner 
until  his  interest  in  the  partnership  has 
been  completely  liquidated. 

(2)  When  payments  (including  as¬ 
sumption  of  liabilities  treated  as  a  dis¬ 
tribution  of  money  under  section  752) 
are  made  to  a  withdrawing  partner,  that 
is,  a  retiring  partner  or  the  estate  or 
other  successor  in  interest  of  a  deceased 
partner,  the  amounts  paid  may  repre¬ 
sent  several  items.  In  part,  they  may 
represent  the  fair  market  value  at  the 
time  of  his  death  or  retirement  of  the 
withdrawing  partner’s  interest  in  all  the 
assets  of  the  partnership  (including  in¬ 
ventory)  unreduced  by  partnership  lia¬ 
bilities.  Also,  part  of  such  payments 
may  be  attributable  to  his  interest  in 
unrealized  receivables  and  part  to  an 
arrangement  among  the  partners  in  the 
nature  of  mutual  insurance.  When  a 
partnership  makes  such  payments, 
whether  or  not  related  to  partnership 
income,  to  retire  the  withdrawing  part¬ 
ner’s  entire  interest  in  the  partnership, 
the  payments  must  be  allocated  between 
(i)  payments  for  the  value  of  his  interest 
in  assets,  except  unrealized  receivables 
and,  under  some  circumstances,  good  will 
(section  736  (b) ) ,  and  (ii)  other  pay¬ 
ments  (section  736  (a)).  The  amounts 
paid  for  his  interest  in  assets  are  treated 

•in  the  same  manner  as  a  distribution 
in  complete  liquidation  under  sections 
731,  732,  and,  where  applicable,  751.  See 
§  1.751-1  (b)  (4)  (ii).  The  remaining 
partners  are  allowed  no  deduction  for 
these  payments  since  they  represent 
either  a  distribution  or  a  purchase  of 
the  withdrawing  partner’s  capital  inter¬ 
est  by  the  partnership  (composed  of  the 
remaining  partners) . 

(3)  Under  section  736^a) ,  the  portion 
of  the  payments  made  to" a  withdrawing 
partner  for  his  share  of  unrealized  re¬ 
ceivables,  good  will  (in  the  absence  of  an 
agreement  to  the  contrary) ,  or  otherwise 
not  in  exchange  for  his  interest  in  assets 
under  the  rules  contained  in  paragraph 
(b)  of  this  section  will  be  considered 
either — 

(i)  A  distributive  share  of  partnership 
income,  if  the  amount  of  payment  is  de¬ 
termined  with  regard  to  income  of  the 
partnership;  or 

(ii)  A  guaranteed  payment  under 
section  707  (c),  if  the  amount  of  the 
payment  is  determined  without  regard 
to  income  of  the  partnership. 

(4)  Payments,  to  the  extent  consid¬ 
ered  as  a  distributive  share  of  partner¬ 
ship  income  under  section  736  (a)  (1), 
are  taken  into  accoimt  under  section  702 
in  the  income  of  the  withdrawing  part¬ 
ner  and  thus  reduce  the  amount  of  the 
distributive  shares  of  the  remaining 
partners.  Payments,  to  the  extent  con¬ 
sidered  as  guaranteed  payments  under 
section  736  (a)  (2) ,  are  deductible  by  the 
partnership  under  sectioiv  162  (a)  and 


are  taxable  as  ordinary  income  to  the 
recipient  under  section  61  (a) .  See  sec¬ 
tion  707  (c). 

(5)  The  amount  of  any  payments 
under  section  736  (a)  shall  be  included  in 
the  income  of  the  recipient  for  his  tax¬ 
able  year  with  or  within  which  ends  the 
partnership  taxable  year  for  which  the 
payment  is  a  distributive  share,  or  in 
Which  the  partnership  is  entitled  to  de¬ 
duct  such  amount  as  a  guaranteed  pay¬ 
ment.  On  the  other  hand,  payments 
under  section  736  (b)  shall  be  taken  into 
account  by  the  recipient  for  his  taxable 
year  in  which  such  payments  are  made. 
See  paragraph  (b)  (4)  of  this  section. 

(6)  A  retiring  partner  or  a  deceased 
partner’s  successor  in  interest  receiving 
payments  under  section  736  is  regarded 
as  a  partner  until  the  entire  interest  of 
the  retiring  or  deceased  partner  is  liqui¬ 
dated.  Therefore,  if  one  of  the  members 
of  a  2-man  partnership  retires  under  a 
plan  whereby  he  is  to  receive  payments 
under  section  736,  the  partnership  will 
not  be  considered  terminated,  nor  will 
the  partnership  year  close  with  respect 
to  either  partner,  until  the  retiring 
partner’s  entire  interest  is  liquidated, 
since  the  retiring  partner  continues  to 
hold  a  partnership  interest  in  the  part¬ 
nership  until  that  time.  Similarly,  if  a 
partner  in  a  2-man  partnership  dies,  and 
his  estate  or  other  successor  in  interest 
receives  payments  under  section  736,  the 
partnership  shall  not  be  considered  to 
have  terminated  upon  the  death  of  the 
partner  but  shall  terminate  as  to  both 
partners  only  when  the  entire  interest 
of  the  decedent  is  liquidated.  See  section 
708  (b). 

(b)  Payments  for  interest  in  partner¬ 
ship.  (1)  Payments  made  in  liquidation 
of  the  entire  interest  of  a  retiring  part¬ 
ner  or  deceased  partner  shall,  to  the  ex¬ 
tent  made  in  exchange  for  such  partner’s 
interest  in  partnership  property  (except 
for  unrealized  receivables  and  good  will 
as  provided  in  subparagraphs  (2)  and 
(3)  of  this  paragraph),  be  considered  as 
a  distribution  by  the  partnership  (and 
not  as  a  distributive  share  or  guaranteed 
payment  under  section  736  (a) ) .  Gen¬ 
erally,  the  valuation  placed  by  the  part¬ 
ners  upon  a  partner’s  interest  in  part¬ 
nership  property  in  an  arm’s  length 
agreement  will  be  regarded  as  correct. 
If  such  valuation  reflects  only  the  part¬ 
ner’s  net  interest  in  the  property  (i.  e., 
total  assets  less  liabilities),  it  must  be 
adjusted  so  that  both  the  value  of  the 
partner’s  interest  in  property  and  the 
basis  for  his  interest  take  into  account 
the  partner’s  share  of  partnership  lia¬ 
bilities.  Gain  or  loss  with  respect  to  dis¬ 
tributions  under  section  736  (b)  and  this 
paragraph  will  be  recognized  to  the  dis¬ 
tributee  to  the  extent  provided  in  section 
731  and,  where  applicable,  section  751. 

(2)  Payments  made  to  a  retiring  part¬ 
ner  or  to  the  successor  in  interest  of  a 
deceased  partner  for  his  interest  in  un¬ 
realized  receivables  of  the  partnership 
in  excess  of  their  partnership  basis,  in¬ 
cluding  any  special  basis  adjustment  for 
them  to  which  such  partner  is  entitled, 
shall  not  be  considered  as  made  in  ex¬ 
change  for  such  partner’s  interest  in 
partnership  property.  Such  payments 
shall  be  treated  as  payments  under  sec¬ 
tion  736  (a)  and  paragraph  (a)  of  this 
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section.  For  definition  of  unrealized  re¬ 
ceivables,  see  section  751  (c). 

(3)  For  the  purposes  of  section  736 
(b)  and  this  paragraph,  payments  made 
to  a  retiring  partner  or  to  a  successor 
in  interest  of  a  deceased  partner  in  ex¬ 
change  for  the  interest  of  such  partner 
in  partnership  property  shall  not  include 
any  amount  paid  for  the  partner’s  share 
of  good  will  of  the  partnership  in  excess 
of  its  partnership  basis,  including  any 
special  basis  adjustments  for  it  to  which 
such  partner  is  entitled,  except  to  the 
extent  that  the  partnership  agreement 
provides  for  a  reasonable  payment  with 
respect  to  such  good  will.  Such  pay¬ 
ments  shall  be  considered  as  payments 
under  section  736  (a).  To  the  extent 
that  the  partnership  agreement  provides 
for  a  reasonable  payment  with  respect 
to  good  will,  such  payments  shall  be 
treated  under  section  736  (b)  and  thi§ 
paragraph.  Generally,  the  valuation 
placed  upon  good  will  by  an  arm’s  length 
agreement  of  the  partners,  whether  spe¬ 
cific  in  amount  or  determined  by  a  for¬ 
mula,  shall  be  regarded  as  correct. 

(4)  Payments  made  to  a  retiring  part¬ 
ner  or  to  a  successor  in  interest  of  a  de¬ 
ceased  partner  for  his  interest  in  inven¬ 
tory  shall  be  considered  as  made  in  ex¬ 
change  for  such  partner’s  interest  in 
partnership  property  for  the  purposes 
of  section  736  (b)  and  this  paragraph. 
However,  payments  for  an  interest  in 
substantially  appreciated  inventory 
items,  as  defined  in  section  751  (d),  are 
subject  to  the  rules  provided  in  section 
751  (b)  and  §  1.751-1  (b) .  The  part¬ 
nership  basis  in  inventory  items  as  to  a 
deceased  partner’s  successor  in  interest 
does  not  change  because  of  the  death  of 
the  partner  unless  the  partnership  has 
elected  the  optional  basis  adjustment 
under  section  754.  But  see  §  1.751-1  (b) 
(3)  (iii). 

(5)  Where  pajunents  made  under  sec¬ 
tion  736  are  received  during  the  taxable 
year,  the  recipient  must  segregate  that 
portion  of  each  such  payment  which  is 
determined  to  be  in  exchange  for  the 
partner’s  interest  in  partnership  prop¬ 
erty  and  treated  as  a  distribution  under 
section  736  (b)  from  that  portion  treated 
as  a  distributive  share  or  guaranteed 
payment  under  section  736  (a).  Such 
allocation  shall  be  made  as  follows — 

(i)  If  a  fixed  amount  (whether  or 
not  supplemented  by  any  additional 
amounts)  is  to  be  received  over  a  fixed 
number  of  years,  the  portion  of  each  pay¬ 
ment  to  be  treated  as  a  distribution  under 
section  736  (b)  for  the  taxable  year  shall 
bear  the  same  ratio  to  the  total  fixed 
agreed  payment  for  such  year  (as  dis¬ 
tinguished  from  the  amount  actually  re¬ 
ceived)  as  the  total  fixed  agreed  pay¬ 
ments  under  section  736  (b)  bear  to  the 
total  fixed  agreed  payments  under  sec¬ 
tion  736  (a)  and  (b).  The  balance,  if 
any,  of  such  amount  received  in  the  same 
taxable  year  shall  be  treated  as  a  distrib¬ 
utive  share  or  a  guaranteed  payment 
under  section  736  (a)  (1)  or  (2^.  How¬ 
ever,  if  the  total  amount  received  in  any 
one  year  is  less  than  the  amount  con¬ 
sidered  as  a  distribution  under  section 
736  (b)  for  that  year,  then  any  unapplied 
portion  shall  be  added  to  the  portion  of 
the  payments  for  the  following  year  or 
years  which  are  to  be  treated  as  a  distri¬ 
bution  under  section  736  (b).  For  ex¬ 


ample,  retiring  partner  W  who  is  en¬ 
titled  to  an  annual  pasrment  of  $6,000  for 
10  years  for  his  interest  in  partnership 
property,  receives  only  $3,500  in  1955.  In 
1956,  he  receives  $10,000.  Of  this 
amount,  $8,500  ($6,000  plus  $2,500  from 
1955)  is  treated  as  a  distribution  under 
section  736  (b)  for  1956;  $1,500,  as  a  pay¬ 
ment  under  section  736  (a). 

(ii)  If  the  retiring  partner  or  deceased 
partner’s  successor  in  interest  receives 
payments  which  are  not  fixed  in  amount, 
such  payments  shall  first  be  treated  as 
payments  in  exchange  for  his  interest  in 
partnership  property  under  section  736 
(b)  to  the  extent  of  the  value  of  that 
interest  and,  thereafter,  as  payments 
under  section  736  (a). 

(iii)  In  lieu  of  the  rules  provided  in 
subdivisions  (i)  and  (ii)  of  this  subpara¬ 
graph,  the  allocation  of  each  annual  pay¬ 
ment  between  section  736  (a)  and  (b) 
may  be  made  in  any  manner  to  which  all 
the  remaining  partners  and  the  with¬ 
drawing  partner  or  his  successor  in  inter¬ 
est  agree,  provided  that  the  total  amount 
allocate  to  property  vmder  section  736 
(b)  does  not  exceed  the  fair  market  value 
of  such  property  at  the  date  of  death  or 
retirement. 

(6)  Except  to  the  extent  section  751 
(b)  applies,  the  amount  of  any  gain  or 
loss  with  respect  to  payments  under  sec¬ 
tion  736  (b)  for  a  retiring  or  deceased 
partner’s  interest  in  property  for  each 
year  of  payment  shall  be  determined 
under  section  731.  However,  where  the 
total  of  section  736  (b)  payments  is  a 
fixed  sum,  a  retiring  partner  or  a  de¬ 
ceased  partner’s  successor  in  interest 
may  elect  (in  his  tax  return  for  the  first 
taxable  year  for  which  he  receives  such 
payments) ,  to  report  and  to  measure  the 
amount  of  any  gain  or  loss  by  the  dif¬ 
ference  between — 

(i)  The  amount  treated  as  a  distribu¬ 
tion  under  section  736  (b)  in  that  year, 
and 

(ii)  The  portion  of  the  adjusted  basis 
of  the  partner  for  his  partnership  inter¬ 
est  attributable  to  such  distribution  (i.  e., 
the  amount  which  bears  the  same  pro¬ 
portion  to  the  partner’s  total  adjusted 
basis  for  his  partnership  interest  as  the 
amount  distributed  under  section  736 
(b)  in  that  year  bears  to  the  total  amount 
to  be  distributed  under  section  736  (b) ) . 

A  recipient  who  elects  under  this  sub- 
paragraph  shall  attach  a  statement  to 
his  tax  return  for  the  first  taxable  year 
for  which  he  receives  such  payments, 
indicating  his  election  and  showing  the 
computation  of  the  gain  included  in 
gross  income. 

(7)  The  provisions  of  this  paragraph 
may  be  illustrated  by  the  following 
examples: 

Example  (1)  Partnership  ABC  is  a  per¬ 
sonal  service  partnership  and  its  balance 
sheet  is  as  follows: 


Assets 


Adjusted 
basis 
per  books 

Market 

value 

$13,000 

0 

20,000 

$13,000- 

30,000 

23,000 

Capital  and  section  1231  assets... 

33,000 

66,000 

Liabilities  and  Capitai 


Per  books 

Value 

Liabilities _  .  _  _ 

$3,000 

10,000 

10,000 

10,000 

Capital: 

A _  , 

B _ 

21'.  000 

C _ 

Total-  —  -  --  ..... 

33,000 

66,000 

Partner  A  retires  from  the  partnership  in 
accordance  with  an  agreement  whereby  his 
share  of  liabilities  ($1,000)  is  assumed.  In 
addition  he  is  to  receive  $9,000  in  the  year 
of  retirement  plus  $10,000  in  each  of  the  two 
succeeding  years.  Thus,  the  total  that  A 
receives  for  his  partnership  interest  is  $30,- 
000  ($29,000  in  cash  and  $1,000  in  liabilities 
assumed) .  Under  the  agreement  terminating 
A’s  interest,  the  value  of  A’s  interest  in  sec¬ 
tion  736  (b)  partnership  property  is  $12,000 
(one- third  of  $36,000,  the  sum  of  $13,000  cash 
and  $23,000,  the  fair  market  value  of  capital 
and  section  1231  assets).  A’s  share  in  un¬ 
realized  receivables  is  not  included  in  his 
interest  in  partnership  property  described  in 
section  736  (b).  Since  the  basis  of  A’s  in¬ 
terest  is  $11,000  ($10,000  plus  $1,000,  his  share 
of  partnership  liabilities),  he  will  realize  a 
capital  gain  of  $1,000  ($12,000  minus  $11,000) 
from  the  disposition  of  his  Interest  in  part¬ 
nership  property.  ’The  remaining  $18,000 
($30,000  minus  $12,000)  will  constitute  pay¬ 
ment®  under  section  736  (a)  (2)  which  are 
taxable  to  A  as  guaranteed  payments  under 
section  707  (c).  The  payment  for  the  first 
year  is  $10,000,  consisting  of  $9,000  in  cash, 
plus  $1,000  in  liability  assumed  (section  752 
(b) ) .  Thus,  unless  the  partners  agree  other¬ 
wise  under  subparagraph  (5)  (iii)  of  this 
paragraph,  each  annual  payment  of  $10,000 
will  be  allocated  as  follows:  $6,000  (18,000/ 
30,000  of  $10,000)  is  a  section  736  (fe)  (2) 
payment  and  $4,000  (12,000/30,000  of  $10,000) 
is  a  payment  for  an  interest  in  section  736 
(b)  partnership  property.  (The  partnership 
may  deduct  the  $6,000  guaranteed  payment 
made  to  A  in  each  of  the  3  years.)  The  gain 
on  the  payments  for  partnership  property  will 
be  determined  under  section  731,  as  provided 
in  subparagraph  (6)  of  this  paragraph.  A 
will  treat  only  $4,000  of  each  payment  as 
a  distribution  in  a  series  in  liquidation  of 
his  entire  interest  and,  under  section  731, 
will  have  a  capital  gain  of  $1,000  when  the 
last  payment  is  made.  However,  if  A  so  elects, 
as  provided  in  subparagraph  (6)  of  this  para¬ 
graph,  he  may  treat  such  gain  as  follows: 
Of  each  $4,000  payment  attributable  to  A’s 
Interest  in  partnership  property,  $333  is  capi¬ 
tal  gain  (one-third  of  the  total  capital  gain 
of  $1,000),  and  $3,667  is  a  return  of  capital. 

Example  (2) .  Assume  the  same  facts  as  in 
example  (1)  of  this  subparagraph  except  that 
the  agreement  between  the  partners  provides 
for  payments  to  A  for  3  years  of  a  percentage 
of  annual  income  instead  of  a  fixed  amount. 
Unless  the  partners  agree  otherwise  under 
subparagraph  (5)  (ill)  of  this  paragraph,  all 
payments  received  by  A  up  to  $12,000  shall 
be  treated  under  section  736  (b)  as  payments 
for  A’s  interest  in  partnership  property.  His 
gain  of  $1,000  will  be  taxed  only  after  he  has 
received  his  full  basis  under  section  731. 
Since  the  payments  are  not  fixed  in  amount, 
the  election  provided  in  subparagraph  (6) 
of  this  paragraph  is  not  available.  Any  pay¬ 
ments  in  excess  of  $12,000  shall  be  treated  as 
a  distributive  share  of  partnership  income 
to  A  under  section  736  (a)  (1). 

Example  (3).  Assume  the  same  facts  as 
in  example  (1)  of  this  subparagraph  except 
that  the  partnership  agreement  provides  that 
the  payment  for  A’s  interest  in  partnership 
property  shall  Include  payment  for  his  in¬ 
terest  in  the  good  will  of  the  partnership.  At 
'the  time  of  A’s  retirement,  the  partners  de¬ 
termine  the  value  of  partnership  good  will  to 
be  $9,000.  The  value  of  A’s  Interest  in  part¬ 
nership  property  described  in  section  736  (b) 
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Is  thus  $15,000  (one-third  of  $45,000,  the 
sum  of  $13,000  cash,  pltts  $23,000,  the  value 
of  capital  and  section  1231  assets,  plus  $9,000 
good  will).  From  the  disposition  of  his  in¬ 
terest  in  partnership  property,  A  will  realize  a 
capital  gain  of  $4,000  ($15,000,  minus  $11,- 
000)  the  basis  of  his  interest,  l^e  remaining 
$16,000  ($30,000  minus  $15,000)  wiU  con¬ 
stitute  payments  under  section  736  (a)  (2) 
which  are  taxable  to  A  as  guaranteed  pay¬ 
ments  under  section  707  (c) . 

(c)  Cross  reference.  See  section  753 
for  treatment  of  payments  under  sec¬ 
tion  736  (a)  as  income  in  respect  of  a 
decedent  under  section  691. 

Transfers  of  Interests  in  a  Partnership 

§  1,741  Statutory  provisions;  recog~ 
nition  and  character  of  gain  or  loss  on 
sale  or  exchange. 

Sec.  741.  Recognition  and  character  of 
gain  or  loss  on  sale  or  exchange.  In  the 
case  of  a  sale  or  exchange  of  an  interest  In 
partnership,  gain  or  loss  shall  be  recog¬ 
nized  to  the  transferor  partner.  Such  gain 
or  loss  shall  be  considered  as  gain  or  logs 
from,  the  sale  or  exchange  of  a  capital  asset, 
except  as  otherwise  provided  in  section  751 
(relating  to  unrealized  receivables  and  in¬ 
ventory  itenft.s  which  have  appreciated  sub¬ 
stantially  in  value). 

§  1.741-1  Recognition  and  character 
of  gain  or  loss  on  sale  or  exchange,  (a) 
The  sale  or  exchange  of  an  interest  in  a 
partnership  shall,  except  to  the  extent 
section  751  (a)  applies,  be  treated  as  the 
sale  or  exchange  of  a  capital  asset,  re¬ 
sulting  in  capital  gain  or  loss  measured 
by  the  difference  between  the  amount 
realized  and  the  adjusted  basis  of  the 
partnership  interest,  as  determined 
under  section  705.  For  treatment  of 
selling  partner’s  distributive  share  up  to 
date  of  sale,  see  section  706  (c)  (2). 
Where  the  provisions  of  section  751  re¬ 
quire  the  recognition  of  ordinary  income 
or  loss  with  respect  to  a  portion  of  the 
amount  realized  from  such  sale  or  ex¬ 
change,  the  amount  realized  shall  be  re¬ 
duced  by  the  amount  attributable  under 
section  751  to  unrealized  receivables 
and  substantially  appreciated  inventory 
items,  and  the  adjusted  basis  of  the 
transferor  partner’s  interest  in  the  part¬ 
nership  shall  be  reduced  by  the  portion 
of  such  basis  attributable  to  such  un¬ 
realized  receivables  and  substantially 
appreciated  inventory  items.  See  section 
751  and  §  1.751-1. 

(b)  Section  741  shall  apply  whether 
the  partnership  interest  is  sold  to  one  or 
more  members  of  the  partnership  or  to 
one  or  more  persons  who  are  not  mem¬ 
bers  of  the  partnership.  Section  741 
shall  also  apply  even  though  the  sale  of 
the  partnership  interest  results  in  a  ter¬ 
mination  of  the  partnership  under  sec¬ 
tion  708  (b).  Thus,  the  provisions  of 
section  741  shall  be  applicable  (1)  to  the 
transferor  partner  in  a  2 -man  partner¬ 
ship  when  he  sells  his  interest  to  the 
other  partner,  and  (2)  to  all  the  mem¬ 
bers  of  a  partnership  when  they  sell 
their  interests  to  one  or  more  persons 
outside  the  partnership. 

(c)  See  section  351  for  nonrecogni¬ 
tion  of  gain  or  loss  upon  transfer  of  a 
partnership  interest  to  a  corporation 
controlled  by  the  transferor. 

§  1.742  Statutory  provisions;  basis  of 
transferee  partner’s  interest. 


Sec.  742.  Basis  of  transferee  partner’s  in¬ 
terest.  The  basis  of  an  interest  in  a  partner¬ 
ship  acquired  other  than  by  contribution 
shall  be  determined  under  part  II  of  sub¬ 
chapter  O  (sec.  1011  and  following). 

§  1.742-1  Basis  of  transferee  partner’s 
interest.  The  basis  to  a  transferee  part¬ 
ner  of  an  interest  in  a  partnership  shall 
be  determined  under  the  general  basis 
rules  for  property  provided  by  part  n 
of  subchapter  O  (sections  1011  to  1022, 
inclusive).  Thus,  the  basis  of  a  pur¬ 
chased  interest  will  be  its  cost.  The  basis 
of  a  partnership  interest  acquired  from  a 
decedent  is  the  fair  market  value  of  the 
interest  at  the  date  of  his  death  or  at 
the  alternate  valuation  date,  increased 
by  his  estate’s  or  other  successor’s  share 
of  partnership  liabilities,  if  any,  on  that 
date,  and  reduced  to  the  extent  ttiat  such 
value  is  attributable  to  items  constitut¬ 
ing  income  in  respect  of  a  decedent  (see 
section  753  and  §§  1.706-1  (c)  (3)  (v) 
and  1.753-1  (b) )  under  section  691.  See 
section  1014  (c) .  For  basis  of  teontribut- 
ing  partner’s  interest,  see  section  722. 
The  basis  so  determined  is  then  subject 
to  the  adjustment  provided  in  section 
705. 

§  1.743  Statutory  provisions;  optional 
adjustment  to  basis  of  partnership 
property. 

Sec.  743.  Optional  adjustment  to  basis  of 
partnership  property — (a)  General  rule. 
The  basis  of  partnership  property  shall  not 
be  adjusted  as  the  result  of  a  transfer  of  an 
interest  in  a  partnership  by  sale  or  exchange 
or  on  the  death  of  a  partner  unless  the  elec¬ 
tion  provided  by  section  754  (relating  to 
optional  adjustment  to  basis  of  partnership 
property)  is  in  effect  with  respect  to  such 
partnership. 

(b)  Adjustment  to  basis  of  partnership 
property.  In  the  case  of  a  transfer  of  an 
interest  in  a  partnership  by  sale  or  exchange 
or  upon  the  death  of  a  partner,  a  partnership 
with  respect  to  which  the  election  provided 
in  section  754  is  in  effect  shall — 

(1)  Increase  the  adjusted  basis  of  the 
partnership  property  by  the  excess  of  the 
basis  to  the  transferee  partner  of  his  Interest 
in  the  partnership  over  his  proportionate 
share  of  the  adjusted  basis  of  the  partner¬ 
ship  property,  or 

(2)  Decrease  the  adjusted  basis  of  the 
partnership  property  by  the  excess  of  the 
transferee  partner’s  proportionate  share  of 
the  adjusted  basis  of  the  partnership  prop¬ 
erty  over  the  basis  of  his  interest  in  the 
partnership. 

Under  regulations  prescribed  by  the  Secre¬ 
tary  or  his  delegate,  such  increase  or  de¬ 
crease  shall  constitute  an  adjustment  to 
the  basis  of  partnership  property  with  re¬ 
spect  to  the  transferee  partner  only.  A 
partner’s  proportionate  share  of  the  adjusted 
basis  of  partnership  property  shall  be  deter¬ 
mined  in  accordance  with  his  interest  in 
partnership  capital  and,  in  the  case  of  an 
agreement  described  in  section  704  (c)  (2) 
(relating  to  effect  of  partnership  agreement 
on  contributed  property) ,  such  share  shall 
be  determined  by  taking  such  agreement 
into  account.  In  the  case  of  an  adjustment 
under  this  subsection  to  the  basis  of  partner¬ 
ship  property  subject  to  depletion,  any  de¬ 
pletion  allowable  shall  be  determined  sep¬ 
arately  for  the  transferee  partner  with  re¬ 
spect  to  his  interest  in  such  property. 

(c)  Allocation  of  basis.  The  allocation  of 
basis  among  partnership  properties  where 
subsection  (b)  is  applicable  shall  be  made 
in  accordance  with  the  rules  provided  in 
section  755. 


§  1.743-1  Optional  adjustment  to 
basis  of  partnership  property — (a)  Gen¬ 
eral  rule.  The  basis  of  partnership 
property  shall  not  be  adjusted  as  the  re¬ 
sult  of  a  transfer  of  an  interest  in  a 
partnership,  either  by  sale  or  exchange 
or  as  a  result  of  the  death  of  a  partner, 
unless  the  election  provided  by  section 
754  (relating  to  optional  adjustment  to 
basis  of  partnership  property)  is  in  effect 
with  respect  to  the  partnership.  How¬ 
ever,  whether  or  not  the  election  pro¬ 
vided  in  section  754  is  in  effect,  the  basis 
of  partnership  property  shall  not  be  ad¬ 
justed  as  the  result  of  a  contribution  of 
property,  including  money,  to  the  part¬ 
nership. 

(b)  Adjustment  to  basis  of  partnership 
property — (1)  Determination  of  adjust¬ 
ment.  In  the  case  of  a  transfer  of  an 
interest  in  a  partnership,  either  by  sale 
or  exchange  or  as  a  result  of  the  death 
of  a  partner,  a  partnership  ^is  to  which 
the  election  under  section  754  is  in  effect 
shall — 

(i)  Increase  the  ati justed  basis  of 
partnership  property  by  the  excess  of  the 
transferee’s  basis  for  his  partnership  in¬ 
terest  over  his  share  of  the  adjusted  basis 
to  the  partnership  of  all  partnership 
property,  or 

(ii)  Decrease  the  adjusted  basis  of 
partnership  property  by  the  excess  of  the 
transferee  partner’s  share  of  the  ad¬ 
justed  basis  of  all  partnership  property 
over  his  basis  for  his  partnership  interest. 

The  amount  of  the  increase  or  decrease 
constitutes  an  adjustment  affecting  the 
basis  of  partnership  property  with  re¬ 
spect  to  the  transferee  partner  only. 
Thus,  for  purposes  of  depreciation,  de¬ 
pletion,  gain  or  loss,  and  distributions, 
the  transferee  partner  will  have  a  spe¬ 
cial  basis  for  those  partnership  proper¬ 
ties  which  are  adjusted  under  section 
743  (b)  and  this  paragraph.  This  spe¬ 
cial  basis  in  his  share  of  the  common 
partnership  basis  (i.  e.,  the  adjusted 
basis  of  such  properties  to  the  partner¬ 
ship  without  regard  to  any  special  basis 
adjustments  of  any  transferee)  plus  or 
minus  his  special  basis  adjustments.  A 
partner’s  share  of  the  adjusted  basis  of 
partnership  property  is  equal  to  the 
sum  of  his  interest  as  a  partner  in  part¬ 
nership  capital  and  surplus,  plus  his 
share  of  partnership  liabilities.  Where 
an  agreement  with  respect  to  contributed 
property  is  in  effect  under  section  704 
(c)  (2),  such  agreement  shall  be  taken 
into  account  in  determining  a  partner’s 
share  of  the  adjusted  basis  of  partner¬ 
ship  property.  Generally,  if  a  partner’s 
interest  in  partnership  capital  and 
profits  is  Vs,  his  share  of  the  adjusted 
basis  of  partnership  property  will  be  Vs 
of  such  basis.  The  provisions  of  this 
paragraph  may  be  illustrated  by  the  fol¬ 
lowing  examples: 

Example  (1).  A  Is  a  member  of  partner¬ 
ship  ABC  in  which  the  partners  have  equal 
Interests  in  capital  and  profits.  The  part¬ 
nership  has  made  the  election  under  sec¬ 
tion  754,  relating  to  the  optional  adjust¬ 
ment  to  the  basis  of  partnership  property. 
A  sells  his  interest  to  P  for  $22,000.  The 
balance  sheet  of  the  partnership  at  the  date 
of  sale  shows  the  following: 
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Assets 


Adjusted 
basis  per 
books 

Market 

value 

$5,000 

10,000 

20,000 

20,000 

$5,000 

10,000 

21,000 

40,000 

Total..  _ 

65,000 

76,000 

Liabilities  and  Capital 


Adjusted 
basis  per 
books 

Value 

$10,000 

15,000 

15,000 

15,000 

$10,000 

22,000 

22,000 

22,000 

Capital: 

A  _  _ 

B . 

O  _ 

Total-. ............. _ 

65,000 

76,000 

The  amount  of  the  adjustment  under  section 
743  (b)  is  the  difference  between  the  basis 
of  the  transferee’s  interest  in  the  partnership 
and  his  share  of  the  adjusted  basis  of  part¬ 
nership  property.  Under  section  742,  the 
basis  of  P’s  interest  is  $25,333  (the  cash  paid 
for  A’s  interest,  $22,000,  plus  $3,333,  P’s  share 
of  partnership  liabilities).  P’s  share  of  the 
adjusted  basis  of  partnership  property  is 
$18,333,  i.  e.,  $15,000  plus  $3,333.  The  amount 
to  be  added  to  the  basis  of  partnership  prop¬ 
erty  is,  therefore,  $7,000,  the  difference  be¬ 
tween  $25,333  and  $18,333.  This  amount 
will  be  allocated  to  partnership  properties  in 
accordance  with  the  rules  set  forth  in  section 
755  and  §  1.755-1. 

Example  (2).  '  D  Is  a  member  of  partner¬ 
ship  DEF  in  which  the  partners  have  equal 
Interests  in  profits,  but  not  in  capital.  The 
partnership  has  made  the  election  under 
section  754.  D  dies  and  his  Interest  passes 
to  W,  his  widow.  The  balance  sheet  of  the 
partnership  at  the  date  of  D’s  death  shows 
the  following: 

Assets 


Adjusted 
basis  pex 
books 

Market 

value 

$7,000 

$7,000 
10,0(X) 
24, 000 

10,000 

20,000 

20,000 

40,000 

57,000 

81,000 

Liabilities  and  Capital 


Adjusted 
basis  per 
l)ooks 

Value 

$10,000 

18,000 

1.5,000 

14,000 

$10,000 

26,000 

23,000 

22,000 

Capital: 

D . 

E . 

r . 

Total . 1 _ 

57,000 

81,000 

The  amount  of  the  adjustment  under  sec¬ 
tion  743  (b)  is  the  difference  between  the 
basis  of  the  transferee’s  interest  in  the  part¬ 
nership  and  her  share  of  the  adjusted  basis  of 
partnership  property.  Under  section  742,  the 
basis  of  W’s  interest  is  $29,333  (the  fair  mar¬ 
ket  value  of  D’s  interest  at  his  death,  $26,000, 
plus  $3,333,  his  share  of  partnership  lia¬ 
bilities)  .  W’s  share  of  the  adjusted  basis  of 
partnership  property  is  $21,333  (i.  e.,  $18,000 
plus  $3,333,  per  share  of  partnership  liabili¬ 
ties)  .  The  amount  to  be  added  to  the  basis 
of  partnership  property  is,  therefore,  $8,000, 
the  difference  between  $29,333  and  $21,333. 


This  amount  will  be  allocated  to  partnership 
properties  in  accordance  with  the  rules  set 
forth  in  section  755  and  §  1.755-1. 

Note  that  in  examples  (1)  and  (2)  of  this 
subparagraph  the  amount  of  the  adjust¬ 
ment  does  not  depend  upon  the  adjusted 
basis  to  the  transferor  for  his  interest  in 
partnership  capital. 

(2)  Determination  of  partner’s  share 
of  adjusted  basis  of  partnership  property. 
(i)  Under  the  provisions  of  section  743 
(b),  a  partner’s  share  of  the  adjusted 
basis  of  partnership  property  shall  be  de¬ 
termined  by  taking  into  account  the  ef¬ 
fect  of  any  partnership  agreement  with 
respect  to  contributed  property  as  de¬ 
scribed  in  section  704  (c)  (2) ,  or  the  ef¬ 
fect  of  the  contribution  of  undivided 
interests  under  section  704  (c)  (3) .  This 
rule  may  be  illustrated  by  the  following 
examples: 

Example  (1).  A,  B,  and  C  form  partnership 
ABC,  to  which  A  contributes  land  worth 
$1,000  (property  X)  with  an  adjusted  basis  to 
him  of  $400,  and  B  and  C  each  contributes 
$1,000  cash.  Each  partner  has  $1,000  credited 
to  him  on  the  books  of  the  partnership  as 
his  capital  contribution.  The  partners  share 
in  profits  equally.  During  the  partnership’s 
first  taxable  year,  property  X  appreciates  in 
value  to  $1,300.  A  sells  his  one-third  Interest 
in  the  partnership  to  D  for  $1,100,  when  the 
election  under  section  754  is  in  effect.  No 
agreement  under  section  704  (c)  (2)  is  in 
effect.  'The  adjusted  basis  of  the  partnership 
property  is  increased  with  respect  to  D  by 
the  excess  of  his  basis  for  his  partnership 
interest,  $1,100,  over  his  share  of  the  ad¬ 
justed  basis  of  partnership  property,  $800 
( of  $2,400,  the  total  adjusted  basis  of 
partnership  property).  The  amount  of  the 
adjustment,  therefore,  is  $300  ($1,100  minus 
$800),  which  is  an  increase  in  the  basis  of 
partnership  property  with  respect  to  D  only. 
This  special  basis  adjustment  will  be  allo¬ 
cated  to  property  X.  (See  section  755  and 
§  1.755-1.)  If  property  X  is  sold  for  $1,600, 
the  gain  to  the  partnership  is  $1,200  ($1,600 
received,  less  the  adjusted  common  partner¬ 
ship  basis  of  $400  for  property  X).  ’Thus, 
each  partner’s  distributive  share  of  the  gain 
on  the  sale  is  $400.  However,  D’s  recognized 
gain  is  only  $100  (his  $400  distributive  share 
of  the  gain,  reduced  by  $300,  his  special  basis 
adjustment  with  respect  to  property  X).  If 
D  purchased  his  interest  from  B  or  C,  the 
partners  who  contributed  cash,  D’s  adjust¬ 
ment  under  section  743  (b)  would  also  be 
$300,  computed  in  exactly  the  same  manner 
as  in  the  case  of  a  purchase  from  A. 

Example  (2).  Assume  that  partnership 
ABC  described  in  example  (1)  of  this  sub¬ 
division  has  an  agreement  under  section  704 
(c)  (2)  with  respect  to  property  X,  stating 
that  upon  the  sale  of  that  property  any  gain, 
to  the  extent  attributable  to  the  precontribu¬ 
tion  appreciation  of  $600  (the  difference  be¬ 
tween  its  value,  $1,000,  and  its  basis,  $400, 
at  the  time  of  the  contribution )  is  to  be  allo¬ 
cated  entirely  to  A,  who  contributed  prop¬ 
erty  X.  Upon  the  purchase  of  A’s  interest  by 
D  for  $1,100,  the  computation  of  D’s  special 
basis  would  differ  from  that  indicated  in 
example  (1)  of  this  subdivision  as  follows: 
Under  the  partnership  agreement,  A’s  share 
of  the  $2,400  adjusted  basis  of  partnership 
property  is  only  $400  (his  basis  for  property 
X  prior  to  its  contribution  to  the  partner¬ 
ship),  and  B’s  and  C’s  share  is  $1,000  each 
(the  amount  of  the  cash  Investment  of  each) . 
The  amount  of  the  Increase  to  D  in  the  ad¬ 
justed  basis  of  partnership  property  under 
section  743  (b)  (1)  is  $700  (the  excess  of 
$1,100,  D’s  cost  basis  for  his  Interest,  over 
$400,  A’s  share  of  the  adjusted  basis  of  piart- 
nership  property  to  which  D  succeeds) .  This 
amount  constitutes  an  adjustment  to  the 


basis  of  partnership  property  with  respect  to 
D  only.  If  X  is  sold  by  the  partnership  for 
$1,600,  the  gain  is  $1,200  ($1,600  received  less 
the  adjusted  common  partnership  basis  of 
$400).  Under  the  partnership  agreement, 
$600  of  this  gain,  which  is  attributable  to 
precontribution  appreciation  in  value,  is 
allocable  to  D,  who  is  A’s  successor.  The 
remaining  $600  gain  is  not  subject  to  the 
agreement  and  is  allocable  to  the  partners 
equally,  $200  each.  D’s  distributive  share  of 
the  partnership  gain  is  thus’  $600  plus  $200, 
or  $800.  However,  D  has  a  special  basis  ad¬ 
justment  of  $700  under  section  743  (b)  (1), 
which  reduces  his  gain  from  $800  to  $100. 

B  and  C  each  has  a  gain  of  $200,  which  is 
unaffected  by  the  transfer  of  A’s  interest 
to  D. 

Example  (3).  Assume  the  same  facts  as 
in  example  (2)  of  this  subdivision,  except 
that  D  has  purchased  his  interest  from  B 
instead  of  from  A.  His  special  basis  adjust¬ 
ment  for  partnership  property  in  this  case 
differs  from  that  where  he  had  purchased 
his  interest  from  A,  because  of  the  effect  of 
the  agreement  under  section  704  (c)  (2). 
In  this  case,  D  is  a  successor  to  B,  whose 
share  of  the  adjusted  basis  of  partnership 
property  is  $1,000,  instead  of  A,  whose  share  is 
only  $400.  As  a  result,  the  adjustment  under 
section  743  (b)  (1)  is  the  excess  of  D’s  cost 
basis  for  his  interest,  $1,100,  over  his  share  of 
the  adjusted  basis  of  partnership  property, 
$1,000,  or  $100.  In  this  case,  if  property  X 
is  sold  for  $1,600,  the  partnership  gain  is 
$1,200  ($1,600  less  the  adjusted  partnership 
basis  of  $400).  Of  this  gain,  $600,  represent¬ 
ing  precontribution  appreciation,  is  allocable 
to  A  under  the  partnership  agreement.  The 
remaining  $600  is  allocable  in  the  amount 
of  $200  to  each  partner.  Since  D  as  a  trans¬ 
feree  has  a  special  basis  adjustment  of  $100 
under  section  743  (b).  (1),  his  gain  is  re¬ 
duced  from  $200  to  $100. 

(ii)  If  a  partner  receives  a  distribu¬ 
tion  of  property  with  respect  to*  which 
another  partner  has  a  special  basis  ad¬ 
justment,  the  distributee  shall  not  take 
into  account  the  special  basis  adjust¬ 
ment  of  the  other  partner.  However,  the 
partner  with  the  special  basis  adjust¬ 
ment  will  reallocate  it  under  section  755 
to  remaining  partnership  property  of 
a  like  kind  or,  if  he  receives  a  distribu¬ 
tion  of  like  property,  to  such  distributed 
property.  If  a  partner  receives  a  dis¬ 
tribution  of  property  with  respect  to 
which  he  has  a  special  basis  adjustment, 
such  basis  adjustment  will  be  taken  into 
account  when  relevant  under  section 
732.  See  §  1.732-2  (b) .  If,  at  the  time 
a  partner  receives  property  (whether- 
or  not  he  has  a  special  basis  ad- 
basis  adjustment  with  respect  to  such 
property),  he  relinquishes  his  interest 
in  other  property  of  a  like  kind  with  re¬ 
spect  to  which  he  has  a  special  basis 
adjustment,  the  adjusted  basis  to  the 
partnership  of  the  distributed  property 
shall  include  his  special  basis  adjust¬ 
ment  for  the  property  in  which  he  relin¬ 
quished  his  interest.  For  the  purposes 
of  the  preceding  sentence,  a  partner  will 
be  considered  as  having  relinquished 
his  interest  in  any  remaining  partner¬ 
ship  properties  when  his  interest  has 
been  completely  liquidated:  however, 
when  a  partner  receives  a  distribution 
not  in  liquidation,  he  will  be  considered 
as  relinquishing  his  interest  only  in 
property  distributed  to  other  partners. 
For  the  purposes  of  this  subdivision,  like 
property  means  property  of  the  same 
class,  that  is,  stock  in  trade,  property 
used  in  the  trade  or  business,  capital 
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assets,  etc.  Fqr  certain  adjustments  to 
the  basis  of  remaining  partnership  prop¬ 
erty  after  a  distribution  to  a  transferee 
partner,  see  §  1.734-2  (b).  The  pro- 
visions.of  this  subdivision  may  be  illus¬ 
trated  by  the  following  examples; 

Example  (i).  C  Is  a  transferee  partner  In 
partnership  BC.  The  partnership  owns, 
among  other  assets,  X,  a  depreciable  asset 
with  a  common  basis  to  the  partnership  of 
$1,000  and  a  special  basis  adjustment  to  C  of 
$200,  and  Y,  another  depreciable  asset  with 
a  common  basis  of  $800  and  a  special  basis 
adjustment  to  C  of  $300.  B  and  C  agree  that 
B  will  receive  a  distribution  of  property  Y, 
and  C  will  receive  a  distribution  of  property 
X,  with  all  other  property  to  remain  in  the 
partnership.  With  respect  to  B,  the  partner¬ 
ship  basis  of  property  Y  is  $800,  the  common 
partnership  basis.  Y  will,  therefore,  have 
a  basis  of  $800  in  B’s  hands  under  section 
732  (a)  which  provides  for  the  use  of  a 
carryover  basis  in  the  case  of  current  dis¬ 
tributions.  With  respect  to  C,  however,  the 
partnership  basis  of  property  X  is  $1,500, 
the  common  partnership  basis  of  $1,000,  plus 
C’s  special  basis  adjustment  of  $200  for 
property  X,  plus  C’s  additional  special  basis 
adjustment  of  $300  for  property  Y,  in  which 
he  has  relinquished  his  interest. 

Example  (2).  (a)  Partner  D  acquired  his 
one-third  interest  in  partnership  BCD  for 
$14,000  from  A  previous  partner  when  an 
election  under  section  754  was  in  effect. 
Therefore,  under  section  743  (b),  D  has  a 
special  basis  adjustment  for  certain  partner¬ 
ship  property.  Assume  that  at  the  time  of 
the  distribution  in  paragraph  (b)  of  this 
example,  the  partnership  assets  consist  of 
cash  and  rental  property  and  that  such 
assets  and  D’s  special  basis  adjustments  un¬ 
der  section  743  (b)  are  as  follows: 


Item 

Fair 

market 

value 

Com¬ 

mon 

part¬ 

nership 

basis 

D’s 

share 

D’s 

special 

basis 

adjust¬ 

ment 

Part¬ 
nership 
basis  to 
D 

Cash _ 

$12,000 

9,000 

6,000 

8,  (XK) 

9,  000 
9,000 
7,000 

$12,000 

1,200 

4.500 

1.500 
4,800 
6.000 
3,000 

$4,000 

400 

1,500 

500 

1,600 

2,000 

1,000 

$i000 

400 

1,500 

5<K) 

3,600 

2,000 

2,000 

House: 

TT  . 

V  . 

w 

X 

$2,000 

Y 

z . 

1,000 

Total— 

60,000 

33,000 

11,000 

3,000 

14,000 

(b)  Assume  further  that  D  receives  $4,000 
In  cash  and  houses  Y  and  Z  in  complete 
liquidation  of  his  interest  in  partnership 
BCD.  In  determining  the  basis  to  D  of 
houses  Y  and  Z  under  section  732  (b)  and 

(c),  D  must  allocate  $10,000  basis  ($14,000 
basis  for  his  interest,  less  $4,000  cash  re¬ 
ceived)  to  houses  Y  and  Z  in  proportion  to 
their  adjusted  bases  to  the  partnership.  For 
purposes  of  section  732  (c),  the  adjvisted 
basis  of  house  Y  is  $7,200.  ($6,000  common 

partnership  basis,  plus  $1,200,  allocated  share 
of  D’S  special  basis  adjustment  of  $2,000  for 
house  X,  in  which  D  relinquished  his  inter¬ 
est).  The  adjusted  basis  of  house  Z  is  $4,800 
($3,CK>0  common  partnership  basis,  plus 
$1,000,  D’s  special  basis  for  bouse  Z,  plus 
$800,  allocated  share  of  D’s  special  basis  of 
$2,000  for  house  X,  in  which  D  relinquished 
his  Interest).  See  subparagraph  (2)  (ii) 
of  this  paragraph  Under  which  6,(X>0/ 10,000 
of  the  $2,0(X>  special  basis  adjustment  for 
X  is  allocated  to  Y  and  4,000/10,000  of  such 
amount  to  Z.  Therefore,  $6,000  basis 
(7,200/12,000  of  $10,000)  is  allocated  to  hovise 
Y  and  $4,000  basis  (4,800/12,000  of  $10,000) 
to  house  Z. 

(c)  Since  houses  Y  and  Z  had  $12,000 
basis  to  the  partnership,  as  computed  in 
paragraph  (b)  of  this  example,  and  only 
$1,000  basis  to  D.  as  determined  under  sec¬ 


tion  732,  the  partnership,  under  section  734 
(b)  (1)  (B),  must  increase  the  basis  of 
remaining  partnership  property  (houses  U, 
V,  W,  and  X)  by  $2,000  (excess  of  $12,000 
over  $10,000) .  For  allocation  of  this  amount, 
see  section  755  and  §  1.755-1. 

(iii)  Where  an  adjustment  is  made 
under  section  743  (b)  to  the  basis  of 
partnership  property  subject  to  deple¬ 
tion,  any  depletion  allowable  shall  be  de¬ 
termined  separately  for  each  partner, 
including  the  transferee  partner,  based 
on  his  interest  in  such  property.  See 
§  1.702-1  (a)  (8).  This  rule  may  be  il¬ 
lustrated  by  the  following  example: 

Example.  A,  B,  and  C  each  contributes 
$5,000  cash  to  form  partnership  ABC,  which 
purchases  oil  property  for  $15,000.  C  sub¬ 
sequently  sells  his  partnership  interest  to  D 
for  $100,000  when  the  election  under  section 
754  is  in  effect.  D  has  a  special  basis  ad¬ 
justment  for  the  oil  property  of  $95,000  (the 
difference  between  D’s  basis,  $100,000,  and  his 
share  of  the  basis  of  partnership  property, 
$5,000).  Assume  that  the  depletion  allow¬ 
ance  computed  under  the  percentage  method 
would  be  $21,000  for  the  taxable  year  so  that 
each  partner  would  be  entitled  to  $7,000  as 
his  share  of  the  deduction  for  depletion. 
However,  under  the  cost  depletion  method,  at 
an  assumed  rate  of  10  percent,  the  allowance 
with  respect  to  D’s  one-third  interest  which 
has  a  basis  to  him  of  $100,000  ($5,000,  plus 
his  special  basis  adjustment  of  $95,000)  is 
$10,000,  although  the  cost  depletion  allow¬ 
ance  with  respect  to  the  one-third  interest 
of  A  and  B  in  the  oil  property,  each  of  which 
has  a  basis  of  $5,000,  is  only  $500.  For  part¬ 
ners  A  and  B,  the  percentage  depletion  is 
greater  than  cost  depletion  and  each  will  de¬ 
duct  $7,000  based  on  the  percentage  deple¬ 
tion  method.  However,  as  to  D,  the  trans¬ 
feree  partner,  the  cost  depletion  method  re¬ 
sults  in  a  greater  allowance  and  D  will,  there¬ 
fore,  deduct  $10,000  based  on  cost  depletion. 
See  section  613  (a) . 

(iv)  Where  there  has  been  more  than 
one  transfer  of  partnership  interests, 
the  last  transferee’s  special  basis  ad¬ 
justment,  if  any,  under  section  743  (b) 
shall  be  determined  by  reference  to  the 
partnership  common  basis  for  its  prop¬ 
erty  without  regard  to  any  prior  trans¬ 
feree’s  special  basis  adjustment.  For  ex¬ 
ample,  A,  B,  and  C  form  a  partnership. 
A  and  B  each  contributes  $1,000  cash 
and  C  contributes  land  with  a  basis  and 
value  of  $1,000.  When  the  land  has  ap¬ 
preciated  in  value  to  $1,300,  A  sells  his 
interest  to  D  for  $1,100  (%  of  $3,300, 
the  value  of  the  partnership  property). 
The  election  under  section  754  is  in  ef¬ 
fect;  therefore,  D  has  a  special  basis 
adjustment  of  $100  with  respect  to  the 
land  under  section  743  (b).  After  the 
land  has  further  appreciated  in  value 
to  $1,600,  D  sells  his  interest  to  E  for 
$1,200  (Vs  of  $3,600,  the  value  of  the 
partnership  property).  Under  section 
743  (b) ,  E  has  a  special  basis  adjustment 
of  $200.  This  amoimt  is  determined 
without  regard  to  any  special  basis  ad¬ 
justment  that  D  may  have  had  in  the 
partnership  assets. 

(3)  Returns.  A  transferee  partner 
who  has  a  special  basis  adjustment  under 
section  743  (b)  shall  attach  a  statement 
to  his  income  tax  return  for  the  first  tax¬ 
able  year  in  which  the  basis  of  any  part¬ 
nership  property  subject  to  the  adjust¬ 
ment  is  pertinent  in  determining  his  in¬ 
come  tax,  showing  the  computation  of 
the  adjustment  and  the  partnership 


properties  to  which  the  adjustment  has 
been  allocated. 

(c)  Allocation  of  basis.  For  the  allo¬ 
cation  of  basis  among  partnership  prop¬ 
erties  where  section  743  (b)  applies,  see 
section  755  and  §  1.755-1. 

Provisions  Common  to  Other  Subparts 

§  1.751  Statutory  provisions;  unre¬ 
alized  receivables  and  inventory  items. 

Sec.  751.  Unrealized  receivables  and  inven¬ 
tory  items — (a)  Sale  or  exchange  of  interest 
in  partnership.  The  amount  of  any  money, 
or  the  fair  market  value  of  any  property,  re¬ 
ceived  by  a  transferor  partner  In  exchange 
for  all  or  a  part  of  his  Interest  in  the  part¬ 
nership  attributable  to — 

(1)  Unrealized  receivables  of  the  part¬ 
nership,  or 

(2)  Inventory  items  of  the  partnership 
which  have  appreciated  substantially  In 
value, 

shall  be  considered  as  an  amount  realized 
from  the  sale  or  exchange  of  property  other 
than  a  capital  asset. 

(b)  Certain  distributions  treated  as  sales 
or  exchanges — (1)  General  rule.  To  the  ex¬ 
tent  a  partner  receives  in  a  distribution — 

(A)  Partnership  property  described  in 
subsection  (a)  (1)  or  (2)  in  exchange  for 
all  or  a  part  of  his  interest  in  other  part¬ 
nership  property  (including  money),  or 

(B)  Partnership  property  (including 
money)  other  than  property  described  in 
subsection  (a)  (1)  or  (2)  in  exchange  for 
all  or  a  part  of  his  interest  in  partnership 
property  described  in  subsection  (a)  (1)  or 
(2). 

puch  transactions  shall,  under  regulations 
prescribed  by  the  Secretary  or  his  delegate, 
be  considered  as  a  sale  or  exchange  of  such 
property  between  the  distributee  and  the 
partnership  (as  constituted  after  the  dis¬ 
tribution)  . 

(2)  Exceptions.  Paragraph  (1)  shall  not 
apply  to — 

(A)  A  distribution  of  property  which  the 
distributee  contributed  to  the  partnership, 
or 

(B)  Payments,  described  in  section  736 
(a),  to  a  retiring  partner  or  successor  in 
interest  of  a  deceased  partner. 

(c)  Unrealized  receivables.  For  purposes 
of  this  subchapter,  the  term  “unrealized  re¬ 
ceivables’*  includes,  to  the  extent  not  previ¬ 
ously  includible  in  income  under  the  method 
of  accounting  used  by  the  partnership,  any 
rights  (contractual  or  otherwise)  to  pay¬ 
ment  for — 

(1)  Goods  delivered,  or  to  be  delivered,  to 
the  extent  the  proceeds  therefrom  would  be 
treated  as  amounts  received  from  the  sale 
or  exchange  of  property  other  than  a  capital 
asset,  or 

(2)  Services  rendered,  or  to  be  rendered. 

(d)  Inrxntory  items  which  have  appreci¬ 
ated  substantially  in  value — (1)  Substantial 
appreciation.  Inventory  items  of  the  part¬ 
nership  shall  be  considered  to  have  appre¬ 
ciated  substantially  in  value  if  their  fair 
market  value  exceeds — 

(A)  120  percent  of  the  adjusted  basis  to 
the  partnership  of  such  property,  and 

(B)  10  percent  of  the  fair  market  value  of 
all  partnership  property,  other  than  money. 

(2)  Inventory  items.  For  purposes  of  this 
subchapter  the  term  “inventory  items’’ 
means — 

(A)  Property  of  the  partnership  of  the 
kind  described  in  section  1221  (1), 

(B)  Any  other  property  of  the  partnership 
which,  on  sale  or  exchange  by  the  partner¬ 
ship.  would  be  considered  property  other 
than  a  capital  asset  and  other  than  property 
described  in  section  1231,  and 

(C)  Any  other  property  held  by  the  part¬ 
nership  which,  if  held  by  the  selling  or  dis¬ 
tributee  partner,  would  be  considered  prop- 
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erty  of  the  tyi)€  described  in  subparagraph 
(A)  or  (B). 

§  1.751-1  Unrealized  receivables  and 
inventory  items — (a)  Sale  or  exchange 
of  interest  in  a  partnership — (1)  Char~ 
acter  of  amount  realized.  To  the  extent 
that  money  or  property  received  by  a 
partner  in  exchange  for  all  or  part  of 
his  partnership  interest  is  attributable 
to  his  share  of  the  value  of  partnership 
unrealized  receivables  or  substantially 
appreciated  inventory  items,  the  money 
or  fair  market  value  of  the  property  re¬ 
ceived  shall  be  considered  as  an  amount 
realized  from  the  sale  or  exchange  of 
property  other  than  a  capital  asset.  The 
remainder  of  the  total  amount  realized 
on  the  sale  or  exchange  of  the  partner¬ 
ship  interest  is  realized  from  the  sale  or 
exchange  of  a  capital  asset  under  section 
741.  For  definition  of  “unrealized  re¬ 
ceivables”  and  “inventory  items  which 
have  appreciated  substantially  in  value”, 
see  section  751  (c)  and  (d).  Unrealized 
receivables  and  substantially  appreciated 
inventory  items  are  hereafter  in  this  sec¬ 
tion  referred  to  as  “section  751  property”. 
See  paragraph  (e)  of  this  section. 

(2)  Determination  of  gain  or  loss. 
The  income  or  loss  realized  by  a  partner 
upon  the  sale  or  exchange  of  his  interest 
in  section  751  property  is  the  difference 
between  (i)  the  portion  of  the  total 
amount  realized  for  the  partnership  in¬ 
terest  allocated  to  section  751  property, 
and  (ii)  the  portion  of  the  selling  part¬ 
ner’s  basis  for  his  entire  interest  allo¬ 
cated  to  such  property.  Generally,  the 
isortion  of  the  total  amount  realized 
which  the  seller  and  the  purchaser  allo¬ 
cate  to  section  751  property  in  an  arm’s 
length  agreement  will  be  regarded  as 
correct.  The  portion  of  the  partner’s 
adjusted  basis  for  his  partnership  inter¬ 
est  to  be  allocated  to  section  751  property 
shall  be  an  amoimt  equal  to  the  basis 
such  property  would  have  had  under  sec¬ 
tion  732  (including  subsection  (d)  there¬ 
of)  if  the  selling  partner  had  received 
his  share  of  such  properties  in  a  current 
distribution  made  immediately  before 
the  sale.  See  §§  1.732-1  and  1.733-2. 
Such  basis  shall  refiect  the  rules  of  sec¬ 
tion  704  (c)  (3),  if  applicable,  or  any 
agreement  under  section  704  (c)  (2). 
Any  gain  or  loss  recognized  which  is  at¬ 
tributable  to  section  751  property  will  be 
ordinary  gain  or  loss.  The  difference  be¬ 
tween  the  remainder,  if  any,  of  the  part¬ 
ner’s  adjusted  basis  for  his  partnership 
interest  and  the  balance,  if  any,  of  the 
amount  realized  is  the  transferor’s  capi¬ 
tal  gain  or  loss  on  the  sale  of  his  part¬ 
nership  interest. 

(3)  Statement  required.  A  transferor 
partner  selling  or  exchanging  any  part 
of  his  interest  in  a  partnership  which  has 
any  section  751  property  at  the  time  of 
sale  or  exchange  shall  submit  with  his 
income  tax  return  for  the  taxable  year 
in  which  the  sale  or  exchange  occurs  a 
statement  setting  forth  separately  the 
following  information: 

(i)  The  date  of  the  sale  or  exchange, 
the  amount  of  the  transferor  partner’s 
adjusted  basis  for  his  partnership  inter¬ 
est,  and  the  portion  thereof  attributable 
to  section  751  property  under  section 
732;  and 
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(ii)  The  amount  of  any  money  and 
the  fair  market  value  of  any  other  prop¬ 
erty  received  or  to  be  received  for  the 
transferred  interest  in  the  partnership, 
and  the  portion  thereof  attributable  to 
section  751  property. 

(iii)  If  the  transferor  partner  com¬ 
putes  his  adjusted  basis  for  section  751 
property  under  the  provisions  of  section 
732  (d),  he  must  also  include  in  the 
statement  the  information  required  by 
§  1.732-1  (d)  (3). 

(iv)  If  the  transferor  partner  has  a 
special  basis  adjustment  under  section 
743  (b),  he  must  also  include  in  the 
statement  the  computation  of  his  spe¬ 
cial  basis  adjustment  and  the  partner¬ 
ship  properties  to  which  the  adjustment 
has  been  allocated. 

(b)  Certain  distributions  treated  as 
sales  or  exchanges — (1)  In  general. 

(i)  Certain  distributions  to  which  sec¬ 
tion  751  (b)  applies  are  treated  in  part 
as  sales  or  exchanges  of  property  between 
the  partnership  and  the  distributee  part¬ 
ner,  and  not  as  distributions  to  which 
sections  731  through  736  apply.  A  dis¬ 
tribution  treated  as  a  sale  or  exchange 
under  section  751  (b)  is  not  subject  to 
the  provisions  of  section  707  (b).  Sec¬ 
tion  751  (b)  applies  whether  or  not  the 
distribution  is  in  liquidation  of  the  dis¬ 
tributee  partner’s  entire  interest  in  the 
partnership.  However,  section  751  (b) 
applies  only  to  the  extent  that  a  partner 
either  receives  section  751  property  in 
exchange  for  his  relinquishing  any  part 
of  his  interest  in  other  property,  or  re¬ 
ceives  other  property  in  exchange  for  his 
relinquishing  any  part  of  his  interest  in 
section  751  property. 

(ii)  Section  751  (b)  does  not  apply  to 
a  distribution  to  a  partner  which  is  not 
in  exchange  for  his  interest  in  other 
partnership  property.  Thus,  section  751 
(b)'  does  not  apply  to  the  extent  that  a 
distribution  consists  of  the  distributee 
partner’s  share  of  section  751  property 
or  his  share  of  other  property.  Simi¬ 
larly,  section  751  (b)  does  not  apply  to 
current  drawings  or  to  advances  against 
the  partner’s  distributive  share,  or  to  a 
distribution  which  is,  in  fact,  a  gift  or 
payment  for  services  or  for  the  use  of 
capital.  In  determining  whether  a  part¬ 
ner  has  received  only  his  share  of  either 
section  751  property  or  of  other  property, 
his  interest  in  such  property  remaining 
in  the  partnership  immediately  after  a 
distribution  must  be  taken  into  accoimt. 
For  example,  the  section  751  property  in 
partnership  ABC  has  a  fair  market  value 
of  $100,000  in  which  partner  A  has  an 
interest  of  30  percent,  or  $30,000.  If  A 
receives  $20,000  of  section  751  property 
in  a  distribution,  and  continues  to  have 
a  30-percent  interest  in  the  $80,000  of 
section  751  property  remaining  in  the 
partnership  after  the  distribution,  only 
$6,000  ($30,000  minus  $24,000  (30  percent 
of  $80,000))  of  the  section  751  property 
received  by  him  will  be  considered  to  be 
his  share  of  such  property.  The  remain¬ 
ing  $14,000  ($20,000  minus  $6,000)  re¬ 
ceived  is  in  excess  of  his  share. 

(iii)  If  a  distribution  is,  in  part,  a  dis¬ 
tribution  of  the  distributee  partner’s 
share  of  section  751  property,  or  of  other 
property  (including  money)  and,  in  part, 
a  distribution  in  exchange  of  such  prop¬ 


erties,  the  distribution  shall  be  divided 
for  the  purpose  of  applying  section  751 
(b).  The  rules  of  section  751  (b)  shall 
first  apply  to  the  part  of  the  distribution 
treated  as  a  sale  or  exchai^ge  of  such 
properties,  and  then  the  rules  of  sections 

731  through  736  shall  apply  to  the  part 
of  the  distribution  not  treated  as  a  sale 
or  exchange.  See  paragraph  (b)  (4) 
(ii)  of  this  section  for  treatment  of  pay¬ 
ments  under  section  736  (a) . 

(2)  Distribution  of  section  751  prop¬ 
erty  (unrealized  receivables  or  substan¬ 
tially  appreciated  inventory  items) .  (i) 
To  the  extent  that  a  partner  receives  sec¬ 
tion  751  property  in  a  distribution  in  ex¬ 
change  for  any  part  of  his  interest  in 
partnership  property  (including  money) 
other  than  section  751  property,  the 
transaction  shall  be  treated  as  a  sale  or 
exchange  of  such  properties  between  the 
distributee  partner  and  the  partnership 
(as  constituted  after  the  distribution) . 

(ii)  At  the  time  of  the  distribution, 
the  partnership  (as  constituted  after  the 
distribution)  realizes  ordinary  income  or 
loss  on  the  sale  or  exchange  of  the  sec¬ 
tion  751  property.  The  amount  of  the 
income  or  loss  to  the  partnership  will  be 
measured  by  the  difference  between  the 
adjusted  basis  to  the  partnership  of  the 
section  751  property  considered  as  sold 
to  or  exchanged  with  the  partner,  and 
the  fair  market  value  of  the  distributee 
partner’s  interest  in  other  partnership 
property  which  he  relinquished  in  the 
exchange.  In  computing  the  partners’ 
distributive  shares  of  such  ordinary  in¬ 
come  or  loss,  the  income  or  loss  shall  be 
allocated  only  to  partners  other  than  the 
distributee  and  separately  taken  into 
account  under  section  702  (a)  (8). 

(iii)  At  the  time  of  the  distribution, 
the  distributee  partner  realizes  gain  or 
loss  measured  by  the  difference  between 
his  adjusted  basis  for  the  property  re¬ 
linquished  in  the  exchange  (including 
any  special  basis  adjustment  which  he 
may  have)  and  the  fair  market  value  of 
the  section  751  property  received  by  him 
in  exchange  for  his  interest  in  other 
property  which  he  has  relinquished. 
The  distributee’s  adjusted  basis  for  the 
property  relinquished  is  the  basis  such 
proiJerty  would  have  had  under  section 

732  (including  subsection  (d)  thereof) 
if  the  distributee  partner  had  received 
such  property  in  a  current  distribution 
immediately  before  the  actual  distribu¬ 
tion  which  is  treated  wholly  or  partly 
as  a  sale  or  exchange  under  section  751 
(b) .  The  character  of  the  gain  or  loss 
to  the  distributee  partner  shall  be  de¬ 
termined  by  the  character  of  the  prop¬ 
erty  in  which  he  relinquished  his  inter¬ 
est. 

(3)  Distribution  of  partnership  prop¬ 
erty  other  than  section  751  property. 
(i)  To  the  extent  that  a  partner  re¬ 
ceives  a  distribution  of  partnership 
property  (including  money)  other  than 
section  751  property  in  exchange  for 
any  part  of  his  interest  in  section  751 
property  of  the  partnership,  the  distri¬ 
bution  shall  be  treated  as  a  sale  or  ex¬ 
change  of  such  properties  between  the 
distributee  partner  and  the  partnership 
(as  constituted  after  the  distribution). 

(ii)  At  the  time  of  the  distribution, 
the  partnership  (as  constituted  after  the 
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distribution)  realizes  gain  or  loss  on  the 
sale  or  exchange  of  the  property  other 
than  section  751  property.  The  amount 
of  the  gain  to  the  partnership  will  be 
measured  by  the  difference  between  the 
adjusted  basis  to  the  partnership  of  the 
distributed  property  considered  as  sold 
to  or  exchanged  with  the  partner,  and 
the  fair  market  value  of  the  distributee 
partner’s  interest  in  section  751  property 
which  he  relinquished  in  the  exchange. 
The  character  of  the  gain  or  loss  to  the 
partnership  is  determined  by  the  charac¬ 
ter  of  the  distributed  property  treated 
as  sold  or  exchanged  by  the  partnership. 
In  computing  the  partners’  distributive 
shares  of  such  gain  or  loss,  the  gain  or 
loss  shall  be  allocated  only  to  partners 
other  than  the  distributee  and  separately 
taken  into  account  under  section  702 
(a)  (8). 

(iii)  At  the  time  of  the  distribution, 
the  distributee  partner  realizes  ordinary 
income  or  loss  on  the  sale  or  exchange 
of  the  section  751  property.  The  amount 
of  the  distributee  partner’s  income  or 
loss  shall  be  measured  by  the  difference 
between  his  adjusted  basis  for  the  section 
751  property  relinquished  in  the  ex¬ 
change  (including  any  special  basis  ad¬ 
justment  which  he  may  have),  and  the 
fair  market  value  of  other  property  (in¬ 
cluding  money)  received  by  him  in  ex¬ 
change  for  his- interest  in  the  section  751 
property  which  he  has  relinquished. 
The  distributee  partner’s  adjusted  basis 
for  the  section  751  property  relinquished 
is  the  basis  such  property  would  have 
had  under  section  732  (including  sub¬ 
section  (d)  thereof)  if  the  distributee 
partner  had  received  such  property  in  a 
current  distribution  immediately  before 
the  actual  distribution  which  is  treated 
wholly  or  partly  as  a  sale  or  exchange 
under  section  751  (b) . 

(4)  Exceptions,  (i)  Section  751  (b) 
does  not  apply  to  the  distribution  to  a 
partner  of  property  which  the  distributee 
partner  contributed  to  the  partnership. 
The  distribution  of  such  property  is  gov¬ 
erned  by  the  rules  set  forth  in  sections 
731  through  736,  relating  to  distributions 
*  by  a  partnership. 

(ii)  Section  751  (b)  does  not  apply  to 
payments  made  to  a  retiring  partner  or 
to  a  deceased  partner’s  successor  in  in¬ 
terest  to  the  extent  that,  under  section 
736  (a) ,  such  payments  constitute  a  dis¬ 
tributive  share  of  partnership  income  or 
guaranteed  payments.  Payments  to  a 
retiring  partner  or  to  a  deceased  part¬ 
ner’s  successor  in  interest  for  his  interest 
in  unrealized  receivables  of  the  partner¬ 
ship  in  excess  of  their  partnership  basis, 
including  any  special  basis  adjustment 
for  them  to  which  such  partner  is  en¬ 
titled,  constitute  payments  under  section 
736  (a)  and,  therefore,  are  not  subject  to 
section  751  (b).  However,  payments 
under  section  736  (b)  which  are  con¬ 
sidered  as  made  in  exchange  for  an  in¬ 
terest  in  partnership  property  are  sub¬ 
ject  to  section  751  (b)  to  the  extent  that 
they  involve  an  exchange  of  substantially 
appreciated  inventory  items  for  other 
property.  Thus,  payments  to  a  retiring 
partner  or  to  a  deceased  partner’s  suc¬ 
cessor  in  interest  under  section  736  must 
first  be  divided  between  payments  under 
section  736  (a)  and  section  736  (b) .  The 


section  736  (b)  payments  must  then  be 
divided,  if  there  is  an  exchange  of  sub¬ 
stantially  appreciated  inventory  items 
for  other  property,  between  the  pay¬ 
ments  treated  as  a  sale  or  exchange  un¬ 
der  section  751  (b)  and  payments 

treated  as  a  distribution  under  sections 
731  through  736.  See  subparagraph  (1) 
(iii)  of  this  paragraph,  and  section  736 
and  §  1.736-1. 

(5)  Statement  required.  A  partner¬ 
ship  which  distributes  section  751  prop¬ 
erty  to  a  partner  in  exchange  for  his 
interest  in  other  partnership  property, 
or  which  distributes  other  property  in 
exchange  for  any  part  of  the  partner’s 
interest  in  section  751  property,  shall 
submit  with  its  return  for  the  year  of 
the  distribution  a  statement  showing 
the  computation  of  any  income,  gain,  or 
loss  to  the  partnership  under  the  provi¬ 
sions  of  section  751  (b)  and  this  para¬ 
graph.  The  distributee  partner  shall 
submit  with  his  return  a  statement  show¬ 
ing  the  computation  of  any  income,  gain, 
or  loss  to  him.  Such  statement  shall 
contain  information  similar  to  that  re¬ 
quired  under  paragraph  (a)  (3)  of  this 
section. 

(c)  Unrealized  receivables.  (1)  ’The 
term  “unrealized  receivables”,  as  used 
in  subchapter  K,  means  any  rights  (con¬ 
tractual  or  otherwise)  to  payment  for — 

(1)  Goods  delivered  or  to  be  delivered 
(to  the  extent  that  such  payment  would 
be  treated  as  received  for  property  other 
than  a  capital  asset),  or 

(ii)  Services  rendered  or  to  be 
rendered, 

to  the  extent  that  income  arising  from 
such  rights  to  payment  was  not  previ¬ 
ously  includible  in  income  under  the 
method  of  accounting  employed  by  the 
partnership.  Such  rights  must  have 
arisen  under  contracts  or  agreements  in 
existence  at  the  time  of  sale  or  distribu¬ 
tion,  although  the  partnership  may  not 
be  able  to  enforce  payment  until  a  later 
time.  For  example,  the  term  includes 
trade  accounts  receivable  of  a  cash 
method  taxpayer,  and  rights  to  payment 
for  work  or  goods  begun  but  incomplete 
at  the  time  of  the  sale  or  distribution, 

(2)  The  basis  for  such  unrealized  re¬ 
ceivables  shall  include  all  costs  or 
expenses  attributable  thereto  paid  or  ac¬ 
crued  but  not  previously  taken  into  ac¬ 
count  under  the  partnership  method  of 
accounting. 

(3)  In  determining  the  amount  of  the 
sale  price  attributable  to  unrealized  re¬ 
ceivables,  or  their  value  in  a  distribution 
treated  as  a  sale  or  exchange,  any  arm’s 
length  agreement  between  the  buyer  and 
the  seller,  or  between  the  partnership 
and  the  distributee  partner,  will  gen¬ 
erally  establish  the  amount  or  value.  In 
the  absence  of  such  an  agreement,  full 
account  shall  be  taken  not  only  of  the 
estimated  cost  of  completing  perform¬ 
ance  of  the  contract  or  agreement,  but 
also  of  the  time  between  the  sale  or 
distribution  and  the  time  of  payment. 

(d)  Inventory  items  which  have  sub~ 
stantially  appreciated  in  value — (1)  Sub¬ 
stantial  appreciation.  Partnership  in¬ 
ventory  items  shall  be  considered  to  have 
appreciated  substantially  in  value  if,  at 
the  time  of  the  sale  or  distribution,  the 
total  fair  market  value  of  all  the  inven¬ 


tory  items  of  the  partnership  exceeds  120 
percent  cf  the  aggregate  adjusted  basis 
for  such  property  in  the  hands  of  the 
partnership  (without  regard  to  any  spe¬ 
cial  basis  adjustment  of  any  partner) 
and,  in  addition,  exceeds  10  percent  of 
the  fair  market  value  of  all  partnership 
property  other  than  money.  The  terms 
“inventory  items  which  have  appreciated 
substantially  in  value”  or  “substantially 
appreciated  inventory  items”  refer  to  the 
aggi’egate  of  all  partnership  inventory 
items.  These  terms  do  not  refer  to  spe¬ 
cific  partnership  inventory  items  or  to 
specific  groups  of  such  items.  For  ex¬ 
ample,  any  distribution  of  inventory 
items  by  a  partnership  the  inventory 
items  of  which  as  a  whole  are  substan¬ 
tially  appreciated  in  value  shall  be  a  dis¬ 
tribution  of  substantially  appreciated 
inventory  items  for  the  purposes  of  sec¬ 
tion  751  (b),  even  though  the  specific 
inventory  items  distributed  may  not  be 
appreciated  in  value.  Similarly,  if  the 
aggregate  of  partnership  inventory  items 
are  not  substantially  appreciated  in 
value,  a  distribution  of  specific  inventory 
items,  the  value  of  which  is  more  than 
120  percent  of  their  adjusted  basis,  will 
not  constitute  a  distribution  of  sub¬ 
stantially  appreciated  inventory  items. 
For  the  purpose  of  this  paragraph,  the 
“fair  market  value”  of  inventory  items 
has  the  same  meaning  as  “market”  value 
in  the  regulations  under  section  471,  re¬ 
lating  to  general  rule  for  inventories. 

(2)  Inventory  items.  The  term  “in¬ 
ventory  items”  as  used  in  subchapter  K 
includes  the  following  tsres  of  property : 

(i)  Stock  in  trade  of  the  partnership, 
or  other  property  of  a  kind  which  would 
properly  be  included  in  the  inventory 
of  the  partnership  if  on  hand  at  the  close 
of  the  taxable  year,  or  property  held 
by  the  partnership  primarily  for  sale  to 
customers  in  the  ordinary  course  of  its 
trade  or  business.  See  section  1221  (1). 

(ii)  Any  other  property  of  the  part¬ 
nership  which,  on  sale  or  exchange  by 
the  partnership,  would  be  considered 
property  other  than  a  capital  asset  and 
other  than  property  described  in  section 
1231.  Thus,  accounts  receivable  ac¬ 
quired  in  the  ordinary  course  of  business 
for  services  or  from  the  sale  of  stock  in 
trade  ^constitute  inventory  items  (see 
section  1221  (4)),  as  do  any  imrealized 
receivables. 

(iii)  Any  other  property  retained  by 

the  partnership  which,  if  held  by  the 
partner  selling  his  partnership  interest 
or  receiving  a  distribution  described  in 
section  751  (b),  would  be  considered 
property  described  in  subdivisions  (i)  or 
(ii)  of  this  subparagraph.  Property  ac¬ 
tually  distributed  to  the  partner  does 
not  come  within  the  provisions  of 
section  751  (d)  (2)  (C)  and  this 

subdivision. 

(e)  Section  751  property  and  other 
property.  For  the  purposes  of  this  sec¬ 
tion,  “section  751  property”  means  un¬ 
realized  receivables  or  substantially 
appreciated  inventory  items,  and  “other 
property”  means  all  property  (including 
money)  except  section  751  property. 

(f)  Effective  date.  Section  751  ap¬ 
plies  to  gain  or  loss  to  a  seller,  distributee, 
or  partnership  in  the  case  of  a  sale,  ex¬ 
change,  or  distribution  occurring  after 
March  9,  1954.  For  the  purpose  of  ap- 


Friday,  May  25,  1956 


FEDERAt  REGISTER 


3527 


plying  this  paragraph  in  the  case  of  a 
taxable  year  beginning  before  January  1, 
1955,  a  partnership  or  a  partner  may 
elect  to  treat  as  applicable  any  other 
section  of  subchapter  K.  Any  such  elec¬ 
tion  shall  be  made  by  a  statement  sub¬ 
mitted  not  later  than  the  time  prescribed 
by  law  for  the  filing  of  the  return  for 
such  taxable  year,  or  submitted  within 
90  days  after  the  promulgation  of  the 
regulations  under  this  section,  whichever 
date  is  later  (but  not  later  than  6  months 
after  the  time  prescribed  by  law  for  the 
filing  of  the  return  for  such  year) .  See 
section  771  (b)  (3)  and  §  1.771-1  (b)  (3). 
See  also  section  771  (c)  and  §  1.771-1  (c) . 

(g)  Examples.  Application  of  the 
provisions  of  section  751  may  be  illus¬ 
trated  by  the  following  examples: 

Example  (1).  C  buyB  B’s  Interest  In  per¬ 
sonal  service  partnership  AB  fcH*  $15,000, 
when  the  balance  sheet  of  the  firm  (refiect- 
Ing  a  cash  receipts  and  disbursements 
method  of  accounting)  is  as  follows: 

Assets 


■  '  '  1 

Adjusted 
basis  per 
books 

Market 

value 

$.‘1,000 

10,000 

7,000 

0 

$3,000 

10,000 

7,000 

12,000 

T,n!i.n<!  r«wivahln  . . 

Other  a.ssets _ _ _ 

Unrealized  receivables. 

TntAl _  _ 

20,000 

32,000 

Liabilities  and  Capital 


Per  books 

Value 

$2,000 

9,000 

9,000 

$2,000 

15,000 

16,000 

Capital: 

A  _  _ 

B- . ^ . 

Total... _ ... 

20,000 

32,000 

Section  751  (a)  applies  to  the  sale.  The 
total  amount  realized  by  B  is  $16,000,  con¬ 
sisting  of  the  cash  received,  $15,000,  plus 
$1,000,  B’s  share  of  the  partnership  liabilities 
assumed  by  C.  See  section  752.  B’s  undi¬ 
vided  half  interest  in  the  partnership  prop¬ 
erty  includes  a  half-interest  in  the  part¬ 
nership’s  unrealized  receivables  which  are 
worth  $12,000.  Consequently,  $6,000  of  the 
$16,000  realized  by  B  shall  be  considered 
received  in  exchange  for  B’s  interest  in 
the  partnership  attributable  to  its  unreal¬ 
ized  receivables.  The  remaining  $10,000 
realized  by  B  is  in  exchange  for  a  capital 
asset.  B’s  basis  for  his  partnership  interest 
is  $10,000  ($9,000,  plus  $1,000,  B’s  share  of 
partnership  liabilities).  No  portion  of  this 
basis  is  attributable  to  B’s  share  of  the 
unrealized  receivables  of  the  partnership 
since  such  property  has  a  zero  basis  in  the 
hands  of  the  partnership;  therefore,  B  has 
a  basis  of  zero  for  the  imrealized  receivables 
because  the  partnership  basis  for  such  re¬ 
ceivables  would  have  carried  over  to  him 
under  section  732  had  they  been  distributed 
to  him.  The  difference  between  the  zero 
basis  and  the  $6,000  B  realized  for  the  un¬ 
realized  receivables  is  ordinary  income  to 
him.  The  entire  $10,000  of  B’s  basis  is  the 
basis  for  his  interest  in  partnership  property 
other  than  unrealized  receivables  and  is  ap¬ 
plied  against  the  remaining  $10,000  ($16,000 
minus  $6,000)  received  from  the  sale  of  his 
interest.  Therefore,  B  has  no  capital  gain 
OT  loss.  (If  B’s  basis  for  his  interest  in  part¬ 
nership  property,  other  than  unrealized  re¬ 
ceivables,  were  $9,000,  he  would  realize  cap¬ 
ital  gain  of  $1,000.  If  his  basis  were  $11,000, 
he  would  sustain  a  capital  loss  of  $1,000.) 


Example  (2).  (a)  Facts.  Partnership 

ABC  makes  a  distribution  to  partner  C  in 
liquidation  of  his  ratire  one-third  interest  in 
the  partnership.  At  the  time  of  the  distri¬ 
bution,  the  balance  sheet  of  the  partnership, 
which  uses  the  accrual  method  of  accounting, 
is  as  follows: 

Assets 


Adjusted 
basis  pter 
books 

Market 

value 

Cash _ 

$15,000 

9,000 

21,000 

42,000 

9,000 

$15,000 

9,000 

30,000 

48,000 

9,000 

Accounts  receivable _ _ _ 

Inventory . . . 

lr4t>d  . .',..1 _ 1 _ _ 

Total _  _ 

96,000  j 

111,000 

Lubiiities  and  Capital 


Per  books 

Value 

Current  liabilities........... _ 

$15,000 

21,000 

$15,000 

21,000 

Mortgage  payable . . 

Capital: 

A  _ • _ 

20,000 

25,000 

B . 

20,000 

25,000 

C _ ,  _ 

20,000 

25,000 

Total... . 

96,000 

111,000 

The  distribution  received  by  C  consists  of 
$10,000  cash  and  depreciable  property  with 
a  fair  market  value  of  $15,000  and  an  ad¬ 
justed  basis  to  the  partnership  of  $15,000. 

(b)  Presence  of  section  751  property.  The 
partnership  has  no  unrealized  receivables,  but 
the  dual  test  provided  in  section  751  (d)  (1) 
must  be  applied  to  determine  whether  the  in¬ 
ventory  items  of  the  partnership,  in  the 
aggregate,  have  appreciated  substantially  in 
value.  The  fair  market  value  of  all  partner¬ 
ship  inventory  items,  $39,000  (inventory  $30,- 
000,  and  accounts  receivable  $9,000) ,  exceeds 
120  percent  of  the  $30,000  adjusted  basis  of 
such  items  to  the  partnership.  The  fair 
market  value  of  the  inventory  items,  $39,000, 
also  exceeds  10  percent  of  the  fair  market 
value  of  all  partnership  property  other  than 
money  (10  percent  of  $96,000  or  $9,600). 
Therefore,  the  partnership  inventory  items 
have  substantially  appreciated  in  value. 

(c)  The  properties  exchanged.  Since  C’s 
entire  partnership  interest  is  to  be  liqui¬ 
dated,  the  provisions  of  section  736  are  ap¬ 
plicable.  No  part  of  the  payment,  however, 
is  considered  as  a  distributive  share  or  as 
a  guaranteed  payment  under  section  736  (a) 
because  the  entire  payment  is  made  for  C’s 
interest  in  partnership  property.  Therefore, 
the  entire  payment  is  for  an  interest  in 
partnership  property  under  section  736  (b), 
and,  to  the  extent  applicable,  subject  to 
the  rules  of  section  751.  In  the  distribution, 
C  received  his  share  of  cash  ($5,000)  and 
$15,000  in  depreciable  property  ($1,000  less 
than  his  $16,000  share).  In  addition,  he  re¬ 
ceived  other  partnership  property  ($5,000 
cash  and  $12,000  liabilities  assumed,  treated 
as  money  distributed  under  section  752  (b) ) 
in  exchange  for  his  interest  in  accounts  re¬ 
ceivable  ($3,000),  inventory  ($10,000),  land 
($3,000),  and  the  balance  of  his  interest 
in  depreciable  property  ($1,000).  Section 
751  (b)  applies  only  to  the  extent  of  the 
exchange  of  other  property  for  section  751 
property  (i.  e.,  inventory  items,  which  in¬ 
clude  trade  accounts  receivable).  The  sec¬ 
tion  751  property  exchanged  has  a  fair 
market  value  of  $13,000  ($3,000  in  accounts 
receivable  and  $10,000  in  inventory) .  Thus, 
$13,000  of  the  total  ainount  C  received  is 
considered  as  received  for  the  sale  of  section 
751  property. 

(d)  Distributee  partner’s  tax  conse¬ 
quences.  C’s  tax  consequences  on  the  dis¬ 
tribution  are  as  follows: 

(1)  The  section  751  (b)  sale  or  exchange. 
C’s  share  of  the  inventory  items  is  treated 


as  if  he  received  them  In  a  current  distribu¬ 
tion,  and  his  basis  for  such  items  is  $10,000 
($7,000  for  Inventory  and  $3,000  for  accounts 
receivable)  as  determined  under  paragraph 
(b)  (3)  (ill)  of  this  section.  Then  C  is 
considered  as  having  sold  his  khare  of  in¬ 
ventory  items  to  the  partnership  for  $13,000. 
Thus,  on  the  sale  of  his  share  of  inventory 
items,  C  realizes  $3,000  of  ordinary  income. 

(2)  The  part  of  the  distribution  not  under 
section  751  (b).  Section  751  (b)  does  not 
apply  to  the  balance  of  the  distribution.  Be¬ 
fore  the  distribution,  C’s  basis  for  his  part¬ 
nership  interest  was  $32,000  ($20,000  plus 
$12,000,  his  share  of  partnership  liabilities). 
See  section  752  (a) .  This  basis  is  reduced  by 
$10,000,  the  basis  attributed  to  the  section 
751  property  treated  as  distributed  to  C  and 
sold  by  him  to  the  piartnership.  Thus,  C 
has  a  basis  of  $22,000  for  the  remainder  of  his 
partnership  interest.  The  total  distribution 
to  C  was  $37,000  ($22,000  in  cash  and  liabili¬ 
ties  assumed,  and  $15,000  in  depreciable 
property).  Since  C  received  no  more  than 
his  share  of  the  depreciable  property,  none 
of  the  depreciable  property  constitutes  pro¬ 
ceeds  of  the  sale  under  section  751  (b).  C 
did  receive  more  than  his  share  of  money. 
Therefore,  the  sale  proceeds,  treated  sepa¬ 
rately  in  subparagraph  ( 1 )  of  this  paragraph 
of  this  example,  must  consist  of  money  and 
therefore  must  be  deducted  from  the  money 
distribution.  Consequently,  in  liquidation 
of  the  balance  of  C’s  Interest,  he  receives 
depreciable  property  and  $9,000  in  money 
($22,000  less  $13,000).  Therefore,  no  gain  or 
loss  is  recognized  to  C  on  the  distribution. 
Under  section  732  (b),  C’s  basis  for  the  de¬ 
preciable  property  is  $13,000  (the  remaining 
basis  of  his  partnership  interest,  $22,000,  re¬ 
duced  by  $9,000,  the  money  received  in  the 
distribution). 

(e)  Partnership’s  tax  consequences.  The 
tax  consequences  to  the  partnership  on  the 
distribution  are  as  follows: 

(1)  The  section  751  (b)  sale  or  exchange. 
The  partnership  consisting  of  the  remaining 
members  has  no  ordinary  income  on  the  dis¬ 
tribution  since  it  did  not  give  up  any  section 
751  property  in  the  exchange.  Of  the 
$22,000  money  distributed  (in  cash  and  the 
assumption  of  C’s  share  of  liabilities) ,  $13,000 
was  paid  to  acquire  C’s  Interest  in  Inventory 
($10,000  fair  market  value)  and  in  accounts 
receivable  ($3,000).  Since  under  section  751 
(b)  the  partnership  is  treated  as  buying  these 
properties,  it  has  a  new  cost  basis  for  the 
inventory  and  accounts  receivable  acquired 
from  C.  Its  basis  for  C’s  share  of  in¬ 
ventory  and  accounts  receivable  is  $13,000, 
the  amount  which  the  partnership  is  con¬ 
sidered  as  having  paid  C  in  the  exchange. 
Since  the  partnership  is  treated  as  having 
distributed  C’s  share  of  inventory  and  ac¬ 
counts  receivable  to  him,  the  partnership 
must  decrease  its  basis  for  inventory  and  ac¬ 
counts  receivable  ($30,000)  by  $10,000,  the 
basis  of  C’s  share  treated  as  distributed  to 
him,  and  then  increase  the  basis  for  inven¬ 
tory  and  accounts  receivable  by  $13,000  to 
reflect  the  purchase  prices  of  the  items  ac¬ 
quired.  ’Thus,  the  basis  of  the  partnership 
inventory  is  increased  from  $21,000  to  $24,000 
in  the  transaction.  (Note  that  the  basis  of 
property  acquired  in  a  section  751  (b)  ex¬ 
change  is  determined  under  section  1012 
without  regard  to  any  elections  of  the  part¬ 
nership.  See  §  1.732-1  (e).)  Further,  the 
partnership  realizes  no  capital  gain  or  loss 
on  the  portion  of  the  distribution  treated 
as  a  sale  under  section  751  (b)  since,  to  ac¬ 
quire  C’s  interest  in  the  inventory  and  ac¬ 
counts  receivable,  it  gave  up  money  and  as¬ 
sumed  C’s  share  of  liabilities. 

(2)  The  part  of  the  distribution  not  under 
section  751  (b).  In  the  remainder  of  the 
distribution  to  C  which  was  not  in  exchange 
for  C’s  Interest  in  section  751  property,  C 
received  only  other  property  as  follows: 
$15,000  in  depreciable  property  (with  a  basis 
to  the  partnership  of  $15,000)  and  $9,000  in 
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money  ($22,000  less  $13,000  treated  under 
subparagraph  (1)  of  this  paragraph  of  this 
example).  Since  this  part  of  the  distribu¬ 
tion  is  not  an  exchange  of  section  751  prop¬ 
erty  for  other  property,  section  751  (b)  does 
not  apply.  Instead,  the  provisions  which 
apply  are  sections  731  through  736,  relating 
to  distributions  by  a  partnership.  No  gain 
or  loss  is  recognized  to  the  partnership  on 
the  distribution.  (See  section  731  (b).) 
Further,  the  partnership  makes  no  adjust¬ 
ment  to  the  basis  of  remaining  depreciable 
property  unless  an  election  under  section 
754  is  in  effect.  (See  section  734  (a) .)  Thus, 
the  basis  of  the  depreciable  property  before 
the  distribution,  $42,000,  is  reduced  by  the 
basis  of  the  depreciable  property  distributed, 
$15,000,  leaving  a  basis  for  the  depreciable 
property  in  the  partnership  of  $27,000.  How¬ 
ever,  if  an  election  under  section  754  is  in 
effect,  the  partnership  must  make  the  ad¬ 
justment  required  under  section  734  (b)  as 
follows:  Since  the  adjusted  basis  of  the 
distributed  property  to  the  partnership  had 
been  $15,000,  and  is  only  $13,000  in  C’s 
hands  (see  paragraph  (d)  (2)  of  this  ex¬ 
ample)  ,  the  partnership  will  increase  the 
basis  of  the  depreciable  property  remaining 
In  the  partnership  by  $2,000  (the  excess  of 
the  adjusted  basis  to  the  partnership  of  the 
distributed  depreciable  property  immedi¬ 
ately  before  the  distribution  over  its  basis  to 
the  distributee) .  Whether  or  not  an  election 
under  section  754  is  in  effect,  the  basis  for . 
each  of  the  remaining  partner’s  partnership 
interests  will  be  $38,000  ($20,000  original 
contribution,  plus  $12,000,  each  partner’s 
original  share  of  the  liabilities,  plus  $6,000, 
the  share  of  C’s  liabilities  each  assumed) . 

(f)  Partnership  trial  balance.  A  trial  bal¬ 
ance  of  the  AB  partnership  after  the  distri¬ 
bution  in  liquidation  of  C’s  entire  interest 
would  reflect  the  results  set  forth  in  the 
schedule  below.  Column  I  shows  the 
amounts  to  be  reflected  in  the  records  if  an 
election  is  in  effect  under  section  754  with 
respect  to  an  optional  adjustment  under 
section  734  (b)  to  the  basis  of  undistributed 
partnership  property.  Column  II  shows  the 
amounts  to  be  reflected  in  the  records  where 
an  election  under,  section  754  is  not  in  ef¬ 
fect.  Note  that  in  column  II,  the  total  bases 
for  the  partnership  assets  do  not  equal  the 
total  of  the  bases  for  the  partnership 
Interests. 
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Sec.  7.54,  Elec¬ 
tion  in  effect 

n 

Sec.  7.54.  Elec¬ 
tion  not  in  effect 

Basis 

Fair 

market 

value 

Basis 

Fair 

market 

value 

Cfwh .  _  .  .  . . 

i..5, 000 

$5,000 

9,000 

30,000 

33,000 

9,000 

$5,000 

9,000 

24,000 

27,000 

9,eoo 

$5,000 

9,000 

30,000 

33,000 

9,000 

Accounts  receivable. - 

9, 000 
24,000 
29,000 
9,000 

Depreciable  prc^jerty. 

Current  liabilities _ 

76,000 

86,000 

74,000 

86,000 

15,000 

21,000 

15,  (XW 
21,000 

2.5,000 

25,000 

15,000 

.21,000 

20,000 

20,000 

15,000 

21,000 

25.000 
25, 000 

Capital: 

A  _  .  _ 

20,000 

20,000 

B . 

76,000 

86,000 

76,000 

86,000 

Example  (3).  (a)  Facts.  Assume  that 

the  distribution  to  partner  C  in  example  (2) 
of  this  paragraph  in  liquidation  of  his  entire 
interest  in  partnership  ABC  consists  of  $5,000 
in  cash  and  $20,000  worth  of  partnership 
Inventory  with  a  basis  of  $14,000. 

(b)  Presence  of  section  751  property.  For 
the  same  reason  as  stated  in  paragraph  (b) 
of  that  example,  the  partnership  Inventory 
items  have  substantially  appreciated  in 
value. 

(c)  The  properties  exchanged.  In  the  dis¬ 
tribution,  C  received  his  share  of  cash 


($5,000)  and  his  share  of- appreciated  inven¬ 
tory  items  ($13,000).  In  addition,  he  re¬ 
ceived  appreciated  inventory  with  a  fair 
market  value  of  $7,000  (and  with  an  ad¬ 
justed  basis  to  the  partnership  of  $4,900) 
and  $12,000  in  money  (liabilities  assumed). 

C  has  relinquished  his  interest  in  $16,000  of 
depreciable  property  and  $3,000  of  land.  Al¬ 
though  C  relinquished  his  interest  in  $3,000 
of  accounts  receivable,  such  accounts  re¬ 
ceivable  are  inventory  items  and,  therefore, 
that  exchange  was  not  an  exchange  of  section 
751  property  for  other  property.  Section  751 
(b)  applies  only  to  the  extent  of  the  ex¬ 
change  of  other  property  for  section  751 
property  (i.  e.,  depreciable  property  or  land 
for  inventory  items) .  Assume  thdt  the  part¬ 
ners  agree  that  the  $7,000  of  Inventory  in 
excess  of  C’s  share  was  received  by  him  in 
exchange  for  $7,000  of  depreciable  property. 

(d)  Distributee  partner’s  tax  consequences. 
C’s  tax  consequence  on  the  distributions  are 
as  follows: 

(1)  The  section  751  (b)  sale  or  exchange. 

C  is  treated  as  if  he  had  received  his  7/16ths 
share  of  the  depreciable  property  in  a  current 
distribution.  His  basis  for  that  share  is 
$6,125  (  42,000/48,000  of  $7,000),  as  deter¬ 
mined  under  paragraph  (b)  (2)  (iii)  of  this 
section.  Then  C  is  considered  as  having  sold 
his  7/16ths  share  of  depreciable  property  to 
the  partnership  for  $7,000,  realizing  a  gain 
of  $875. 

(2)  The  part-of  the  distribution  not  under 
section  751  (b).  Section  751  (b)  does  not 
apply  to  the  balance,  of  the  distribution. 
Before  the  distribution,  C’s  basis  for  his  part¬ 
nership  interest  was  $32,000  ($20,000,  plus 
$12,000,  his  share  of  partnership  liabilities). 
See  section  752  (a).  This  basis  is  reduced 
by  $6,125,  the  basis  of  property  treated  as 
distributed  to  C  and  sold  by  him  to  the 
partnership.  Thus,  C  will  have  a  basis  of 
$25,875  for  the  remainder  of  his  partnership 
interest.  Of  the  $37,000  total  distribution  to 
C,  $30,000  ($17,000  in  money,  including  lia¬ 
bilities  assumed,  and  $13,000  in  inventory)  is 
not  within  section  751  (b).  Under  section 
732  (b),  C’s  basis  for  the  inventory  with  a 
fair  market  value  of  $13,000  (which  had  an 
adjusted  basis  to  the  partnership  of  $9,100) 
Is  limited  to  $8,875,  the  amount  of  the  re¬ 
maining  basis  for  his  partnership  interest, 
$25,875,  reduced  by  $17,000,  the  money  re¬ 
ceived.  Thus,  C’s  total  aggregate  basis  for 
the  inventory  received  is  $15,875  ($7,000  plus 
$8,875),  and  not  its  $14,000  basis  in  the 
bands  of  the  partnership, 

(e)  Partnership's  tax  consequences.  The 
tax  consequences  to  the  partnership  on  the 
distribution  are  as  follows: 

(1)  The  section  751  (b)  sale  or  exchange. 
The  partnership  consisting  of  the  remaining 
members  has  $2,100  of  ordinary  income  on 
the  sale  of  the  $7,000  of  inventory  which  had 
a  basjs  to  the  partnership  of  $4,900  (21,000/ 
30,000  of  $7,000).  This  $7,000  of  inventory 
was  paid  to  acquire  7/16ths  of  C’s  Interest  in 
the  depreciable  property.  Since,  under  sec¬ 
tion  751  (b),  the  partnership  is  treated  as 
buying  this  property  from  C,  it  has  a  new 
cost  basis  for  such  property.  Its  basis  for 
the  depreciable  property  is  $42,875  ($42,000 
less  $6,125,  the  basis  of  the  7/16ths  share 
considered  as  distributed  to  C,  plus  $7,000, 
the  partnership  purchase  price  for  this 
share) . 

(2)  The  part  of  the  distribution  not^un- 
der  section  751  (b).  In  the  remainder  of 
the  distribution  to  C  which  was  not  a  sale  or 
exchange  of  section  751  property  for  other 
property,  the  partnership  realizes  no  gain 
or  loss.  See  section  731  (b) .  Further,  under 
section  734  (a),  the  partnership  makes  no 
adjustment  to  the  basis  of  the  accounts 
receivable  or  the  9/16ths  interest  in  depreci¬ 
able  property  which  C  relinquished.  How¬ 
ever,  if  an  election  under  section  754  is  in  ef¬ 
fect,  the  partnership  must  make  the  adjust¬ 
ment  required  under  section  734  (b)  since  the 
adjusted  basis  to  the  partnership  of  the  in¬ 


ventory  distributed  had  been  $9,100,  and 
C’s  basis  for  sucii  Inventory  after  distri¬ 
bution  is  only  $8,875.  ’The  basis  of  the 
Inventory  remaining  in  the  partnership  must 
be  increased  by  $225,  Whether  or  not  an 
election  under  section  754  is  in  effect,  the 
basis  for  each  of  the  remaining  partner¬ 
ship  Interests  will  be  $39,050  ($20,000  origi¬ 
nal  contribution,  plus  $12,000,  each  partner’s 
original  share  of  the  liabilities,  plus  $6,000, 
the  share  of  C’s  liabilities  now  assumed, 
plus  $1,050,  each  partner’s  share  of  ordinary 
income  realized  by  the  partnership  upon  that 
part  of  the  distribution  treated  as  a  sale 
or  exchange). 

Example  (4).  (a)  Facts.  Assume  the 

same  facts  as  in  example  (3)  of  this  para¬ 
graph,  except  that  the  partners  did  not 
identify  the  property  which  C  relinqushed 
in  exchange  for  the  $7,000  of  inventory 
which  he  received  in  excess  of  his  share. 

(b)  Presence  of  section  751  property.  For 
the  same  reasons  stated  in  paragraph  (b) 
of  example  (2)  of  this  paragraph,  the  part¬ 
nership  inventory  items  have  substantially 
appreciated  in  value. 

(c)  The  properties  exchanged.  The  anal¬ 
ysis  stated  in  paragraph  (c)  of  example  (3) 
of  this  paragraph  is  the  same  in  this  example, 
except  that,  in  the  absence  of  a  specific  agree¬ 
ment  among  the  partners  as  to  the  properties 
exchanged,  C  will  be  presumed  to  have  sold 
to  the  partnership  a  proportionate  amount 
of  each  property  in  which  he  relinquished 
an  interest.  ’Thus,  In  the  absence  of  an 
agreement,  C  has  received  $7,000  of  inven¬ 
tory  In  exchange  for  his  release  of  7/19ths  of 
the  depreciable  property  an^  7/19ths  of  the 
land.  ($7,000,  fair  market  value  of  prop¬ 
erty  released,  over  $19,000,  the  sum  of  the 
fair  market  values  of  C’s  Interest  in  the 
land  and  C’s  interest  in  the  depreciable 
property.) 

(d)  Distributee  partner’s  tax  consequences. 
C’s  tax  consequences  on  the  distribution  are 
as  follows: 

(1)  The  section  751  (b)  sale  or  exchange. 

C  is  treated  as  if  he  had  received  his  7/19ths 
shares  of  the  depreciable  property  and  land 
in  a  current  distribution.  His  basis  for 
those  shares  is  $6,263  (51,000/57,000  of 

$7,000,  their  fair  market  value),  as  deter¬ 
mined  under  paragraph  (b)  (2)  (iii)  of  this 
section.  ’Then  C  is  considered  as  having 
sold  his  7/19ths  shares  of  depreciable  prop¬ 
erty  and  land  to  the  partnership  for  $7,000, 
realizing  a  gain  of  $737. 

(2)  The  part  of  the  distribution  not  under 
section  751  (b).  Section  751  (b)  does  not 
apply  to  the  balance  of  the  distribution, 
^fore  the  distribution  C’s  basis  for  his  part¬ 
nership  interest  was  $32,000  ($20,000  plus 
$12,000,  his  share  of  partnership  liabilities). 
See  section  752  (a).  ’This  basis  is  reduced 
by  $6,263,  the  bases  of  C’s  shares  of  deprecia¬ 
ble  property  and  land  treated  as  distributed 
to  him  and  sold  by  him  to  the  partnership. 
Thus,  C  will  have  a  basis  of  $25,737  for  the 
remainder  of  his  partnership  interest.  Of 
the  total  $37,000  distributed  to  C,  $30,000 
($17,000  in  money,  including  liabilities  as¬ 
sumed,  and  $13,000  in  inventory)  is  not 
within  section  751  (b).  Under  section  732 
(b),  C’s  basis  for  the  inventory  (with  a  fair 
market  value  of  $13,000  and  an  adjusted 
basis  to  the  partnership  of  $9,100)  is  limited 
to  $8,737,  the  amount  of  the  remaining  basis 
for  his  partnership  Interest  ($25,737  less 
$17,000,  money  received.  Thus,  C’s  total 
aggregate  basis  for  the  inventory  he  received 
is  $15,737  ($7,000  plus  $8,737),  and  not  the 
$14,000  basis  it  had  in  the  hands  of  the 
partnership. 

(e)  Partnership’s  tax  consequences.  The 
tax  consequences  to  the  partnership  on  the 
distribution  are  as  follows: 

(1)  The  section  751  (b)  sale  or  exchange. 
The  partnership  consisting  of  the  remaining 
members  has  $2,100  of  ordinary  income  on 
the  sale  of  $7,000  of  inventory  which  had  a 
basis  to  the  partnership  of  $4,900  (21,000/ 
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30,000  of  $7,000).  This  $7,000  of  Inventory 
was  paid  to  acquire  7/19ths  of  C’s  interest 
in  the  depreciable  property  and  land.  Since, 
under  section  751  (b),  the  partnership  is 
treated  as  buying  this  property  from  C,  It 
has  a  new  cost  basis  for  such  property.  The 
bases  of  the  depreciable  property  and  land 
would  be  $42,737  and  $9,000,  respectively. 
The  basis  for  the  depreciable  property  is  com¬ 
puted  as  follows:  The  common  partnership 
basis  of  $42,000  is  reduced  by  the  $5,158  basis 
(42,000/48,000  Of  $5,895)  for  C’s  7/19ths  in¬ 
terest  constructively  distributed  and  in¬ 
creased  by  $5,895  (16,000/19,000  of  $7,000), 
the  part  of  the  purchase  price  allocated  to 
the  depreciable  property.  The  basis  of  the 
land  would  be  computed  in  the  same  way. 
The  $9,000  original  partnership  basis  is  re¬ 
duced  by  $1,105  basis  ($9,000/9,000  of  $1,105) 
of  land  constructively  distributed  to  C,  and 
increased  by  $1,105  (3,000/19,000  of  $7,000), 
the  portion  of  the  purchase  price  allocated 
to  the  land. 

(2)  The  part  of  the  distribution  not  under 
section  751  (b).  In  the  remainder  of  the 
distribution  to  C  which  was  not  a  sale  or  ex¬ 
change  of  section  751  property  lor  other 
property,  the  partnership  realizes  no  gain 
or  loss.  See  section  731  (b).  Further,  under 
section  734  (a),  the  partnership  makes  no 
adjustment  to  the  basis  of  the  accounts 
receivable  or  the  12/19ths  Interests  in  de¬ 
preciable  property  and  land  which  C  relin¬ 
quished.  However,  if  an  election  under  sec¬ 
tion  754  is  in  effect,  the  partnership  must 
make  the  adjustment  required  under  section 


Although  C  relinquished  his  interest  in 
$4,000  of  inventory  and  received  $4,800  of  ac¬ 
counts  receivable,  both  items  constitute  sec¬ 
tion  751  property  and  C  has  received  only 
$800  of  accounts  receivable  for  $800  worth  of 
depreciable  property  or  for  an  $800  undivided 
Interest  in  land.  In  the  absence  of  an  agree¬ 
ment  identifying  the  properties 'exchanged,  it 
is  presumed  C  received  $800  for  proportion¬ 
ate  shares  of  his  interests  in  both  depreciable 
property  and  land.  To  the  extent  that  in¬ 
ventory  was  exchanged  for  accounts  receiv¬ 
able,  or  to  the  extent  cash  was  distributed 
for  the  release  of  C’s  interest  in  the  balance 
of  the  depreciable  property  and  land,  the 
transaction  does  not  fall  within  section  751 
(b)  and  is  a  current  distribution  under  sec¬ 
tion  732  (a).  ’Thus,  the  remaining  $6,700  of 
accounts  receivable  are  received  in  a  current 
distribution. 

(d)  Distributee  partner's  tax  conse¬ 
quences.  C’s  tax  consequences  on  the  dis¬ 
tribution  are  as  follows : 

(I)  The  section  751  (b)  sale  or  exchange. 
Assuming  that  the  partners  paid  $800  worth 
of  accounts  receivable  for  $800  worth  of  de¬ 
preciable  property,  C  is  treated  as  if  he  re¬ 
ceived  the  depreciable  property  in  a  current 
distribution,  and  his  basis  for  the  $800  worth 
of  depreciable  property  is  $700  (42,000/48,000 


734  (b)  since  the  adjusted  basis  to  the  part¬ 
nership  of  the  Inventory  distributed  had  been 
$9,1(X)  and  C’s  basis  for  such  Inventory  after 
the  distribution  is  only  $8,737.  The  basis  of 
the  inventory  remaining  in  the  partnership 
must  be  Increased  by  the  difference  of  $363. 
Whether  or  not  an  election  under  section 
754  is  in  effect,  the  basis  for  each  of  the 
remaining  partnership  Interests  will  be  $39,- 
050  ($20,000  original  contribution  plus 

$12,000,  each  partner’s  original  share  of  the 
liabilities,  plus  $6,000,  the  share  of  C’s  liabili¬ 
ties  assumed,  plus  $1,050,  each  partner’s 
share  of  ordinary  income  realized  by  the 
partnership  upon  the  part  of  the  distribution 
treated  as  a  sale  or  exchange). 

Example  (5).  (a)  Facts.  Assume  that 

partner  C  in  example  (2)  of  this  paragraph 
agrees  to  reduce  his  Interest  in  capital  and 
profits  from  Vs  to  Vs  for  a  current  distribu¬ 
tion  consisting  of  $5,000  in  cash,  and  $7,500 
of  accounts  receivable  with  a  basis  to  the 
partnership  of  $7,500.  At  the  same  time,  the 
total  liabilities  of  the  partnership  are  not  re¬ 
duced.  ’Therefore,  after  the  distribution,  C’s 
share  of  the  partnership  liabilities  has  been 
reduced  by  $4,800  from  $12,000  ()4  of  $36,000) 
to  $7,200  (i/s  «f  $36,000). 

(b)  Presence  of  section  751  property.  For 
the  same  reasons  as  stated  in  .paragraph  (b) 
of  example  (2)  of  this  paragraph,  the  part¬ 
nership  inventory  items  have  substantially 
appreciated  in  value. 

(c)  The  properties  exchanged.  C’s  interest 
in  the  fair  market  value  of  the  partnership 
properties  before  and  after  the  distribution 
can  be  illustrated  by  the  following  table: 


of  $800,  its  fair  market  value) ,  as  determined 
under  paragraph  (b)  (2)  (iii)  of  this  section. 
Then  C  is  considered  as  having  sold  his  $800 
share  of  depreciable  property  to  the  partner¬ 
ship  for  $800.  On  the  sale  of  the  depreciable 
property,  C  realizes  a  gain  of  $100.  If,  on  the 
other  hand,  the  partners  had  agreed  that  C 
exchanged  an  $800  interest  in  the  land  for 
$800  worth  of  accounts  receivable,  C  would 
realize  no  gain  or  loss,  because  under  para¬ 
graph  (b)  (2)  (iii)  of  this  section  his  basis 
for  the  land  sold  would  be  $800.  In  the 
absence  of  an  agreement,  the  basis  for  the 
depreciable  property  and  land  (which  C  is 
considered  as  having  received  in  a  current 
distribution  and  then  sold  back  to  the  part¬ 
nership)  would  be  $716  (51,000/57,000  of 
$800).  In  that  case,  on  the  sale  of  the  bal¬ 
ance  of  the  $800  share  of  depreciable  property 
and  land,  C  would  realize  $84  of  gain  ($800 
less  $716). 

(2)  The  part  of  the  distribution  not  under 
section  751  (b).  Section  751  (b)  does  not 
apply  to  the  balance  of  the  distribution. 
Under  section  731,  C  does  not  realize  either 
gain  or  loss  on  the  balance  of  the  distribu¬ 
tion.  The  adjustments  to  the  basis  of  C’s 
Interest  are  illustrated  in  the  following 
table: 


If  accounts 
rewlvable 
received  for 
depreciable 
proi)erty 

If  ac¬ 
counts  re= 
oeivable 
received 
for  land 
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is  no 
a^ree- 
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interest . . 

Less  basis  of  property 
distributed  prior  to 
see.  751  (b)  sale  or 

$32,000 

$32,000 

$32,000 

exchange _ 

-700 

-800 

-710 

Less  monev  received  in 

31,300 

31,200 

31, 284 

distribution . 

-9,800 

-9,800 

-9,800 

Less  basis  of  property 
receivetl  in  a  CTirrent 
distribution  under 

21,500 

21,  400 

21,484 

sec.  732 . 

-0,700 

-0,700 

-0,  700 

Besulting  basis  for  C’s 

interest . . . 

14,800 

14,700 

14,784 

C’s  basis  for  the  $7,500  worth  of  accounts 
receivable  which  he  received  in  the  distri¬ 
bution  will  be  $7,500,  composed  of  $800  for 
the  portion  purchased  in  the  section  751  (b) 
exchange,  plus  $6,700,  the  basis  carried  over 
under  section  732  (a)  for  the  portion  re¬ 
ceived  in  the  current  distribution. 

(e)  Partnership’s  tax  consequences.  The 
tax  consequences  to  the  partnership  on  the 
distribution  are  as  follows: 

(1)  The  section  751  (b)  sale  or  exchange. 
The  partnership  realizes  no  gain  or  loss  in 
the  section  751  sale  or  exchange  because  it 
had  a  basis  of  $800  for  the  accounts  receiv¬ 
able  for  which  it  received  $800  worth  of 
other  property.  If  the  partnership  agreed 
to  purchase  $800  worth  of  depreciable  prop¬ 
erty,  the  partnership  basis  of  depreciable 
prop>erty  becomes  $42,100  ($42,000  less  $700 
basis  of  property  constructively  distributed 
to  C,  plus  $800,  price  of  property  purchased ) . 
If  the  partnership  purchased  land  with  the 
accounts  receivable,  there  would  be  no 
change  in  the  basis  of  the  land  to  the  part¬ 
nership  because  the  basis  of  land  distributed 
was  equal  to  its  purchase  price.  If  there 
were  no  agreement,  the  basis  of  the  de¬ 
preciable  property  and  land  would  be  $51, 08% 
(depreciable  property,  $42,084  and  land 
$9,000).  ’The  basis  for  the  depreciable  prop¬ 
erty  is  computed  as  follows:  The  common 
partnership  basis  of  $42,000  is  reduced  by 
the  $590  basis  (42,000/48,000  of  $674)  for  C’s 
$674  interest  constructively  distributed,  and 
Increased  by  $674  (6,400/7,600  of  $800),  the 
part  of  the  purchase  price  allocated  to  the 
depreciable  property.  The  basis  of  the  land 
would  be  computed  in  the  same  way.  The 
$9,000  original  partnership  basis  is  reduced 
by  $126  basis  (9,000/9,000  of  $126)  of  the 
land  constructively  distributed  to  C,  and  in¬ 
creased  by  $126  (1,200/7,600  of  $800),  the 
portion  of  the  purchase  price  allocated  to  the 
land. 

(2)  The  part  of  the  distribution  not  under 
section  751  (b).  The  partnership  will  realize 
no  gain  or  loss  in  the  balance  of  the  distri¬ 
bution  under  section  731.  Since  the  property 
in  C’s  hands  after  the  distribution  will  have 
the  same  basis  it  had  in  the  partnership,  the 
basis  of  partnership  property  remaining  in 
the  partnership  after  the  distribution  will 
not  be  adjusted  (whether  or  not  an  election 
under  754  is  in  effect) . 

§  1.752  Statutory  provisions;  treat¬ 
ment  of  certain  liabilities. 

Sec.  752.  Treatment  of  certain  liabilities^ 
(a)  Increase  in  partner’s  liabilities.  Any  in- 
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crease  In  a  partner’s  share  of  the  liahllltles 
of  a  partnership,  or  any  increase  in  a  part¬ 
ner’s  individual  liabilities  by  reason  of  the 
assumption  by  such  partner  of  partnership 
liabilities,  shall  be  considered  as  a  contribu¬ 
tion  of  money  by  such  partner  to  the  part¬ 
nership. 

(b)  Decrease  in  partner’s  liahilities.  Any 
decrease  in  a  partner’s  share  of  the  liabili¬ 
ties  of  a  partnership,  or  any  decrease  in  a 
partner’s  individual  liabilities  by  reason  of 
the  assumption  by  the  partnership  of  such 
individual  liabilities,  shall  be  considered  as 
a  distribution  of  money  to  the  partner  by 
the  partnership. 

(c)  Liability  to  which  property  is  subject. 
For  purposes  of  this  section,  a  liability  to 
which  property  is  subject  shall,  to  the  extent 
of  the  fair  market  value  of  such  property,  be 
considered  as  a  liability  of  the  owner  of 
the  property. 

(d)  Sale  or  exchange  of  an  interest.  In 
the  case  of  a  sale  or  exchange  of  an  interest 
in  a  partnership,  liabilities  shall  be  treated 
in  the  same  manner  as  liabilities  in  connec¬ 
tion  with  the  sale  or  exchange  of  property 
not  associated  with  partnerships. 

§  1.752-1  Treatment  of  certain  liabil¬ 
ities — (a)  Increase  in  partner’s  liabilities. 
(1)  Where  the  liabilities  of  a  partner¬ 
ship  are  increased,  and  each  partner’s 
share  of  such  liabilities  is  thereby  in¬ 
creased,  the  amount  of  each  partner’s 
increase  shall  be  treated  as  a  contribu¬ 
tion  of  money  by  that  partner  to  the 
partnership.  For  example,  partnership 
AB  borrows  $1,000.  If  A  and  B  are  equal 
partners,  the  basis  of  the  partnership 
interest  of  each  is  increased  by  $500 
since  each  is  considered  under  section 
752  (a)  to  have  contributed  that  amount 
of  money  to  the  partnership. 

(2)  Any  increase  in  a  partner's  indi¬ 
vidual  liabilities  because  of  the  assump¬ 
tion  by  him  ‘of  partnership  liabilities 
shall  also  be  considered  as  a  contribution 
of  money  by  him  to  the  partnership.  For 
example,  equal  partnership  AB  owns  real 
property  with  an  adjusted  basis  to  the 
partnership  of  $1,000,  a  fair  market  value 
of  $800,  and  which  is  subject  to  a  mort¬ 
gage  of  $400  which  the  partnership  has 
not  assumed.  The  mortgage  is  consid¬ 
ered  as  a  liability  of  the  partnership 
under  section  752  (c).  Since  A  and  B 
each  share  one-half  thereof,  under  sec¬ 
tion  752  (a)  the  liability  of  each  has  been 
increased  $200.  Under  section  722  such 
$200  increase  is  reflected  in  the  basis  «f 
each  partner  for  his  interest.  The  real 
property  is  distributed  by  the  partner¬ 
ship  to  A.  Under  the  provisions  of  sec¬ 
tion  733  (2),  there  is  a  net  decrease  of 
$800  in  A’s  basis  for  his  partnership  in¬ 
terest.  This  amount  is  computed  as  fol¬ 
lows;  The  basis  of  A’s  partnership 
interest  is  decreased  in  the  distribution 
by  $1,000  (the  partnership  basis  for  the 
distributed  property)  and  further  de¬ 
creased  under  section  752  (b)  by  $200 
(the  decrease  in  A’s  share  of  partnership 
liabilities)  and  increased  under  section 
752  (a)  by  $400  (the  increase  in  A’s  in¬ 
dividual  liability  by  reason  of  section 
752  (c) ) .  Conversely,  the  basis  of  B’s 
partnership  interest  is  decreased  by  $200 
since  the  distribution  of  the  real  prop¬ 
erty  to  A  resulted  in  a  decrease  in  B's 
share  of  the  partnership  liability  under 
section  752  (b) . 

(b)  Decrease  in  partner's  liabilities. 
(1)  Where  the  liabilities  of  a  partner- 
''ship  are  decreased,  and  each  partner’s 


share  of  such  liabilities  is  thereby  de¬ 
creased,  the  amount  of  the  decrease 
shall  be  treated  as  a  distribution  of 
money  to  the  partner  by  the  partnership. 
For  example,  partnership  AB,  in  which 
A  and  B  are  equal  partners,  repays  an 
obligation  of  $10,000.  The  repayment 
reduces  each  partner’s  share  of  partner¬ 
ship  liabilities  by  $5,000  and  is  considered 
a  distribution  of  money  which  reduces 
the  basis  of  each  partner’s  interest  in 
the  partnership  by  that  amount.  For 
the  effect  of  a  discharge  of  indebtedness 
on  the  basis  of  partnership  property,  see 
sections  108  and  1017. 

(2)  Where  a  partnership  assumes  the 
separate  liabilities  of  a  partner  or  a 
liability  to  which  property  owned  by 
such  partner  is  subject  (see  paragraph 

(c)  of  this  section),  the  amount  of  the 
decrease  in  such  partner’s  liabilities  is 
treated  as  a  distribution  of  money  by 
the  partnership  to  such  partner.  For 
example,  partner  A  contributes  property 
with  a  basis  of  $1,000  to  partnership  ABC 
in  exchange  for  a  one-third  interest  in 
the  partnership.  The  property  is  sub¬ 
ject  to  a  mortgage  of  $150.  (It  is  im¬ 
material  whether  the  mortgage  is  as¬ 
sumed  by  the  partnership.  See  section 
752  (c).)  The  basis  of  A’s  partnership 
interest  is  $900,  computed  as'  follows; 
$1,000,  A’s  basis  for  the  contributed 
property,  reduced  by  $100,  two- thirds  of 
A’s  original  liability  of  $150  now  attrib¬ 
utable  to  partners  B  and  C  and  reflected 
in  their  bases  under  the  provisions  of 
paragraph  (a)  of  this  section. 

(c)  Liability  to  which  property  is  sub¬ 
ject.  Where  property  subject  to  a  lia¬ 
bility  is  contributed  by  a  partner  to  a 
partnership,  or  distributed  by  a  partner¬ 
ship  to  a  partner,  the  amount  of 
the  liability,  to  an  extent  not  ex¬ 
ceeding  the  fair  market  value  of  the 
property  at  the  time  of  the  contribu¬ 
tion  or  distribution,  shall  be  considered 
as  a  liability  assumed  by  the  transferee. 
For  example,  A  cont;ributes  property  with 
a  basis  to  him  of  $1,D00  to  equal  partner¬ 
ship  AB.  The  property  is  subject  to  a 
mortgage  of  $2,500  and  its  value  exceeds 
$2,500.  Under  paragraph  (b)  of  this  sec¬ 
tion,  A  will  be  treated  as  receiving  a  dis¬ 
tribution  in  money  of  $1,250,  one-half  of 
the  liability  of  $2,500  assumed  by  the 
partnership.  Since  the  basis  of  A’s  part¬ 
nership  interest  is  $1,000  (the  basis  of 
the  property  contributed  by  him),  the 
distribution  to  him  of  $1,250  results  in  his 
realizing  a  capital  gain  of  $250  under  sec¬ 
tion  731  (a).  A’s  basis  for  his  partner¬ 
ship  interest  is  zero.  Although  as  a  part¬ 
ner  A  has  a  $1,250  share  of  the  $2,500 
partnership  hability,  this  $1,250  is  not 
added  to  the  basis  of  A’s  partnership  in¬ 
terest  since  it  does  not  represent  an  in¬ 
crease  in  liabilities  as  to  him. 

(d)  Sale  or  exchange  of  a  partnership 
inter^t.  Where  there  is  a  sale  or  ex¬ 
change  of  an  interest  in  a  partnership, 
liabilities  shall  be  treated  in  the  same 
manner  as  liabilities  in  connection  with 
the  sale  or  exchange  of  property  not  as¬ 
sociated  with  partnerships.  For  example, 
if  a  partner  sells  his  interest  in  a  part¬ 
nership  for  $750  cash  and  at  the  same 
time  transfers  to  the  purchaser  his  share 
of  partnership  liabilities  amounting  to 
$250,  the  amount  realized  by  the  seller 
on  the  transaction  is  $1,000. 


(e)  Partner’s  share  of  partnership  lia¬ 
bilities.  A  partner’s  share  of  partner¬ 
ship  liabilities  shall  be  detenhined  in 
accordance  with  his  ratio  for  sharing 
losses  under  the  partnership  agreement. 
In  the  case  of  a  limited  partnership,  a 
limited  partner’s  share  of  partnership 
liabilities  shall  not  exceed  the  difference 
between  his  actual  contribution  credited 
to  him  by  the  partnership  and  the  total 
contribution  which  he  is  obligated  to 
make  under  the  limited  partnership 
agreement.  However,  where  none  of  the 
partners  have  any  personal  liability  with 
respect  to  a  partnership  liability  (as  in 
the  case  of  a  mortgage  on  real  estate 
acquired  by  the  partnership  without  the 
assumption  by  the  partnership  or  any  of 
the  partners  of  any  liability  on  the 
mortgage),  then  all  partners,  including 
limited  partners,  shall  be  considered  as 
sharing  such  liability  under  section  752 
(c)  in  the  same  proportion  as  they  share 
the  profits.  'The  provisions  of  this  para¬ 
graph  may  be  illustrated  by  the  follow¬ 
ing  example; 

Example.  G  is  a  general  partner  and  L  is 
a  limited  partner  in  partnership  GL.  Each 
makes  equal  contributions  of  $20,000  cash 
to  the  partnership  upon  its  formation.  Un¬ 
der  the  terms  of  the  partnership  agreement, 
they  are  to  share  profits  equality  but  L’s  lia¬ 
bilities  are  limited  to  the  extent  of  his  con¬ 
tribution.  Subsequently,  the  partnership 
pays  $10,000  for  real  property  which  is  sub¬ 
ject  to  a  mortgage  of  $5,000.  Neither  the 
partnership  nor  any  of  the  partners  assume 
any  liability  on  the  mortgage.  The  basis  of 
such  property  to  the  partnership  is  $15,000. 
The  basis  of  G  and  L  for  their  partnership 
interests  is  increased  by  $2,500  each,  since 
each  partner’s  share  of  the  partnership  lia¬ 
bility  (the  $5,000  mortgage)  has  increased  by 
that  amount.  However,  if  the  partnership 
had  assumed  the  mortgage  so  that  G  had 
become  p>ersonally  liable  thereunder,  G’s 
basis  for  his  interest  would  have  been  in¬ 
creased  by  $5,000  and  L’s  basis  would  remain 
unchanged. 

(f)  Limitation.  In  determining  the 
amount  of  liabilities  for  the  purposes  of 
section  752  and  this  section,  the  amount 
of  an  indebtedness  is  to  be  taken  into 
account  only  once,  even  though  a  partner 
(in  addition  to  his  liability  for  such  in¬ 
debtedness  as  a  partner)  may  be  sepa¬ 
rately  liable  therefor  in  a  capacity  other 
than  as  a  partner. 

§  1.753  Statutory  provisions;  partner 
receiving  income  in  respect  of  decedent. 

Sec.  753.  Partner  receiving  income  in  re¬ 
spect  of  decedent.  The  amount  includible 
in  the  gross  income  of  a  successor  in  interest 
of  a  deceased  partner  under  section  736  (a) 
shall  be  considered  income  in  respect  of  a 
decedent  under  section  691. 

§  1.753-1  Partner  receiving  income  in 
respect  of-  decedent — (a)  Income  in 
respect  of  a  decedent  under  section  736 
(a).  All  payments  coming  within  the 
provisions  of  section  736  (a)  made  by 
a  partnership  to  the  estate  or  other  suc¬ 
cessor  in  interest  of  a  deceased  partner 
are  considered  income  in  respect  of  the 
decedent  under  section  691.  'The  estate 
or  other  successor  in  interest  of  a  de¬ 
ceased  partner  shall  be  considered  to 
have  received  income  in  respect  of  a  de¬ 
cedent  to  the  extent  that  amounts  are 
paid  by  a  third  person  in  exchange  for 
rights  to  future  payments  from  the 
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partnership  under  section  736  (a). 

When  a  partner  who  is  receiving  pay¬ 
ments  under  section  736  (a)  dies,  sec¬ 
tion  753  applies  to  any  remaining  pay¬ 
ments  under  section  736  (a)  made  to  his 
estate  or  other  successor  in  interest. 

(b)  Other  income  in  respect  of  a  de¬ 
cedent.  When  a  partner  dies,  the  entire 
portion  of  the  distributive  share  which  is 
attributable  to  the  period  ending  with 
the  date  of  his  death  and  which  is  tax¬ 
able  to  his  estate  or  other  successor 
constitutes  income  in  respect  of  a  de¬ 
cedent  under  section  691.  This  rule  ap¬ 
plies  even  though  that  part  of  the  dis¬ 
tributive  share  for  the  period  before 
death  which  the  decedent  withdrew  is 
not  included  in  the  value  of  the  dece¬ 
dent’s  partnership  interest  for  estate  tax 
purposes.  See  §  1.706-1  (c)  (3). 

(c)  Example.  The  provisions  of  this 
section  may  be  illustrated  by  the  follow¬ 
ing  example: 

Example.  A  and  the  decedent  B  were 
equal  partners  in  a  business  having  assets 
(other  than  money)  worth  $40,000  with  an 
adjusted  basis  of  $10,000.  Certain  partner¬ 
ship  business  was  well  advanced  towards 
completion  before  B’s  death,  and  after  B’s 
death  but  before  the  end  of  the  partnership 
year,  payment  of  $10,000  was  made  to  the 
partnership  for  such  work.  The  partnership 
agreement  provided  that,  upon  the  death  of 
one  of  the  partners,  all  partnership  property, 
including  unfinished  work,  would  pass  to  the 
surviving  partner,  and  that  the  surviving 
partner  would  pay  the  estate  of  the  decedent 
the  undrawn  balance  of  his  share  of  partner¬ 
ship  earnings  to  the  date  of  death,  plus 
$10,000  in  each  of  the  three  years  after  death. 
B’s  share  of  earnings  to  the  date  of  his  death 
was  $4,000,  of  which  he  had  withdrawn  $3,000. 
B’s  distributive  share  of  partnership  income 
of  $4,000  to  the  date  of  his  death  is  income 
in  respect  of  a  decedent  (although  only  the 
$1,000  undrawn  at  B’s  death  will  be  refiected 
in  the  value  of  B’s  partnership  interest  on 
B’s  estate  tax  return).  Assume  that  the 
value  of  B’s  interest  in  partnership  property 
at  the  date  of  his  death  was  $22,000,  com¬ 
posed  of  the  following  items:  B’s  one-half 
share  of*the  assets  of  $40,000,  plus  $2,000,  B’s 
interest  in  partnership  cash.  It  should  be 
noted  that  B’s  $1,000  undrawn  share  of  earn¬ 
ings  to  the  date  of  his  -death  is  not  a  separate 
item  but  will  be  paid  from  partnership  assets. 
Under  the  partnership  agreement,  A  is  to  pay 
B’s  estate  a  total  of  $31,000.  The  difference 
of  $9,000  between  the  amount  to  be  paid  by 
A  ($31,000)  and  the  value  of  B’s  interest  in 
partnership  property  ($22,000)  comes  within 
section  736  (a)  and,  thus,  also  constitutes 
Income  in  respect  of  a  decedent.  (However, 
the  $17,000  difference  between  the  $5,000 
basis  for  B’s  share  of  the  partnership  prop¬ 
erty  and  its  $22,000  value  at  the  date  of  his 
death  does  not  constitute  income  in  respect 
of  a  decedent.)  If,  before  the  close  of  the 
partnership  taxable  year,  A  pays  B’s  estate 
$11,000,  of  which  they  agree  to  allocate 
$3,000  as  the  payment  under  section  736  (a), 
B’s  estate  will  include  $7,000  in  its  gross  in¬ 
come  (B’s  $4,000  distributive  share  plus 
$3,000  payment  under  section  736  (a)).  In 
computing  the  deduction  under  section  691 
(c),  this  $7,000  will  be  considered  as  the 
value  for  estate  tax  purposes  of  such  income 
in  respect  of  a  decedent,  even  though  only 
$4,000  ($1,000  of  distributive  share  not  with¬ 
drawn,  plus  $3,000,  payment  under  section 
736  (a) )  of  this  amount  can  be  Identified  on 
the  estate  tax  return  as  part  of  the  partner¬ 
ship  Intepst. 

(d)  Effective  date.  The  provisions 
of  section  753  apply  only  in  the  case  of 
payments  made  with  respect  to  decedents 


whose  death  occurred  after  December  31, 
1954.  See  section  771  (b)  (4)  and  §  1.771 
(b)  (4). 

§  1.754  Statutory  provisions;  manner 
of  electing  optional  adjustment  to  basis 
of  partnership  property. 

Sec.  754.  ,  Manner  of  electing  optional  ad¬ 
justment  to  basis  of  partnership  property. 

If  a  partnership  files  an  election,  in  accord¬ 
ance  with  regulations  prescribed  by  the  Sec¬ 
retary  or  his  delegate,  the  basis  of  partner¬ 
ship  property  shall  be  adjusted,  in  the  case 
of  a  distribution  of  property,  in  the  manner 
provided  in  section  734  and,  in  the  case  of  a 
transfer  of  a  partnership  interest,  in  the 
manner  provided  in  section  743.  Such  an 
election  shall  apply  with  respect  to  all  dis¬ 
tributions  of  property  by  the  partnership 
and  to  all  transfers  of  interests  in  the  part¬ 
nership  during  the  taxable  year  with  respect 
to  which  such  election  was  filed  and  all 
subsequent  taxable  years.  Such  election 
may  be  revoked  by  the  partnership,  subject 
to  such  limitations  as  may  be  provided  by 
regulations  prescribed  by<  the  Secretary  or 
his  delegate. 

§  1.754-1  Time  and  manner  of  mak¬ 
ing  election  to  adjust  basis  of  partnership 
property — (a)  In  general.  A  partner¬ 
ship  may  adjust  the  basis  of  partner¬ 
ship  property  under  sections  734  (b)  and 
743  (b)  if  it  files  an  election  in  accord¬ 
ance  with  the  rules  set  forth  in  para¬ 
graph  (b)  of  this  section.  An  election 
may  not  be  filed  to  make  the  adjust¬ 
ments  provided  in  either  section  734  (b) 
or  section  743  (b)  alone,  but  such  an 
election  must  apply  to  both  sections.  An 
election  made  under  the  provisions  of 
this  section  shall  apply  to  all  property 
distributions  and  transfers  of  partner¬ 
ship  interests  taking  place  in  the  part¬ 
nership  taxable  year  for  which  the  elec¬ 
tion  is  made  and  in  all  subsequent  part¬ 
nership  taxable  years  unless  the  elec¬ 
tion  is  revoked  pursuant  to  paragraph 
(c)  of  this  section. 

(b)  Method  of  making  election.  An 
election  under  this  section  to  adjust  the 
basis  of  partnership  property  under  sec¬ 
tions  734  (b)  and  743  (b)  shall  be  made 
in  a  written  statement  filed  with  the 
partnership  return  for  the  first  taxable 
year  to  which  the  election  applies  (or 
within  90  days  after  the  promulgation  of 
the  regulations  under  section  754) .  The 
statement  shall  (1)  set  forth  the  name 
and  address  of  the  partnership  making 
the  election,  (2)  be  signed  by  any  one 
of  the  partners,  and  (3)  contain  a  dec¬ 
laration  that  the  partnership  elects  to 
apply  the  provisions  of  section  734  (b) 
and  section  743  (b). 

(c)  Revocation  of  election.  A  part¬ 
nership  having  an  election  in  effect  un¬ 
der  this  section  may  revoke  such  election 
with  the  approval  of  the  district  director 
for  the  district  in  which  the  partnership 
return  is  required  to  be  filed.  A  partner¬ 
ship  which  wishes  to  revoke  such  an  elec¬ 
tion  shall  file  with  the  district  director 
for  the  district  in  which  the  partnership 
return  is  required  to  be  filed  an  applica¬ 
tion  setting  forth  the  grounds  on  which 
the  revocation  is  desired.  The  applica¬ 
tion  shall  be  filed  not  later  than  30  days 
after  the  close  of  the  partnership  taxable 
year  with  respect  to  which  revocation  is 
intended  to  take  effect  and  shall  be 
signed  by  any  one  of  the  partners.  Ex¬ 
amples  of  situations  which  may  be  con¬ 
sidered  sufficient  reason  for  approving 


an  application  for  revocation  include  a 
change  in  the  nature  of  the  partnership 
business,  a  substantial  increase  in  the 
assets  of  the  partnership,  a  change  in  the 
character  of  partnership  assets,  or  an 
increased  frequency  of  retirements  or 
shifts  of  partnership  interests,  so  that  an 
increased  administrative  burden  would 
result  to  the  partnership  from  the  elec¬ 
tion.  However,  no  application  for  revo¬ 
cation  of  an  election  shall  be  approved 
when  the  purpose  of  the  revocation  is 
primarily  to  avoid  stepping  down  the 
basis  of  partnership  assets  upon  a  trans¬ 
fer  or  distribution. 

§  1.755  Statutory  provisions;  rules 
for  allocation  of  basis. 

Sec.  755.  Rules  for  allocation  of  basis — (a) 
General  rule.  Any  Increase  or  decrease  in 
the  adjusted  basis  of  partnership  property 
under  section  734  (b)  (relating  to  the  op¬ 
tional  adjustment  to  the  basis  of  undistrib¬ 
uted  partnership  property)  or  section  743 
(b)  (relating  to  the  optional  adjustment  to 
the  basis  of  partnership  property  in  the  case 
of  a  transfer  of  an  interest  in  a  partnership) 
shall,  except  as  provided  in  subsection  (b), 
be  allocated — 

(1)  In  a  manner  which  has  the  effect  of 
reducing  the  difference  between  the  fair 
market  value  and  the  adjusted  basis  of  part¬ 
nership  properties,  or 

(2)  In  any  other  manner  permitted  by 
regulations  prescribed  by  the  Secretary  or 
his  delegate. 

(b)  Special  rule.  In  applying  the  alloca¬ 
tion  rules  provided  in  subsection  (a),  in¬ 
creases  or  decreases  in  the  adjusted  basis  of 
partnership  property  arising  from  a  distri¬ 
bution  of,  or  a  transfer  of  an  interest  at¬ 
tributable  ‘  •»,  property  consisting  of — 

(1)  Capi  '  assets  and  property  described 
in  section  lz31  (b),  or 

(2)  Any  other  property  of  the  partnership, 

shall  be  allocated  to  partnership  property  of 
a  like  character  except  that  the  basis  of  any 
such  partnership  property  shall  not  be  re¬ 
duced  below  zero.  If,  in  the  case  of  a  dis¬ 
tribution,  the  adjustment  to  basis  of  prop¬ 
erty  described  in  paragraph  (1)  or  (2)  is 
prevented  by  the  absence  of  such  property 
or  by  insufficient  adjusted  basis  for  such 
property,  such  adjustment  shall  be  applied 
to  subsequently  acquired  property  of  a  like 
character  in  accordance  with  regulations 
prescribed  by  the  Secretary  or  his  delegate. 

§  1.755-1  Rules  for  allocation  of 
basis — (a)  Getter al  rule.  (1)  (i)  A  part¬ 
nership  which  has  elected  under  section 
754  must  adjust  the  basis  of  partnership 
property  under  the  provisions  of  sec¬ 
tion  734  (b)  (relating  to  the  optional 
adjustment  to  the  basis  of  undistributed 
partnership  property)  and  section  743 
(b)  (relating  to  the  optional  adjustment 
to  the  basis  of  partnership  property 
where  a  partnership  interest  is  trans¬ 
ferred).  The  amount  of  the  increase 
or  decrease  (as  determined  in  those  sec¬ 
tions)  in  the  adjusted  basis  of  the  part¬ 
nership  property  shall  first  be  divided, 
under  paragraph  (b)  of  this  section,  be¬ 
tween  the  two  classes  of  property  de¬ 
scribed  in  section  755  (b).  TTien,  the 
portion  of  the  increase  or  decrease  allo¬ 
cated  to  each  class  shall  be  further  allo¬ 
cated  to  the  bases  of  the  propertie.^ 
within  the  class  in  a  manner  which  will 
reduce  the  difference  between  the  fair 
market  value  and  the  adjusted  basis  of 
partnership  properties.  In  the  alterna¬ 
tive,  any  increase  or  decrease  may  be 
allocated  in  any  other  manner  approved 
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by  the  district  director  under  subpara¬ 
graph  (2)  of  this  paragraph. 

(ii)  If  there  is  an  increase  In  basis 
to  be  allocated  to  partnership  assets, 
such  increase  must  allocated  only  to 
assets  whose  values  exceed  their  bases 
and  in  proportion  to  the  difference  be¬ 
tween  the  value  and  basis  of  each.  No 
increase  shall  be  made  to  the  basis  of 
any  asset  the  adjusted  basis  of  which 
equals  or  exceeds  its  fair  market  value. 

(iii)  If  there  is  a  decrease  in  basis 
to  be  allocated  to  partnership  assets, 
such  decrease  must  be  allocated  to  as¬ 
sets  whose  bases  exceed  their  value  and 
in  proportion  to  the  difference  between 
the  basis  and  value  of  each.  No  decrease 
shall  be  made  to  the  basis  of  any  asset, 
the  fair  market  value  of  which  equals 
or  exceeds  its  adjusted  basis. 

(iv)  The  application  of  the  rules  with 
respect  to  the  allocation  of  ad  adjust¬ 
ment  in  basis  under  subdivisions  (ii) 
and  (iii)  of  this  subparagraph  requires 
that  a  portion  of  such  adjustment  be  al¬ 
located  to  partnership  good  will,  to  the 
extent^ that  good  will  exists  and  is  re¬ 
flected  in  the  value  of  the  property  dis¬ 
tributed,  the  price  at  which  the  partner¬ 
ship  interest  is  sold,  or  the  basis  of  the 
partnership  interest  determined  under 
section  1014,  in  accordance  with  the  dif¬ 
ference  between  such  value  of  the  good 
will  and  its  adjusted  basis  at  the  time  of 
the  transaction. 

(2)  If  a  partnership  (or  a  partner 
electing  under  section  732  (d) )  desires 
to  adjust  the  basis  of  assets  under  sec¬ 
tion  734  (b)  or  743  (b)  in  a  manner  other 
than  that  prescribed  in  subparagraph 
(1)  of  this  paragraph,  it ‘must  file  an 
application  for  permission  to  use  such 
method  with  the  district  director  no  later 
than  30  days  after  the  close  of  the  part¬ 
nership  taxable  year  in  which  the  pro¬ 
posed  adjustment  is  to  be  made.  The 
application  must  describe  the  proposed 
adjustments  in  detail  and  set  forth  the 
reasons  for  the  desired  use  of  the  other 
method.  Under  section  755  (a)  (2),  the 
district  director  may  permit  the  partner¬ 
ship  to  increase  the  bases  of  some  part¬ 
nership  properties  and  decrease  the  bases 
of  other  partnership  properties  under 
section  734  (b)  or  743  (b).  Each  in¬ 
crease  or  decrease  to  the  basis  of  an 
asset  must  reduce  or  eliminate  the  dif¬ 
ference  between  such  basis  and  the  value 
of  the  asset.  The  net  amount  of  all  such 
adjustments  must  equal  the  amount  of 
the  adjustment  under  section  734  (b) 
or  743  (b).  Adjustments  that  both  in¬ 
crease  and  decrease  the  basis  of  partner¬ 
ship  assets  will  be  permitted  by  the  dis¬ 
trict  director  only  upon  a  satisfactory 
showing  of  the  values  for  partnership 
assets  used  by  the  parties  to  determine 
the  price  at  which  a  partnership  interest 
was  sold,  the  value  of  the  decedent’s  part¬ 
nership  interest  at  date  of  death  (or  at 
the  alternate  valuation  date,  if  used),  or 
the  amount  of  a  distribution. 

(b)  Special  rules.  For  the  purposes  of 
applying  section  755,  all  partnership 
property  shall  be  classified  into  two 
categories:  capital  assets  and  property 
described  in  section  1231  (b)  (certain 
property  used  in  the  trade  or  business), 
or  any  other  property  of  the  partner¬ 
ship. 


(1)  Distributions.  (1)  Where  there  is 
a  distribution  of  partnership  property 
resulting  in  an  adjustment  to  the  basis 
of  undistributed  partnership  property 
under  section  734  (b)  (1)  (B)  or  (b)  (2) 
(B) ,  such  adjustment  must  be  allocated 
to  remaining  partnership  property  of  a 
character  similar  to  that  of  the  dis¬ 
tributed  property  with  respect  to  which 
the  adjustment  arose.  Thus,  when  the 
partnership  adjusted  basis  of  distributed 
capital  assets  andwsection  1231  (b)  prop¬ 
erty  immediately  prior  to  distribution 
exceeds  the  basis  of  such  property  to  the 
distributee  partner  (as  determined  under 
section  732),  the  basis  of  the  undis¬ 
tributed  capital  assets  and  section  1231 
(b)  property  remaining  in  the  partner¬ 
ship  shall  be  increased  by  an  amount 
equal  to  such  excess.  Conversely,  when 
the  basis  to  the  distributee  partner  (as 
determined  under  section  732)  of  dis¬ 
tributed  capital  assets  and  section  1231 
(b)  property  exceeds  the  partnership  ad¬ 
justed  basis  of  such  property  immedi¬ 
ately  prior  to  the  distribution,  the  basis 
of  the  undistributed  capital  assets  and 
section  1231  (b)  property  remaining  in 
the  partnership  shall  -be  decreased  by 
an  amount  equal  to  such  excess.  Sim¬ 
ilarly,  where  there  is  a  distribution  of 
partnership  property  other  than  capital 
assets  and  section  1231  (b)  property,  and 
the  basis  of  such  other  property  to  the 
distributee  partner  (as  determined  under 
section  732)  is  not  the  same  as  th^  part¬ 
nership  adjusted  basis  of  such  property 
immediately  prior  to  distribution,  the 
adjustment  shall  be  made  only  to  un¬ 
distributed  property  of  the  same  cate¬ 
gory  remaining  in  the  partnership.  , 

(ii)  Where  there  is  a  distribution  re¬ 
sulting  in  an  adjustment  under  section 
734  (b)  (1)  (A)  or  (b)  (2)  (A)  to  the 
basis  of  undistributed  partnership  prop¬ 
erty,  such  adjustment  must  be  allocated 
only  to  capital  assets  or  section  1231  (b) 
property. 

(2)  Transfers.  Where  there  is  a  basis 
adjustment  under  section  743  (b)  arising 
from  a  transfer  of  an  interest  in  a  part¬ 
nership  by  sale  or  exchange  or  upon  the 
death  of  a  partner,  the  amount  of  the 
adjustment  shall  be  allocated  between 
the  two  classes  of  property  described  in 
section  755  (b)  and  then  the  amount  al¬ 
located  to  each  class  shall  be  further 
allocated  under  the  rules  of  paragraph 

(a)  (1)  of  this  section.  Thus,  to  the  ex¬ 
tent  that  an  amount  paid  by  a  purchaser 
of  a  partnership  interest  (or  the  basis 
of  the  partnership  interest  to  the  estate 
or  other  successor  in  interest  of  a  de¬ 
ceased  partner)  is  attributable  to  the 
value  of  capital  assets  and  section  1231 

(b)  property,  any  difference  between  the 
amount  so  attributable  and  the  trans¬ 
feree  partner’s  share  of  the  partnership 
basis  of  such  property  shall  constitute 
a  special  basis  adjustment  with  respect 
to  partnership  capital  assets  and  section 
1231  (b)  property.  Similarly,  any  such 
difference  attributable  to  any  other  prop¬ 
erty  of  the  partnership  shall  constitute 
a  special  basis  adjustment  with  respect 
to  such  property. 

(3)  Limitation  on  decrease  of  basis. 
Where  a  decrease  in  the  basis  of  partner¬ 
ship  assets  is  required  under  section  734 
(b)  (2)  and  the  amount  of  the  decrease 
exceeds  the  adjusted  basis  to  the  part¬ 


nership  of  property  of  the  required 
character,  the  basis  of  such  property 
shall  be  reduced  to  zero  (but  not  below 
zero),  and  the  balance  of  the  decrease 
in  basis  shall  be  made  when  the  partner¬ 
ship  subsequently  acquires  property  of 
a  like  character  to  which  an  adjustment 
can  be  made. 

(4)  Carryover  of  adjustment.  Where, 
in  the  case  of  a  distribution,  an  increase 
or  decrease  required  under  paragraph 
(a)  of  this  section  in  the  basis  of  undis¬ 
tributed  partnership  property  cannot  be 
made  because  the  partnership  owns  no 
property  of  the  character  required  to 
be  adjusted,  or  because  the  adjustment 
has  been  limited  under  subparagraph  (3) 
of  this  paragraph,  the  adjustment  shall 
be  made  when  the  partnership  subse¬ 
quently  acquires  property  of  a  like  char¬ 
acter  to  which  an  adjustment  can  be 
made. 

(c)  Examples.  The  provisions  of  this 
section  may  be  illustrated  by  the  follow¬ 
ing  examples: 

Example  {!).  Assume  that  partnership 
ABC  has  three  assets :  X,  a  capital  asset  with 
an  adjusted  basis  of  $1,000  and  a  value  of 
$1,500;  Y,  a  depreciable  asset  with  an  ad¬ 
justed  basis  of  $1,000  and  a  value  of  $900; 
and  Z,  inventory  items  with  an  adjusted 
basis  of  $700  and  a  value  of  $600.  A  sells 
his  interest  to  D  (when  an  election  under 
754  is  in  effect)  for  $1,000  (Vs  of. $3,000,  the 
total  value  of  partnership  assets) .  D’s  share 
of  the  adjusted  basis  of  partnership  property 
is  $900  (Vs  of  $2,700).  Therefore,  under  sec¬ 
tion  743  (b),  D  has  a  special  basis  adjust¬ 
ment  of  $100  ($1,000  minus  $900).  This  ad¬ 
justment  must  be  allocated  entirely  to  prop¬ 
erty  X,  since  such  allocation  will  have  the 
effect  of  reducing  the  difference  between  the 
value  and  basis  of  such  asset.  Therefore,  D 
has  a  special  basis  adjustment  of  $100  with 
respect  to  property  X,  which  now  has  a  spe¬ 
cial  basis  to  him  of  $1,100.  No  part  of  the 
adjustment  is  made  to  depreciable  property 
Y  or  Inventory  items  Z,  since  any  such  ad¬ 
justment  would  increase  the  difference  be¬ 
tween  the  basis  and  value  of  each  such 
asset. 

Example  (2).  Assume  the  same  facts  as 
In  example  (1)  of  this  paragraph  except  that 
capital  asset  X  has  a  value  of  $1,500,  de¬ 
preciable  property  Y  -has  a  value  of  $1,100, 
and  Inventory  items  Z  have  a  value  of  only 
$400.  Therefore,  under  section  743  (b),  D 
has  a  special  basis  adjustment  of  $100,  the 
excess  of  D’s  basis  for  his  Interest  in  the 
partnership  ($1,000)  over  his  share  of  the 
adjusted  basis  of  partnership  property 
($900).  This  $100  adjustment  must  be 
allocated  entirely  to  capital  asset  X  and  de¬ 
preciable  property  Y  in  proportion  to  the 
difference  between  the  value  and  basis  of 
each  since  such  allocation  has  the  effect  of 
reducing  the  difference  between  the  value 
and  basis  of  each  such  asset.  Therefore,  D 
has  a  special  basis  adjustment  of  $83 
($500/$600  of  $100)  with  respect  to  capital 
asset  X,  which  now  has  a  special  basis  to  him 
of  $1,083,  and  of  $17  ($100/$600  of  $100) 
with  respect  to  depreciable  property  Y,  which 
now  has  a  special  basis  to  him  of  $1,017.  No 
part  of  the  adjustment  is  made  to  inventory 
items  Z,  since  any  such  adjustment  would 
Increase  the  difference  between  the  basis  of 
such  asset  and  its  value. 

Example  (3).  Assume  that  partnership 
EFG  has  three  assets:  X,  a  capital  asset  with 
an  adjusted  basis  of  $1,0(X)  and  a  valqe  of 
$1,500;  Y,  a  depreciable  asset  with  an  ad¬ 
justed  basis  of  $1,000  and  a  value  of  $700; 
and  Z,  inventory  items  with  an  adjusted 
basis  of  $700  and  a  value  of  $800.  E  sells 
his  interest  to  H  (when  an  election  under 
section  754  is  in  effect)  for  $1,000  (Vs  of 
$3,000,  the  total  value  of  the  partnership 
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assets).  ITS  share  of  the  adjusted  basis  of 
partnership  is  $900  (V&  of  $2,700).  There¬ 
fore,  H  has  a  special  basis  adjustment  of 
$100  ($1,000  minus  $900)  under  section 
743  (b).  Since,  of  the  total  $300  difference 
between  the  value  and  the  adjusted  basis 
of  all  partnership  property,  $200  ($500,  ap¬ 
preciation  in  value  of  X,  minus  $300,  depre¬ 
ciation  in  value  of  Y)  is  attributable  to  the 
class  of  capital  assets  and  depreciable  prop¬ 
erty,  and  $100  (appreciation  in  value  of  in¬ 
ventory  items  Z)  to  the  class  of  other  prop¬ 
erty,  H’s  special  basis  adjustment  of  $100 
must  be  allocated  %  to  capital  assets  and 
depreciable  property  and  Vs  to  other  prop¬ 
erty  (inventory).  The  $67  Increase  of 
$100)  to  be  allocated  to  capital  assets  and 
depreciable  property  must  further  be  allo¬ 
cated  so  as  to  reduce  the  difference  between 
the  value  and  basis  of  such  assets.  This  can 
be  done  only  by  allocating  the  entire  $67 
increase  to  capital  asset  X  (the  basis  of 
which  is  less  than  its  value) ,  and  no  part  of 
the  increase  to  depreciable  property  Y  (the 
basis  of  which  exceeds  its  value) .  Therefore, 
H  has  a  special  basis  adjustment  of  $67  for 
capital  asset  X,  which  now  has  a  special  basis 
to  him  of  $1,067;  he  has  no  special  basis 
adjustment  for  depreciable  property  Y. 
H  also  has  a  special  basis  adjustment  of  $33 
( Vs  of  $100)  for  inventory  items  Z,  the  special 
basis  of  which  is  now  $733. 

DEFINITIONS 

§  1.761  Statutory  provisions;  terms 
defined. 

Sec.  761.  Terms  defined — (a)  Partnership. 
For  purposes  of  this  subtitle,  the  term 
“partnership”  includes  a  syndicate,  group, 
pool.  Joint  venture,  or  other  unincorporated 
organization  through  or  by  means  of  which 
any  business,  financial  operation,  or  venture 
is  carried  on,  and  which  is  not,  within  the 
meaning  of  this  title,  a  corporation  or  a  trust 
or  estate.  Under  regulations  the  Secretary 
or  his  delegate  may,  at  the  election  of  all  the 
members  of  an  unincorporated  organization, 
exclude  such  organization  from  the  appli¬ 
cation  of  all  or  part  of  this  subchapter,  if  it 
is  availed  of — 

( 1 )  For  investment  purposes  only  and  not 
for  the  active  conduct  of  a  business,  or 

(2)  For  the  Joint  production,  extraction,  or 
use  of  property,  but  not  for  the  purpose  of 
selling  services  or  property  produced  or  ex¬ 
tracted. 

If  the  Income  of  the  members  of  the  organi¬ 
zation  may  be  adequately  determined  with¬ 
out  the  computation  of  partnership  taxable 
Income. 

(b)  Partner.  For  purposes  of  this  sub¬ 
title,  the  term  "partner”  means  a  member 
of  a  partnership. 

(c)  Partnership  agreement.  For  purposes 
of  this  subchapter,  a  partnership  agreement 
Includes  any  modifications  of  the  partner¬ 
ship  agreement  made  prior  to.  or  at,  the  time 
prescribed  by  law  for  the  filing  of  the  part¬ 
nership  return  for  the  taxable  year  (not  in¬ 
cluding  extensions)  which  are  agreed  to  by 
all  the  partners,  or  which  are  adopted  in 
such  other  manner  as  may  be  provided  by 
the  partnership  agreement. 

(d)  Liquidation  of  a  partner’s  interest. 
For  purposes  of  this  subchapter,  the  term 
"liquidation  of  a  partner’s  Interest”  means 
the  termination  of  a  partner’s  entire  inter¬ 
est  in  a  partnership  by  means  of  a  distribu¬ 
tion,  or  a  series  of  distributions,  to  the 
partner  by  the  partnership. 

§  1.761-1  Terms  defined — (a)  Part¬ 
nership — (1)  In  general.  The  term 
"partnership”  includes  a  syndicate, 
group,  pool,  joint  venture,  or  other  un¬ 
incorporated  organization  through  or  by 
means  of  which  any  business,  financial 
operation,  or  venture  is  carried  on,  and 
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which  is  not  a  corporation  or  a  trust  or 
estate  within  the  meaning  of  the  In¬ 
ternal  Revenue  Code  of  1954.  The  term 
"partnership”  is  broader  in  scope  than 
the  common  law  meaning  of  partnership, 
and  may  include  groups  not  commonly 
called  partnerships.  See  section  7701  (a) 
(2).  See  regulations  under  section  7701 

(a)  (1),  (2),  and  (3)  for  the  description 
of  those  unincorporated  organizations 
taxable  as  corporations  or  trusts.  A  joint 
undertaking  merely  to  share  expenses  is 
not  a  partnership.  For  example,  if  two 
or  more  persons  jointly  construct  a  ditch 
merely  to  drain  surface  water  from  their 
properties,  they  are  not  partners.  Mere 
coownership  of  property  which  is  main¬ 
tained,  kept  in  repair,  and  rented  or 
leased  does  not  constitute  a  partnership. 
For  example,  if  an  individual  owner,  or 
tenants  in  common,  of  farm  property 
lease  it  to  a  farmer  for  a  cash  rental  or 
a  share  of  the  crops,  they  do  not  neces¬ 
sarily  create  a  partnership  thereby. 
Tenants  in  common,  however,  may  be 
partners  if  they  actively  carry  on  a 
trade,  business,  financial  operation,  or 
venture  and  divide  the  profits  thereof. 
For  example,  a  partnership  exists  if  co¬ 
owners  of  an  apartment  building  lease 
space  and  in  addition  provide  services  to 
the  occupants  either  directly  or  through 
an  agent. 

(2)  Exclusion  of  certain  partnerships 
from  provisions  of  subchapter  K — (i) 
In  general.  Under  the  conditions  set 
forth  in  this  paragraph,  an  unincor¬ 
porated  organization  described  in  sub¬ 
division  (ii)  or  (iii)  of  this  subparagraph 
may  be  excluded  from  the  application  of 
all  or  a  part  of  the  provisions  of  sub¬ 
chapter  K.  Such  organization  must  be 
availed  of  fcr  investment  purposes  only 
and  not  for  the  active  conduct  of  a  busi¬ 
ness,  or  for  the  joint  production,  extrac¬ 
tion,  or  use  of  property,  but  not  for  the 
purpose  of  selling  services  or  property 
produced  or  extracted.  The  members  of 
such  organization  must  be  able  to  com¬ 
pute  their  income  without  the  necessity 
of  computing  partnership  taxable  in¬ 
come.  Any  syndicate,  group,  pool,  or 
joint  ventui’e  which  is  classifiable  as  an 
association,  or  any  group  operating 
under  an  agreement  which  creates  an  or¬ 
ganization  classifiable  as  an  association, 
does  not  fall  within  these  provisions. 

(ii)  Investing  partnership.  Where  the 
participants  in  the  joint  piurchase,  reten¬ 
tion,  sales,  or  exchange  of  investment 
property — 

(a)  Own  the  property  as  coowners, 

(b)  Reserve  the  right  separately  to 
take  or  dispose  of  their  shares  of  any 
property  acquired  or  retained,  and 

(c)  Do  not  actively  conduct  business 
for  joint  profit,  or  irrevocably  authorize 
some  person  or  persons  acting  in  a  rep¬ 
resentative  capacity  to  purchase,  sell,  or 
exchange  such  investment  property,  al¬ 
though  each  separate  participant  may 
delegate  authority  to  purchase,  sell,  or 
exchange  his  share  of  any  such  invest¬ 
ment  property  for  the  time  being  for  his 
account,  but  not  for  a  period  of  more 
than  a  year,  then 

such  group  may  be  excluded  from  the 
application  of  the  provisions  of  subchap¬ 
ter  K  under  the  rules  set  forth  in  sub¬ 
division  (iv)  of  this  subparfigraph. 


(iii)  Operating  agreements.  Where 
the  participants  in  the  joint  production, 
extraction,  or  use  of  property — 

(a)  Own  the  property  as  coowners, 
either  in  fee  or  under  a  lease  or  other 
form  of  contract  granting  exclusive  oper¬ 
ating  rights,  and 

(b)  Reserve  the  right  separately  to 
take  in  kind  or  dispose  of  their  shares  of 
any  property  produced,  extracted,  or 
used,  and 

(c)  Do  not  jointly  sell  services  or  the 
property  produced  or  extracted,  although 
each  separate  participant  may  delegate 
authority  to  sell  his  share  of  the  prop¬ 
erty  produced  or  extracted  for  the  time 
being  for  his  account,  but  not  for  a  period 
of  time  in  excess  of  the  minimum  needs 
of  the  industry,  and  in  no  event  for  more 
than  one  year,  then 

such  group  may  be  excluded  from  the 
application  of  the  provisions  of  subchap¬ 
ter  K  under  the  rules  set  forth  in  sub¬ 
division  (iv)  of  this  subparagraph.  How¬ 
ever,  the  preceding  sentence  does  not 
apply  to  any  unincorporated  organiza¬ 
tion  one  of  whose  principal  purposes  is 
cycling,  manufacturing,  or  processing  for 
persons  who  are  not  members  of  the 
organization. 

(iv)  Method  of  election — (a)  Complete 
exclusion  from  subchapter  K.  An  un¬ 
incorporated  organization  which  wishes 
to  be  excluded  from  all  of  subchapter  K 
must  make  the  election  provided  in  sec¬ 
tion  761  (a)  in  a  statement  attached  to 
a  partnership  return  filed  with  the  dis¬ 
trict  director  for  the  district  in  which 
the  organization  has  its  principal  office 
or  place  of  business.  Such  return  shall 
be  properly  executed  and  shall  contain, 
in  lieu  of  the  information  required  there¬ 
on,  only  the  name  and  address  of  the 
organization.  The  statement  attached 
to  the  return  shall  include  the  names 
and  addresses  of  all  the  members  of  the 
organization;  a  statement  that  the 
organization  qualifies  under  subdivisions 

(1)  and  either  (ii)  or  (iii)  of  §  1.761-1  (a) 

(2)  and  elects  to  be  excluded  from  all  of 
subchapter  K;  and  a  copy  of  the  agree¬ 
ment  under  which  the  organization  oper¬ 
ates  if  written  (or  a  summary  thereof  if 
oral).  Unless,  within  90  days  after  the 
formation  of  the  organization  (or  after 
the  promulgation  of  the  regulations 
under  subchapter  K,  whichever  is  later) , 
any  member  of  the  organization  notifies 
the  Commissioner  that  the  member  de¬ 
sires  subchapter  K  to  apply  to  such 
organization,  and  also  advises  the  Com¬ 
missioner  that  he  has  so  notified  all  other 
members  of  the  organization  by  regis¬ 
tered  or  certified  mail,  the  election  to  be 
excluded  will  be  approved.  Such  elec¬ 
tion  is  irrevocable  as  long  as  the  organi¬ 
zation  remains  qualified  under  subdivi¬ 
sions  (i)  and  either  (ii)  or  (iii)  of  this 
subparagraph. 

(b)  Partial  exclusion  from  subchapter 
K.  An  unincorporated  organization 
which  wishes  to  be  excluded  from  only 
certain  sections  of  subchapter  K  must 
submit  to  the  Commissioner,  no  later 
than  90  days  after  the  beginning  of  the 
first  taxable  year  for  which  partial  ex¬ 
clusion  is  desired,  a  request  for  permis¬ 
sion  to  be  excluded  from  certain  provi¬ 
sions  of  subchapter  K.  The  request  shall 
set  forth  the  sections  of  subchapter  K 
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from  which  exclusion  is  sought  and  shall 
state  that  such  organization  qualifies 
under  subdivisions  (i)  and  either  (ii)  or 
(iii)  of  §  1.761-1  (a)  (2).  and  that  the 
members  of  the  organization  elect  to  be 
excluded  to  the  extent  indicated.  Such 
exclusion  shall  be  effective  only  upon 
approval  of  the  election  by  the  Commis¬ 
sioner  and  subject  to  the  conditions  he 
may  impose. 

(v)  Information  to  he  filed  by  organi¬ 
zations  excluded  under  section  761.  (a) 

An  organization  excluded  from  all  of 
subchapter  K  shall  file  annually  with  the 
Commissioner  of  Internal  Revenue,  Mid¬ 
west  Service  Center,  Kansas  City,  Mis¬ 
souri,  a  Form  1099  for  each  person  who 
was  a  member  of  the  organization  during 
any  part  of  the  calendar  year.  Such 
form  shall  show  the  name  and  address  of 
the  member  (under  “To  Whom  Paid”) 
and  the  name  and  address  of  the  organi¬ 
zation  (under  “By  Whom  Paid”).  In 
lieu  of  “Kind  and  Amount  of  Income 
Paid”,  each  such  form  shall  state  “Filed 
under  section  761  (a)  ”  and  the  principal 
activity  of  the  orgnization.  Such  organi¬ 
zation  need  not  file  Form  1065  annually. 

(5)  Organizations  partially  excluded 
from  subchapter  K  shall  file  partnership 
returns  containing  such  information 
as  the  Commissioner  may  require  upon 
the  granting  of  the  partial  exclusion 
under  section  761  (a). 

(b)  Partner.  The  term  “partner” 
means  a  member  of  a  partnership. 

(c)  Partnership  agreement.  For  the 
purposes  of  subchapter  K,  a  partnership 
agreement  includes  the  original  agree¬ 
ment  and  any  modifications  thereof 
agreed  to  by  all  the  partners  or  adopted 
in  any  other  manner  provided  by  the 
partnership  agreement.  Such  agree¬ 
ment  or  modifications  can  be  oral  or 
written.  A  partnership  agreement  may 
be  modified  with  respect  to  a  particular 
taxable  year  subsequent  to  the  close  of 
such  taxable  year^-but  not  later  than  the 
date  (not  including  any  extension  of 
time)  prescribed  by  law  for  the  filing 
of  the  partnership  return.  As  to  any 
matter  on  which  the  partnership  agree¬ 
ment,  or  any  modification  thereof,  is 
silent,  the  provisions  of  local  law  shall 
be  considered  to  constitute  a  part  of  the 

.  agreement. 

(d)  Liquidation  of  partner’s  interest. 
The  term  “liquidation  of  a  partner’s  in¬ 
terest”  means  the  termination  of  a 
partner’s  entire  interest  in  a  partnership 
by  means  of  a  distribution,  or  a  series 
of  distributions,  to  the  partner  by  the 
partnership.  A  series  of  distributions 
will  come  within  the  meaning  of  this 
term  whether  they  are  made  in  one  year 
or  in  more  than  one  year.  Where  a  part¬ 
ner’s  interest  is  to  be  liquidated  by  a 
series  of  distributions,  the  interest  will 
not  be  considered  as  liquidated  until  the 
final  distribution  has  been  made.  For 
the  basis  of  property  distributed  in  one 
liquidating  distribution,  or  in  a  series  of 
distributions  in  liquidation,  see  section 
732  (b) .  A  distribution  which  is  not  in 
liquidation  of  a  partner’s  entire  interest, 
as  defined  in  this  paragraph,  is  a  current 
distribution.  Current  distributions. 


therefore.  Include  distributions  in  partial 
liquidation  of  a  partner’s  interest,  and 
distributions  of  the  partner’s  distributive 
share.  See  §  1.731-1  (a)  (1)  (ii). 

EFFECTIVE  DATE  FOR  SUBCHAPTER 

§  1.771  Statutory  provisions;  effective 
date. 

Sec.  771.  Effective  date — (a)  General 
rule — (1)  Taxable  years  beginning  after 
December  31.  1954.  ESccept  as  provided  In 
subsection  (b),  this  subcbapter  shaU  apply 
with  respect  to — 

(A)  Any  partnership  taxable  year  begin¬ 
ning  after  December  31,  1954,  and 

(B)  Any  part  of  a  partner’s  taxable  year 
falling  within  such  partnership  taxable  year. 

(2)  Application  of  prior  provisions.  Ex¬ 
cept  as  provided  in  subsection  (b),  sections 
113  (a)  (13),  181  to  191  (Inclusive),  and 
3797  (a)  (2)  of  the  Internal  Revenue  Code 
of  1939  shall  apply  with  respect  to — 

(A)  Any  partnership  taxable  year  begin¬ 
ning  before  January  1,  1955,  and 

(B)  Any  part  of  a  partner’s  taxable  year 
falling  vdthin  such  partnership  taxable  year, 

(b)  Special  rules — (1)  Adoption  of  tax¬ 
able  year.  Section  706  (b)  (relating  to  the 
adoption  of  a  taxable  year  by  a  partnership 
or  partner)  shall  apply  to — 

(A)  Any  partnership  which  adopts,  or 
changes  to,  a  taxable  year  beginning  after 
April  1,  1954,  and 

(B)  Any  partner  who  changes  to  a  taxable 
year  beginning  after  April  1,  1954. 

For  the  purpose  of  applying  this  paragraph, 
section  708  (relating  to  the  continuation  of 
a  partnership)  shall  be  effective  for  taxable 
years  beginning  after  April  1,  1954. 

(2)  Property  distributed  by  a  partnership. 
Section  735  (a)  (relating  to  the  character  of 
gain  or  loss  on  the  disposition  of  property 
distributed  by  a  partnership)  shall  apply 
only  to  property  distributed  by  a  partnership 
after  March  9,  1954. 

(3)  Unrealized  receivables  and  inventory 
items.  Section  751  (relating  to  unrealized 
receivables  and  inventory  items)  shaU  apply 
with  respect  to  gain  or  loss  to  a  seller,  dis¬ 
tributee,  or  partnership  in  the  case  of  a  sale, 
exchange,  or  distribution  occurring  after 
March  9,  1954.  For  the  ptirpose  of  applying 
this  paragraph  in  the  case  of  a  taxable  year 
beginning  before  January  1,  1955,  the  other 
sections  of  this  subchapter  shall  be  ap-' 
plicable  to  the  extent  provided  by  regula¬ 
tions  prescribed  by  the  Secretary  or  his 
delegate. 

(4)  Partner  receiving  income  in  respect  of 
decedent.  Section  753  (relating  to  income 
in  respect  of  a  decedent)  shall  apply  only 
In  the  case  of  payments  made  with  respect 
to  decedents  dying  after  December  31,  1954. 

(c)  Optional  treatment  of  certain  distri¬ 
butions.  In  the  case  of  a  partnership  tax¬ 
able  year  beginning  after  December  31,  1953, 
and  before  January  1,  1955,  a  partnership 
may  elect,  under  regulations  prescribed  by 
the  Secretary  or  his  delegate,  with  respect 
tb  distributions  made  during  such  year  to 
any  partner,  other  than  in  liquidation  of 
the  partner’s  Interest,  to  apply  the  rules  in 
sections  731,  732  (a),  (c),  and  (e),  733,  735, 
and  751  (b) ,  (c) ,  and  (d)  (and,  to  the  extent 
applicable,  the  rules  provided  in  sections 
705,  752,  and  761  (d)).  If  a  partnership  so 
elects,  such  rules  shall  be  effective  for  the 
partnership'  and  all  members  of  such  part¬ 
nership  with  respect  tousuch  distributions. 

§  1.771-1  Effective  date — (a)  Gen¬ 
eral  rule.  Except  as  provided  in  para¬ 
graph  (b)  or  (c)  of  this  section,  the  pro¬ 
visions  of  subchapter  K  shall  apply  to 
any  taxable  year  of  a  partnership  be¬ 
ginning  after  December  31,  1954,  and  to 


any  part  of  a  partner’s  taxable  year  fall¬ 
ing  within  such  partnership  taxable  year. 
The  provisions  of  the  Internal  Revenue 
Code  of  1939  relating  to  partnerships 
shall  apply  to  any  taxable  year  of  a  part¬ 
nership  beginning  before  January  1, 
1955,  and  to  any  part  of  a  partner’s  tax¬ 
able  year  falling  within  such  partnership 
taxable  year.  If  a  partnership  and  the 
partners  are  on  different  taxable  years, 
subchapter  K  shall  become  effective  at 
the  same  time  both  for  the  partnership 
and  for  the  partners. 

(b)  Special  rules.  Certain  provisions 
of  section  771  apply  after  specific  dates 
in  1954,  as  follows: 

(1)  Adoption  of  taxable  year.  Sec¬ 
tion  706  (b)  (i’elating  to  the  adoption 
of  taxable  years  by  partners  and  part¬ 
nerships),  shall  apply  to  any  partner¬ 
ship  which  adopts  or  changes  to,  and 
any  partner  who  changes  to,  a  taxable 
year  beginning  on  or  after  April  2,  1954. 
For  the  purpose  of  applying  this  sub- 
paragraph,  the  rules  of  section  708  (re¬ 
lating  to  the  continuation  of  partner¬ 
ships)  shall  apply.  For  example,  if 
two  or  more  partnerships  merge  after 
April  1,  1954,  and  the  new  partnership 
uses  the  taxable  year  of  the  partnership 
of  which  it  is  deemed  to  be  the  successor 
under  section  708  (b)  (2)  (A),  it  will 
not  need  prior  approval  to  continue  to 
use  such  taxable  year  even  though  such 
year  may  be  different  from  the  taxable 
years  of  the  partners.  Such  a  partner¬ 
ship  is  not  “adopting”  or  “changing”  its 
taxable  year. 

(2)  Property  distributed  by  a  partner¬ 
ship.  Section  735  (a),  relating  to  the 
character  of  'gain  or  loss  on  disposi¬ 
tion  of  property  distributed  by  a  part¬ 
nership  to  a  partner,  shall  apply  only  to 
property  distributed  after  March  9, 1954. 
Although  a  partnership  whose  taxable 
year  begins  before  January  1,  1955,  gen¬ 
erally  will  be  subject  to  the  provisions 
of  the  Internal  Revenue  Code  of  1939, 
any  unrealized  receivables  or  inventory 

-  items  distributed  by  any  such  partner¬ 
ship  after  March  9,  1954,  will  be  subject 
to  the  provisions  of  section  735  (a) ,  and 
the  gain  or  loss  on  the  subsequent  dis¬ 
position  of  such  property  will  be  or¬ 
dinary  gain  or  loss  rather  than  capital 
gain  or  loss.  In  the  case  of  property 
distributed  before  March  10,  1954,  sec¬ 
tion  735  (a)  will  not  apply,  even  though 
the  property  is  disposed  of  by  the  dis¬ 
tributee  partner  after  that  date,  unless 
the  partnership  elects  under  paragrapji 
(c)  of  this  section  to  apply  section  735. 

(3)  Unrealized  receivables  and  inven¬ 
tory  items.  Section  751  (providing  for 
the  realization  of  ordinary  income  on 
certain  transfers  or  distributions  of  un¬ 
realized  receivables  or  substantially  ap¬ 
preciated  inventory  items)  shall  be 
applicable  to  any  such  transfer  or  dis¬ 
tribution  occurring  after  March  9,  1954. 
For  the  purpose  of  applying  section  751 
in  the  case  of  a  taxable  year  beginning 
before  January  1,  1955,  a  partnership  or 
partner  may  elect  to  treat  as  applicable 
any  other  section  of  subchapter  K.  See 
§  1.751-1  (f). 

(4)  Partner  receiving  income  in  re¬ 
spect  of  a  decedent.  Section  753,  which 
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provides  that  the  amount  includible'  in 
the  gross  income  of  a  successor  in  in¬ 
terest  of  a  deceased  partner  under  sec¬ 
tion  736  (a)  shall  be  considered  income 
in  respect  of  a  decedent  under  section 
691,  shall  apply  only  in  the  case  of  pay¬ 
ments  made  with  respect  to  decedents 
whose  death  occurred  after  December 
31,  1954. 

(c)  Optional  treatment  of  certain  dis- 
tributions.  ( 1 )  For  a  partnership  taxable 
year  beginning  after  December  31,  1953, 
and  before  January  1,  1955,  a  partner¬ 
ship  may  elect  to  apply  the  rules  of  cer¬ 
tain  sections  of  subchapter  K  with 
respect  to  current  distributions  made  by 
the  partnership  in  such  year.  These 
sections  are  731,  732  (a),  (c),  and  (e), 
733,  735,  and  751  (b),  (c),  and  (d).  If 
an  election  is  made,  it  shall  apply  to 
the  partnership  and  all  its  members  for 
all  current  distributions  made  by  the 
partnership  during  the  taxable  year. 
Such  distributions  shall  also  be  subject 
to  the  rules  of  sections  705  (relating  to 
determination  of  basis  of  a  partner’s  in¬ 
terest)  ,  752  (relating  to  treatment  of 
certain  liabilities) ,  and  761  (d)  (relating 
to  the  definition  of  liquidation  of  a 
partner’s  interest),  to  the  extent  that 
such  sections  apply  to  current  distribu¬ 
tions. 

(2)  An  election  under  this  paragraph 
shall  be  made  by  a  statement  filed  with 
the  partnership  return  for  the  taxable 
year  to  which  such  election  applies,  or 
filed  within  90  days  after  the  promulga¬ 
tion  of  the  regulations  under  section  771, 
whichever  date  is  later.  The  statement 
shall  be  signed  by  all  members  of  the 
partnership  and  the  election  once  made 
shall  be  binding  on  the  partnership  and 
on  all  of  its  members. 

[SEAL]  Russell  C.  Harrington, 

Commissioner  of  Internal  Revenue. 

Approved:  May  23,  1956. 

Dan  Throop  Smith, 

Special  Assistant  to  the  Secretary 
in  Charge  of  Tax  Policy. 

[P,  R.  Doc.  56-4164;  Piled,  May  23,  1956; 

4:51  p.  m.] 


TITLE  27— INTOXICATING 
LIQUORS 

Chapter  I — Internal  Revenue  Service, 
Department  of  the  Treasury 

[T.  D.  61741 
[Reg.  51 

Part  5 — Labeling  and  Advertising  op 
Distilled  Spirits 

MISCELLANEOUS  AMENDMENTS 

Notice  of  public  hearing  to  be  held  in 
Washington,  D.  C.,  on  December  1,  1955, 
with  respect  to  certain  proposals  to 
amend  Regulations  No.  5,  Relating  to 
Labeling  and  Advertising  of  Distilled 
Spirits,  was  published  in  the  Federal 
Register  on  November  19,  1955  (20  F.  R. 
8574).  Upon  the  conclusion  of  the  said 


hearing  and  after  consideration  of  all 
relevant  material  submitted  by  interested 
persons  in  connection  therewith  regard¬ 
ing  the  proposals,  the  following  amend-^ 
ments  to  Regulations  No.  5  (27  CFR,* 
Part  5)  are  hereby  adopted: 

Paragraph  1.  Section  21,  class  4  (a) 
(27  CFR  5.21  (d)  (1)),  by  adding  the 
following  proviso  at  the  end  of  the  second 
sentence :  “Provided,  That  in  the  case  of 
any  fruit  brandy,  other  than  neutral 
brandy,  pomace  brandy,  marc  brandy  or 
grappa  brandy  distilled  from  the  fer¬ 
mented  juice,  mash,  or  wine  of  grapes,  or 
the  residue  thereof,  which  has  been  aged 
for  less  than  two  years,  the  statement 
of  the  class  (and  type,  if  any)  shall  be 
preceded  by  the  word  ‘immature’  appear¬ 
ing  in  the  same  size  and  kind  of  type 
and  as  a  part  thereof,  e.  g.,  ‘immature 
brandy’  or  ‘immature  grape  brandy’.” 

Par.  2.  The  proviso  at  the  end  of  sec¬ 
tion  39  (b)  (1)  (27  CFR  5.39  (b)  (D)  is 
amended  to  read  as  follows:  “Provided, 
'That  an  appropriate  statement  with  re¬ 
spect  to  age  shall  appear  on  the  brand 
label  in  the  case  of  brandy  (other  than 
immature  brandies)  not  aged  for  a  pe¬ 
riod  of  at  last  two  years.” 

Par.  3.  Section  39  (e)  (5)  (27  CFR 
5.39  (e)  (5))  is  amended  by  inserting 
immediately  after  the  word  ‘‘brandies” 
appearing  in  the  proviso  at  the  end  of 
the  first  sentence  thereof,  the  following: 
‘‘  (except  immature  brandies) 

Par.  4.  Section  64  (c)  (27  CFR  5.64 
(c) )  is  amended  by  inserting  in  the  last 
sentence  immediately  after  the  word 
“brandy”,  the  following:  “(except  im¬ 
mature  brandies) 

This  Treasury  decision  shall  become 
effective  thirty  days  after  publication  in 
the  Federal  Register. 

(53  Stat.  375;  26  U.  S.  C.  3176.  Interpret  or 
apply  sec.  5,  49  Stat.  981,  as  amended;  27 
U.  S.  C.  205) 

[seal]  Harry  J.  Trainor, 

Acting  Commissioner, 

Approved:  May  21, 1956. 

Dan  Throop  Smith, 

Special  Assistant  to  the  Secretary 
in  Charge  of  Tax  Policy. 

[P.“R.  Doc.  56-4118;  Piled.  May  24,  1956; 

8:49  a.  m.] 


TITLE  43— PUBLIC  LANDS: 
INTERIOR 

Chapter  I — Bureau  of  Land  Manage¬ 
ment,  Department  of  the  Interior 

Appendix — Public  Land  Orders 
(Public  Land  Order  1300] 

[Utah  010927,  010931] 

Utah 

MODIFYING  THE  EXECUTIVE  ORDER  OF  APRIL 
4,  1922,  WHICH  CREATED  PUBLIC  WATER 
RESERVE  NO.  82 

By  virtue  of  the  authority  vested  in 
the  I*resident  by  section  1  of  the  act  of 


June  25,  1910  (36  Stat.  847;  43  U.  S.  C. 
141),  and  pursuant  to  Executive  Order 
No.  10355  of  May  26,  1952,  it  is  ordered 
as  follows: 

The  Executive  order  of  April  4.  1922, 
establishing  Public  Water  Reserve  No.  82, 
is  hereby  modified  to  the  extent  necessary 
to  permit  disposal  of  the  following-de¬ 
scribed  lands  under  applicable  public- 
land  laws  by  a  State  exchange  or  a  State 
selection: 

Salt  Lake  Meridian 

T.  17  S..  R.  21  E., 

Sec.  15.  SW»4SWJ4; 

Sec.  22,  Ny2NW»4; 

Sec.  27,  SWV4SE>4; 

Sec.  28,  NEV4NWV4; 

Sec.  33,  SE^^SW^^; 

Sec.  34,  W1/2NW14; 

Sec.  35,  SW14NWV4. 

T.  18  S.,  R.  21  E., 

Sec.  1,  lot  4; 

Sec.  9,  N‘/2SE>4; 

Sec.  10,  NEl^SE^^; 

Sec.  11,  SW1^SW1^,  SW14SEV4; 

Sec.  14,NWi^NEi4,  SWy4NWi/4, NW>/4SW]4; 
Sec.  15,  NE>,4NE»4,  NE]4SW>/4; 

Sec.  17,  SEi4NE?4; 

Sec.  20,  Sy2NE«4,  SW^^SW^^; 

Sec.  29,  SW^^SE^^. 

The  areas  described  aggregate  985.98 
acres. 

Wesley  A.  D’Ewart, 
Assistant  Secretary  of.  the  Interior. 

May  21, 1956. 

[P.  R.  Doc.  56-4104;  Piled,  May  24,  1956; 
8:46  a.  m.] 


TITLE  46— SHIPPING 

Chapter  I — Coast  Guard,  Department 
of  the  Treasury 

Subchapter  N — Explosives  or  Other  Dangerous 
Articles  or  Substances  and  Combustible  Liquids 
on  Board  Vessels 

[CGPR  56-21] 

Part  146 — Transportation  or  Stowage 
OF  Explosives  or  Other  Dangerous 
Articles  or  Substances  and  Com¬ 
bustible  Liquids  on  Board  Vessels 

miscellaneous  storage  requirements 

A  notice  regarding  proposed  changes 
in  the  navigation  and  vessel  inspection 
regulations  was  published  in  the  Federal 
Register  dated  March  1,  1956  (2UF.  R. 
1350-1356),  as  Items  I  through  XVI  on 
the  Agenda  to  be  considered  by  the  Mer¬ 
chant  Marine  Council,  and  a  public 
hearing  was  held  on  April  24,  1956,  at 
Washington,  D.  C.  This  document  is  the 
first  of  a  series  of  documents  covering 
the  regulations  considered  at  this  public 
hearing.  Another  document  will  be  pub¬ 
lished  containing  all  the  miscellaneous 
amendments  regarding  Dangerous  Cargo 
Regulations  in  Item  XIH  on  the  Agenda. 
After  the  public  hearing  held  on  April 
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RULES  AND  REGULATIONS 


24,  1956,  written  and  oral  requests  were 
received  petitioning  that  the  amend¬ 
ments  concerning  motor  fuel  antiknock 
compound,  oakum,  chromic  acid,  and 
chlorate  and  borate  mixtures  be  placed 
in  effect  immediately  and  prior  to  publi¬ 
cation  of  all  the  miscellaneous  amend¬ 
ments  contained  in  the  Agenda.  Since 
these  changes  were  not  commented  on  at 
the  public  hearing,  and  since  these 
amendments  will  relax  present  stowage 
requirements,  these  changes  shall  be 
placed  in  effect  immediately. 

The  amendment  to  46  CPR  146.25-200, 
Table  H,  will-  permit  stowage  of  author¬ 
ized  tank  cars  containing  motor  fuel 
antiknock  compound  “under  deck  away 
from  heat”  in  addition  to  the  presently 
authorized  stowage  “on  deck  in  open” 
and  “on  deck  under  cover.” 

The  amendment  to  46  CFR  146.27-100 
Table  K,  will  permit  oakum  to  be  shipped 
in  fiberboard  boxes  in  addition  to  pres¬ 
ently  authorized  bound  bales  and  wooden 
boxes. 

The  amendment  to  46  CgB  146.22-100, 
Table  E,  will  exempt  chlorate  and  borate 
mixtures  containing  2%  percent  or  less 
chlorate  and  no  other  hazardous  addi¬ 
tives  from  the  regulations,  as  well  as  pro¬ 
vide  for  the  use  of  multi-wall  paper  bags 
(ICC-44C,  44D) ,  for  shipment  of  chlorate 
mixtures  containing  more  than  25  per¬ 
cent  and  less  than  50  percent  chlorate. 

By  virtue  of  the  authority  vested  in 
me  as  Commandant,  United  States  Coast 
Guard,  by  Treasury  Department  Order 
No.  120,  dated  July  31,  1950  (15  P.  R. 
6521),  and  Treasury  Department  Order 


167-14,  dated  November  26,  1954  (19  P. 
R.  8026),  to  promulgate  regulations  in 
accordance  with  the  statutes  cited  with 
the  regulations  below,  the  following 
amendments  are  prescribed  and  shall  be¬ 
come  effectiw  on  the  date  of  publication 
of  this  document  in  the  Federal  Reg¬ 
ister; 

SUBPART — detailed  REGULATIONS  GOVERN¬ 
ING  INFLAMMABLE  SOLIDS  AND  OXIDIZING 

MATERIALS 

Section  146.22-100  Table  E — Classifi- 
cation:  Inflammable  solids  and  oxidizing 
materials  is  amended  by  revising  the  re¬ 
quirements  regarding  certain  articles  as 
follows : 

a.  For  “chlorate  and  borate  mixtures” 
and  “chlorate  and  magnesium  chloride 
mixtures”  as  follows: 

1.  In  column  1  the  note  is  revised  to 
read  as  follows: 

Note:  Such  mixtures  containing  25  percent 
or  less  chlorate  and  no  other  hazardous  ad¬ 
ditives  are  not  subject  to  the  regulations  in 
this  part. 

2.  In  column  4  under  “mixtures  con-' 
taining  more  than  25  percent  chlorate 
but  less  than  50  percent  may  also  be  ac¬ 
cepted  in:”  add: 

“Multi-wall  paper  bags:  (ICC-44C,  44D) 
not  over  50  lb.  net  wt.” 

b.  For  “chromic  acid,”  “chromic  an¬ 
hydride,”  and  “chromium  trioxide”  as 
follows: 

1,  In  column  4  under  “Stowage”  add: 
“Tween  decks  readily  accessible.” 


SUBPART — DETAILED  REGULATIONS  GOVERN¬ 
ING  POISONOUS  ARTICLES 

Section  146.25-200  Table  H — Classifi~ 
cation:  Class  B;  Less  dangerous  poisons 
is  amended  by  changing  requirements 
for  the  article  “motor  fuel  antiknock 
compound”  as  follows: 

a.  In  column  4  change  “tank  cars 
(ICC-105A300,  105A300W)  ”  etc.,  to  read 
as  follows:  “tank  cars  (ICC-105A300, 
105A300W)  stenciled  on  both  sides  ‘for 
motor  fuel  antiknock  compound  only.’ 
In  addition  to  stowages  listed,  authorized 
tank  cars  may  be  stowed  ‘under  deck 
away  from  heat.’  ” 

SUBPART - DETAILED  REGULATIONS  GOVERN¬ 

ING  HAZARDOUS  ARTICLES 

Section  146.27-100  Table  K — Classifi¬ 
cation:  Hazardous  ar^cles  is  amended 
by  changing  requirements  for  the  article 
“Oakum”  “Twisted  jute  packing  (rope) 
(treated  or  untreated)  ”  as  follows: 

a.  In  columns  4,  5,  6,  and  7,  under 
“Outside  containers,”  add:  “Fiberboard 
boxes.” 

(R.  S.  4405,  as  amended,  4462,  as  amended, 
and  4472,  as  amended;  46  U.  S.  C.  375,  416,  170. 
Interpret  or  apply  sec.  3,  68  Stat.  675;  50 
U.  S.  C.  198;  E.  O.  10402,  17  F.  R.  9917,  3  CFR, 
1952  Supp.) 

DatedJ  May  18,  1956. 

[SEAL]  A.  C.  Richmond, 

Vice  Admiral,  V.  S.  Coast  Guard, 
Commandant. 

[F.  R.  Doc.  66-4115;  Filed,  May  24,  1956; 
8;49a.  m.] 
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PROPOSED  RULE  MAKING 


DEPARTMENT  OF  AGRICULTURE 

Agricultural  Marketing  Service 
[  7  CFR  Parts  927,  990  ] 

[Docket  Nos.  AO-71-A-32,  AO-284] 

Handling  of  Milk  in  the  New  York 
Metropolitan  Marketing  Area  and  in 
Northern  New  Jersey 

notice  of  hearing  on  proposed  amend¬ 
ments  TO  tentative  marketing  agree¬ 
ment  AND  TO  ORDER,  AS  AMENDED 

Pursuant  to  the  provisions  of  the  Agri¬ 
cultural  Marketing  Agreement  Act  of 
1937,  as  amended  (7  U.  S.  C.  601  et  seq.) , 
and  the  applicable  rules  of  practice  and 
procedure,  as  amended,  governing  the 
formulation  of  marketing  agreements 
and  marketing  orders  (7  CFR  Part  900) , 
notice  is  hereby  given  of  a  public  hear¬ 
ing  to  be  held  at  the  Hotel  Robert  Treat, 
Newark,  New  Jersey,  beginning  on  June 
18,  1956,  at  10:00  a.  m.,  e.  d.  t.,  and  also 
at  the  following  times  and  places,  begin¬ 
ning  in  each  instance  at  10:00  a.  m., 
e.  d.  t.:  July  10,  Alfred  E.  Smith  State 
OiBce  Building,  Albany,  New  York;  July 
12,  Nelson  House,  Poughkeepsie,  New 
York;  July  17,  Arlington  Hotel,  Bing¬ 
hamton,  New  York;  July  19,  Mark  Twain 
'Hotel,  Elmira,  New  York;  July  24.  Utica 
Hotel,  Utica,  New  York;  July  26,  Syra¬ 
cuse  Hotel,  Syracuse,  New  York. 

Purpose  of  hearing  and  issues  involved. 
On  February  23,  1956,  following  an  ex¬ 
tensive  investigation,  the  Secretary  of 
Agriculture  announced  and  published  in 
the  Federal  Register  (21  F.  R.  1418), 
his  decision  that  a  public  hearing  should 
be  called  on  proposals  for  a  separate  new 
milk  marketing  order  for  Northern  New 
Jersey,  together  with  proposals  to  amend 
present  provisions  of  the  New  York  milk 
marketing  order  (No.  27)  designed  to  co¬ 
ordinate  the  two  orders.  It  also  was 
announced  by  the  Secretary  of  Agricul¬ 
ture  on  December  15, 1955,  and  published 
in  the  Federal  Register  (20  F.  R.  10167) 
that  the  proximity  of  Northern  New  Jer¬ 
sey  to  metropolitan  New  York,  and  the 
fact  that  there  is  to  a  considerable  degree 
a  common  source  of  supply,  make  the 
marketing  and  pricing  of  milk  in  this 
region  closely  interdependent. 

In  accordance  with  these  announce¬ 
ments,  this  public  hearing  is  for  the  pur¬ 
pose  of  receiving  evidence  with  respect 
to  the  economic  and  marketing  condi¬ 
tions  relating  to  the  handling  of  milk  in 
a  proposed  Northern  New  Jersey  milk 
marketing  area,  and  with  respect  to  is¬ 
suance  of  a  marketing  agreement  and 
order  regulating  the  handling  of  milk  in 
the  said  marketing  area,  and  also  for  the 
purpose  of  receiving  evidence  with  re¬ 
spect  to  the  proposed  amendments  here¬ 
inafter  set  forth,  or  appropriate  modifi¬ 
cations  thereof,  to  the  tentative  mar¬ 
keting  agreement  and  to  the  order,  as 
amended,  regulating  the  handling  of 
milk  in  the  New  York  metropolitan  milk 
marketing  area  (7  CFR  Part  927  et  seq.). 

For  purposes  of  this  hearing,  the  said 
Northern  New  Jersey  milk  marketing 
area  means  all  or  a  portion  of  the  terri¬ 


tory  within  the  New  Jersey  counties  of 
Bergen,  Essex,  Hudson,  Hunterdon,  Mid¬ 
dlesex,  Monmouth,  Morris,  Ocean,  Pas¬ 
saic,  Somerset,  Sussex,  Union,  and  War¬ 
ren,*  and  the  New  York  counties  of 
Dutchess,  Orange,  Putnam,  Rockland, 
Sullivan,  and  Ulster. 

Evidence  will  be  received  with  respect 
to  expansion  of  the  present  New  York 
metropolitan  milk  marketing  area  to  in¬ 
clude  all  or  a  portion  of  the  additional 
territory  in  the  State  of  New  York  within 
the  counties  of  Albany,  Rensselaer, 
Schenectady,  Saratoga,  Montgomery, 
Pulton,  Oneida,  Herkimer,  Madison, 
Onondaga,  Cayuga,  Oswego,  Tompkins, 
Chemung,  Tioga,  Broome,  Sullivan, 
Ulster,  Orange,  Rockland,  Putnam  and 
Dutchess,  and  as  to  whether  all  or  a  part 
of  the  territory  within  the  New  York 
counties  of  Dutchess,  Orange,  Putnam, 
Rockland,  Sullivan,  and  Ulster  should  be 
included  within  the  New  York  marketing 
area  or  within  the  boundaries  of  a 
Northern  New  Jersey  milk  marketing 
area. 

Evidence  will  be  received  at  the  hear¬ 
ing*  with  respect  to  the  proposed  terms 
and  provisions  hereinafter  set  forth,  or 
appropriate  modifications  thereof,  of  a 
proposed  marketing  agreement  and  order 
for  Northern  New  Jersey,  including 
evidence  as  to  whether  (1)  the  handling 
of  milk  in  the  area  proposed  to  be  regu¬ 
lated  is  in  the  current  of  interstate  or 
foreign  commerce  or  directly  burdens, 
obstructs,  or  affects  interstate  or  foreign 
commerce,  (2)  there  is  justification  for 
issuance  of  a  marketing  agreement  and 
order  for  the  area  proposed  to  be  regu¬ 
lated,  and  (3)  the  terms  and  provisions 
of  the  proposed  marketing  agreement 
and  order  hereinafter  set  forth,  or 
some  other  appropriate  terms  and  pro¬ 
visions  will  best  tend  to  effectuate  the 
declared  policy  of  the  Agricultural  Mar¬ 
keting  Agreement  Act,  as  amended. 

The  proposals  for  a  marketing  agree¬ 
ment  and  order  for  Northern  New  Jersey 
and  for  amendment  of  the  New  York 
metropolitan  milk  marketlBte  order  here¬ 
inafter  set  forth  have  not  received  the 
approval  of  the  Secretary  of  Agriculture. 

Proposals  for  a  marketing  agreement 
and  order  for  Northern  New  Jersey  and 
for  amendment  of  the  New  York  metro¬ 
politan  milk  marketing  order  are  as 
follows : 

Provisions  of  a  State  and  Federal  milk 
marketing  order  regulating  the  handling 
of  milk  in  the  Northern  New  Jersey  milk 
marketing  area;  proposed  by  The  Gov¬ 
ernor’s  Milk  Committee  of  New  Jersey, 
United  Milk  Producers  of  New  Jersey, 
and  Eastern  Milk  Producers  Cooperative 
Association,  Inc.: 

DEFINITIONS 

Sec. 

990.1  Act. 

990.2  Secretary  of  U.  S.  D.  A. 

990.3  Statute. 

990.4  Director. 

990.5  Marketing  area. 

990.6  Person. 

990.7  Producer. 

990.8  Handler. 

990.9  Order  milk  plant. 


Sec. 

990.10  Non-order  milk  plant. 

990.1 1  Market  Administrator. 

990.12  Producer  handler. 

MARKET  ADMINISTRATOR 

990.20  Designation. 

990.21  Powers. 

990.22  Duties. 

CLASSIFICATION  OF  MILK 

99(i.30  Classes  of  utilization. 

990.31  TTransfers  of  milk. 

990.32  Allocation  of  milk. 

MINIMUM  PRICES 

990.40  Class  I  price. 

990.41  Class  II  price. 

990.42  Butterfat  differentials. 

990.43  Zone  price  differentials. 

990.44  Application  to  uniform  prices. 

990.45  Milk  disposed  of  outside  the  market¬ 

ing  area. 

990.46  Base  ratings. 

990.47  Location  differentials. 

REPORT  OF  HANDLERS 

990.50  Periodic  reports. 

990.51  Reports  of  handlers  who  receive  no 

milk  from  producers. 

990.52  Reports  as  to  producers. 

990.53  Reports  of  payments  to  producers. 

990.54  Outside  cream  purchases. 

990.55  Verification  of  reports. 

990.56  Retention  of  records. 

APPLICATION  OP  PROVISIONS 

990.60  Handlers  who  receive  no  milk  from 

producers. 

990.61  Computation  of  the  value  of  milk 

for  each  handler. 

990.62  Computation  and  announcement  of 

uniform  price  for  each  handler. 

PAYMENTS  FOR  MILK 

.  990.70  Time  and  method  of  payment. 

990.71  Errors  in  payment. 

EXPENSE  OF  ADMINISTRATION 

990.80  Payment  by  handlers. 

990.81  Deductions  for  members  of  an  asso¬ 

ciation  of  producers. 

MISCELLANEOUS  PROVISIONS 

990.90  Termination  of  obligations. 

990.91  Effective  time. 

990.92  Suspension  or  termination. 

990.93  Continuing  obligations. 

990.94  Liquidation. 

990.95  Equivalent  prices  or  indices. 

990.96  Agents. 

990.97  Separability  of  provisions. 

990.98  Compensatory  payments. 

DEFINITIONS 

§  990.1  Act.  Act  means  Public  Act 
No.  10,  73(i  Congress,  as  amended  and  as 
reenacted  and  amended  by  the  Agricul¬ 
tural  Marketing  Agreement  Act  of  1937 
as  amended. 

§  990.2  Secretary  of  U.  S.  D.  A.  Sec¬ 
retary  of  U.  S.  D.  A.  means  the  Secretary 
of  Agriculture  of  the  United  States  or 
any  ofiBcer  or  employee  of  the  United 
States  who  is,  or  who  may  hereafter  be 
authorized  to  exercise  the  powers  and 
perform  the  duties  of  the  Secretary  of 
Agriculture. 

§  990.3  Statute.  Statute  means  the 
Milk  Control  Act  of  the  State  of  New 
Jersey  Chapter  274,P.L.  1941  as  amended 
by  Chapter  447  P.  L.  1948. 
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§  990.4  Director.  Director  of  the  Of¬ 
fice  of  Milk  Industry  means  the  Director 
of  the  OflBce  of  Milk  Industry  of  the 
State  of  New  Jersey,  or  any  oflBcer  or 
employee  of  the  State  of  New  Jersey 
who  is,  or  who  may  hereafter  be,  au¬ 
thorized  to  exercise  the  powers  and  to 
perform  the  duties  of  the  office.  « 

§  990.5  Marketing  area.  Northern 
New  Jersey  milk  marketing  area,  here¬ 
inafter  called,  “the  marketing  area,” 
means  all  of  the  territory  within  the 
boundaries  of  the  New  Jersey  Counties 
of  Bergen,  Essex,  Hudson,  Hunterdon, 
Middlesex,  Monmouth,  Morris,  Ocean, 
Passaic,  Somerset,  Sussex,  Union  and 
Warren. 

§  990.6  Person.  Person  means  any 
individual,  partnership,  corporation,  as¬ 
sociation  or  any  other  business  unit. 

§  990.7  Producer.  Producer  means 
any  person  who  operates  a  dairy  farm 
from  which  milk  is  delivered  to  an  order 
milk  plant. 

§  990.8  Handler.  Handler  means  any 
person  who  (a)  operates  or  controls  the 
operation  of  an  order  milk  plant  or 
plants,  or  (b)  packages  Class  I  milk  for 
sale  in  the  marketing  area. 

§  990.9  Order  milk  plant.  Order  milk 
plant  means  any  plant  not  subject  to 
another  Federal  Milk  Order  that  meets 
the  following  requirements: 

(a)  Permanent — Permit.  (1)  The 
plant  holds  a  permit  from  the  New  Jer¬ 
sey  State  Health  Authority  for  the  sale 
or  distribution  of  Class  I  milk  in  New 
Jersey. 

(2)  Designation  of  order  plants.  Any 
plant,  which  is  qualified  in  accordance 
with  subparagraph  ( 1 )  of  this  paragraph 
may  apply  for  designation  as  an  order 
plant  any  time  during  the  first  12  months 
of  the  order  and  thereafter  during  June 
or  July  of  any  year  for  designation  on 
the  following  August  1. 

(3)  Requirements  for  retaining  pool 
plant  designation.  Any  plant  or  plants 
operated  as  a  unit  shall  meet  the  follow¬ 
ing  percentages  of  total  producer  receipts 
as  Class  I  sales  in  the  marketing  area. 

(i)  During  August,  September,  Octo¬ 
ber  and  November  60  percent  of  total 
receipts  from  producers:  Provided,  how¬ 
ever,  That  such  percentage  of  total  pro¬ 
ducer  receipts  as  Class  I  sales  in  the  mar¬ 
keting  area  shall  be  50  percent  or  more 
in  each  of  these  months. 

(ii)  During  December,  January,  Feb¬ 
ruary  and  March,  25  percent  each  month. 

(iii)  During  April,  May  and  June,  no 
percentage  shipment. 

(iv)  During  July,  35  percent. 

(b)  Temporary.  During  any  month  a 
plant  not  subject  to  another  Federal  or¬ 
der  and  qualified  under  paragraph  (a) 
(1 )  of  this  section,  which  has  shipped  65 
percent  of  its  receipts  from  producers  to 
the  marketing  area  for  sale  or  distribu¬ 
tion  as  fiuid  milk,  shall  be  an  order  plant 
for  that  month. 

(c)  Cancellation.  Any  “order  milk 
plant”  shall  have  its  status  as  a  perma¬ 
nent  order  milk  plant  cancelled  if  it  fails 
to  meet  the  basic  requirements  of  this 
section  and  the  designation  of  any  plant 
may  be  cancelled  upon  application  of  the 
handlers  but  such  plants  shall  be  eligible 


to  apply  for  redesignation  as  an  order 
plant  during  the  second  succeeding 
months  of  June  or  July  to  become  effec¬ 
tive  on  August  1,  following  such  appli¬ 
cation. 

§  990.10  Non  order  milk  plant,  (a) 
Any  plant  not  meeting  th^  requirements 
for  order  plants  as  set  forth  in  §  990.9 
shall  be  a  “non  order  plant.” 

(b)  A  plant  under  the  provisions  of 
another  Federal  Milk  Order  shall  be  a 
“non  order  plant”:  Provided,  however. 
That  receipts  of  milk  from  such  plants 
shall  be  subject  to  the  provisions  of 
§  990.80. 

§  990.11  Market  Administrator.  The 
term  “Market  Administrator”  means  the 
person  designated  pursuant  to  §  990.20  as 
the  agency  for  the  administration  of  this 
order. 

§  990.12  Producer  handler.  Producer 
handler  means  any  person  who  operates 
a  dairy  farm  and  a  plant  from  which 
Class  I  milk  is  distributed  in  the  market¬ 
ing  area  not  in  excess  of  1,000  pounds  of 
milk  per  day. 

MARKET  ADMINISTRATOR 

§  990.20  Designation.  The  Secretary 
and  the  Director  shall  utilize  one  and 
the  same  agency  for  the  administration 
of  the  joint  and  complementary  orders 
which  shall  be  a  Market  Administrator 
who  is  approved  and  designated  as  such 
by  both  the  Secretary  and  the  Director. 

§  990.21  Powers.  The  Market  Ad¬ 
ministrator  of  this  part  shall  have  power: 

(a)  To  administer  its  terms  and  pro¬ 
visions. 

(b)  To  receive,  investigate,  and  report 
to  the  Secretary  and  the  Director  com¬ 
plaints  of  violations. 

(c)  To  make  rules  and  regulations  to 
effectuate  its  terms  and  provisions. 

(d)  To  recommend  amendments  to 
the  Secretary  and  the  Director. 

§  990.22  Duties.  The  Market  Ad¬ 
ministrator  shall: 

(a)  Keep  such  books  and  records  as 
will  clearly  refiect  the  transactions  pro¬ 
vided  for  in  this  part  and  shall  surrender 
the  same  to  his  successor  or  to  such  other 
person  as  the  Secretary  and  Director  may 
designate; 

(b)  Submit  his  books  and  records  to 
examination  by  the  Secretary  and  the 
Director  at  all  times. 

(c)  Furnish  such  information  and 
verified  reports  as  the  Secretary  and  the 
Director  may  request; 

(d)  Within  45  days  following  the  date 

upon  which  he  enters  upon  his  duties, 
execute  and  deliver  to  the  Secretary 
and  the  Director  copies  of  a  bond,  con¬ 
ditioned  upon  the  faithful  performance 
of  his  duties  in  an  amount  and  with 
surety  thereon  satisfactory  to  the  Sec¬ 
retary  and  Director;  ’ 

(e)  Publicly  disclose  to  handlers  and 
to  producers,  unless  otherwise  directed 
by  the  Secretary  and  the  Director,  the 
name  of  any  person  who,  within  15  days 
after  the  date  upon  which  he  is  required 
to  perform  such  acts,  has  not  (1)  made 
reports  pursuant  to  §§  990.50,  990.51  and 
990.53  or  (2)  made  payments  pursuant 
to  §§  990.70  and  990.71; 


(f)  Prepare  and  disseminate  for  the 
benefit  of  producers,  consumers  and 
handlers  such  statistics  and  information 
concerning  the  operation  of  the  order  as 
do  not  reveal  confidential  information ; 

(g)  Employ  and  fix  the  compensation 
of  such  persons  as  may  be  necessary  to 
enable  him  to  administer  the  terms  and 
provisions  of  this  part; 

(h)  Obtain  a  bond  with  reasonable 
surety  thereon  covering  each  employee 
who  handles  funds  entrusted  to  the  Mar¬ 
ket  Administrator; 

(i)  Pay,  out  of  the  funds  provided  by 
§  990.80,  (1)  the  cost  of  his  bond  and  of 
the  bonds  of  such  of  his  employees  as 
handle  funds  entrusted  to  the  Market 
Administrator,  (2)  his  own  compensa¬ 
tion,  (3)  all  other  expenses  which  will 
necessarily  be  incurred  by  him  for  the 
maintenance  and  functioning  of  his  of¬ 
fice  and  the  performance  of  his  duties; 

(j)  Promptly  verify  the  information 
contained  in  the  ^reports  submitted  by 
handlers. 

CLASSIFICATION  OF  MILK 

§  990.30  Classes  of  utilization.  Sub¬ 
ject  to  §  990.31,  all  milk  and  milk  prod¬ 
ucts  received  by  a  handler  shall  be 
classified  as  Class  I  or  Class  H. 

(a)  Class  I  milk  shall  be  (1)  all  that 
milk  purchased,  received  or  handled 
which  is  marketed  as  fluid  milk,  concen¬ 
trated  or  other  form  of  fluid  milk,  flav¬ 
ored  milk,  buttermilk,  skim  milk  or 
flavored  skim  milk  drink  and  (2)  all  fluid 
milk,  the  utilization  of  which  is  not  es¬ 
tablished. 

(b)  Class  n  milk  shall  be,  (1)  all  milk 
disposed  of  in  products  other  than  those 
included  in  paragraph  (a)  of  this  section,  . 
and  (2)  all  milk  accounted  for  as  actual 
plant  shrinkage  but  not  to  exceed  two 
percent  of  the  total  pounds  of  milk,  skim 
milk  and  cream  received  by  a  handler 
at  all  of  his  order  milk  plants. 

§  990.31  Transfers  of  milk.  Milk 
transferred  from  an  order  plant  to  an¬ 
other  plant  shall  be  classified  at  the  plant 
where  it  was  received  from  producers. 

(a)  Milk  which  is  designated  for  dis¬ 
position  as  Class  H  milk  may  be  trans¬ 
ferred  from  an  order  plant  to  another 
plant  or  from  another  plant  to  an  order 
plant  and  be  classified  as  Class  II  milk, 
if: 

(1)  The  transaction  is  carried  out 
under  a  written  agreement  between  the 
operator  of  the  shipping  plant  and  the 
operator  of  the  receiving  plant. 

(2)  Prior  to  the  transfers  of  such  milk 
the  written  agreement,  referred  to  in 
subparagraph  (1)  of  this  paragraph  (1), 
has  been  submitted  to  the  Market  Ad¬ 
ministrator. 

(3)  The  receiving  plant  has  used  in 
Class  II  products  a  quantity  of  milk 
equivalent  to  the  milk  received  from  the 
other  plant  under  such  agreement. 

(b)  Milk  transferred  from  a  non-order 
plant,  not  subject  to  Federal  Orders  No. 
27  or  No.  61,  to  an  order  plant,  where  the 
volume  so  transferred  is  not  in  excess  of 
the  total  quantity  of  Class  II  milk  han¬ 
dled  at  the  receiving  order  plant,  shall  in 
any  event  be  Class  II  milk. 

(c)  Milk  transferred  from  an  order 
plant  to  a  non-order  plant  not  subject  to 
Federal  Orders  No.  27  or  No.  61,  and  the 
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transaction  Is  not  carried  out  under  the 
agreement  described  in  paragraph  (a) 
of  this  section,  shall  be  Class  I  milk  up 
to  the  full  quantity  of  Class  I  milk  used 
at  the  non-order  plant, 

(d)  Milk  transferred  from  an  order 
plant  to  a  plant  subject  to  Federal  Order 
No.  27  shall  be  classified  in  accordance 
with  its  classification  by  the  Market  Ad¬ 
ministrator  of  Order  No.  27:  Provided, 
however.  That  such  transfers  which  have 
been  moved  into  the  marketing  area  of 
Order  No.  27,  and  upon  which  milk, 
compensatory  payment  has  been  made 
as  prescribed  in  Order  27,  then  such 
transfers  in  the  computation  of  the 
handlers  uniform  price  shall  be  classified 
as  Class  II  milk. 

(e)  Milk  transferred  from  an  order 
plant  to  a  plant  subject  to  Federal  Order 
No.  61  shall  be  classified  in  accordance 
with  its  classification  by  the  Administra¬ 
tor  of  Order  No.  61. 

§  990.32  Allocation  of  milk.  For  the 
purpose  of  computing  the  milk  received 
from  producers  in  computing  the  uni¬ 
form  prices,  there  shall  be  deducted 
from  the  handlers  total  disposition  of 
Class  I  milk,  the  milk  received  from 
other  order  plants  that  has  been  classi¬ 
fied  as  Class  I  at  the  plant  where  it  was 
received  from  producers;  and  milk  re¬ 
ceived ’from  non-order  plants  that  has 
been  classified  as  Class  I  and  to  the  re¬ 
mainder  there  shall  be  added  all  milk  the 
utilization  of  which  is  not  established 
and  there  shall  be  deducted  from  the 
handlers  total  disposition  of  Class  II, 
all  milk  not  classified  as  Class  I  which 
has  been  received  from  other  plants  or 
from  non-producer  sources. 

MINIMUM  PRICES 

§  990.40  Class  I  price.  The  admin¬ 
istrator  shall  determine  a  basic  Class  I 
price  computed  under  Order  27  without 
the  seasonal  adjustment  and  add  to  such 
basic  Class  I  price  $.08  to  adjust  to  a 
3.7  percent  butterfat  content  and  $.58 
the  zone  price  differential  of  this  order 
in  the  marketing  area  or  within  50  miles 
from  the  City  Hall  in  Newark,  New  Jer¬ 
sey.  The  Class  I  price  for  each  month 
shall  be  on  a  quarterly  basis  as  shown  in 
the  following  table: 

Table  A 


lianpo  of  basic  Class 

I  price  + 

b-.W  mi.  zone  falls 

between— 

• 

When  such  basic  Class  I  price 
is  in  the  ranges  indicated  the 
Class  I  price  for  the  month 
and  the  succeeding  2  mouths 
shall  be— 

Jan¬ 

uary 

April 

July 

Octo¬ 

ber 

4. 0.'>-4.  249 . 

$4. 15 

$.3. 75 

$4.15 

$4.  5.5 

4.  2.5-4.  449 . 

4.  .35 

3.95 

4.  .35 

4.  75 

4.  4,5-4. 649 . 

4.  .55 

4.15 

4.  .55 

4. 95 

4.  0)5-4.  849-.--.-.--.-. 

4. 75 

4.35 

4.  75 

5.15 

4,8.5-.5. 049 . 

4. 95 

4.  .55 

4.95 

.5. 0.5-,5.  24.5 . 

5. 15 

4.  75 

5.15 

5.  55 

.5.  Z5-5.  445 . 

5. 35 

4. 95 

5. 35 

.5.  75 

.5.  4,5-.5. 645. . 

5.  .55 

.5.15 

5.  .55 

.5. 95 

.5. 05-5. 849 . 

5.  75 

5:35 

.5.75 

6. 15 

.5. 8,5-6. 049 . 

5. 95 

.5.  .55 

5. 95 

6.  .35 

6. 0.5-6.  249 . 

6.15 

.5.  75 

6.15 

6.  .55 

6.  2,5-6.  449 . 

6. 35 

6. 95 

6.35 

6.75 

6.  45-6. 649 . 

6.55 

6.15 

6.55 

6.95 

and  so  on  at  the  same  rate. 


§  990.41  Class  II  milk.  The  price  for 
Class  II  milk  shall  be  the  New  York 
Order  27  price  for  Class  III  milk  adjusted 


to  3.7  percent  butterfat  content  and  plus 
the  six  cents  zone  differential  to  the  mar¬ 
keting  area. 

§  990.42  Butterfat  differentials.  The 
price  for  Class  I  and  Class  II  milk  shall 
be  subject  to  a  butterfat  differential  for 
each  one-tenth  of  one  percent  variation 
above  or  below  3.7  percent,  computed  as 
follows:  Fi’om  the  Class  II  price  subtract 
the  value  of  skim  as  provided  under  the 
Class  III  formula  Order  27  and  divide  by 
37  to  the  nearest  full  cent. 

§990.43  Zone  price  differentials.  There 
shall  be  deducted  from  the  Class  I  price 
set  forth  in  §  990.40  and  from  the  prices 
for  Class  II  milk  set  forth  in  §  990.41  zone 
price  differentials  as  described  in  the 
following  table. 


Table  B 


Mileage  distanc*'  from  City 
Hall,  Newark  Marketing 
Area,  or — 

Minus 
deduction 
cents  per 
hundred¬ 
weight, 
from 
CUiss  I 
price  for 
base  price 

Minus  in 
cents  per 
hundred¬ 
weight 
Cla.ss  If 
prices  and 
price  for 
e.xcess  milk 

0-,50 . 

0 

0 

51-60 . . . . . 

10 

1 

61-70 . . . 

19 

1 

71-80 . . . 

27 

1 

81-90 . . . . 

.34 

2 

91-100 . . . 

40 

2 

101-110 . 

44 

2 

111-120... . 

4.5.4 

3 

121-i:i0 . . 

46.8 

3 

131-140 . 

48.2 

3 

141-1,50 . . 

49.6 

4 

1.51-160 . 

51 

4 

161-170 . 

.52.4 

4 

171-180 . 

5:1.8 

5 

181-190 . . . . . 

.55.2 

5 

191 -2(H) . 

.56.6 

5 

201-210 . 

»58 

>6 

>  Plus  1.4  conts  each  10  inilos  thereafter. 
*  Plus  1  cent  each  30  miles  thereafter. 


The  distance  from  market  shall  be  the 
shortest  distance  on  highways  over  which 
the  Highway  Department  of  the  several 
states  permit  milk  tank  trucks  to  move, 
or  if  no  such  distance  is  recognized  the 
distance  shall  be  that  ascertained  and 
announced  by  the  Market  Administrator. 
These  distances  shall  be  from  the  han¬ 
dler’s  plant  where  the  milk  is  received 
from  producers  to  the  City  Hall  in  New¬ 
ark. 

§  990.44  Application  to  uniform 
prices.  There  should  be  deducted  from 
payments  to  producers  delivering  milk  to 
a  plant  located  in  a  mileage  zone  set 
forth  in  §  990.43  differentials  for  base 
milk  those  shown  in  column  1  and  for 
excess  milk  equal  to  those  shown  in  col¬ 
umn  2. 

§  990.45  Milk- disposed  of  outside  the 
marketing  area.  The  class  prices  to  be 
paid  by  handlers  for  milk  disposed  of 
outside  the  marketing  area  shall  be  the 
same  as  for  milk  sold  in  the  marketing 
area. 

§  990.46  Base  ratings — (a)  Determi¬ 
nation  of  bases.  (1)  Daily  producer 
bases  to  be  effective  in  each  month  under 
the  order  until  February  1  after  the  order 
has  been  effective  during  an  entire  Au- 
gust-November  period  shall  be  calculated 
each  month  by  multiplying  each  produc¬ 
er’s  average  daily  deliveries  in  that 
month  by  120  percent  of  the  handler’s 


percentage  utilization  in  Class  I:  Pro¬ 
vided,  That  in  no  event  shall  any  pro¬ 
ducer’s  base  exceed  average  daily  deliv¬ 
eries  in  that  month,  and  that  in  making 
the  calculations  the  percentage  utiliza¬ 
tion  shall  be  used  to  one  decimal  point 
(e.  g.,  68.6%),  and  each  producer’s  base 
shall  be  calculated  to  the  nearest  full 
pound. 

(2)  Daily  producer  bases  to  be  effec¬ 
tive  in  each  month  beginning  February 
1  following  an  entire  August-November 
period  during  which  the  order  has  been 
effective  shall  be  calculated  for  the  first 
12  months  of  their  use  by  dividing  deliv¬ 
eries  at  pool  plants  by  each  producer  in 
August,  September,  October,  and  Novem¬ 
ber  by  122,  to  the  nearest  full  pound. 
In  each  succeeding  year,  bases  shall  be 
calculated  by  adding  one-third  of  each 
producer’s  former  base  to  two-thirds  of  a 
newly  calculated  base  determined  by 
each  producer’s  deliveries  at  pool  plants 
in  the  immediately  preceding  August- 
November  period  divided  by  122, 

(b)  Provision  for  new  producers  and 
hardship  cases.  A  new  producer  shall 
receive  an  excess  price  for  milk  deliveries 
in  his  first  two  months  under  the  order. 
Except  for  this,  each  producer  shall  have 
a  minimum  base  in  each  month,  not¬ 
withstanding  the  other  provisions  of  the 
order,  of  the  following  percentages  of  his 
deliveries : 


January  _ 

40 

July . 

—  35 

February  _ 

...  35 

August _ 

--  45 

March _ 

...  30 

September _ 

—  45 

April  _ 

...  30 

October _ 

45 

May _ 

25 

November _ 

45 

June  _ 

—  25 

December 

40 

(c)  Ownership  and  transfer  of  bases. 

( 1 )  A  base  shall  be  held  in  the  name  of 
the  producer  and  may  be  transferred  only 
at  his  option. 

(2)  The  milk  to  which  the  transferred 
base  shall  apply  must  be  produced  on 
the  same  farm  from  which  such  base  was 
earned,  and  the  transferor  must  notify 
the  Market  Administrator  in  writing  on 
or  before  the  last  day  of  the  month  that 
such  base  is  to  be  transferred  indicating 
the  name  of  the  transferee,  the  amount 
of  base  transferred,  the  effective  date 
of  the  transfer,  and  in  the  event  of  a 
producer’s  death  his  base  may  be  so 
transferred  upon  written  notice  to  the 
Market  Administrator  from  any  mem¬ 
ber  of  the  producer’s  immediate  family. 

(d)  Notification  to  producers  and  han¬ 
dlers.  (1)  On  or  before  February  1  of 
each  year  following  an  August-November 
period  under  the  order,  the  Market  Ad¬ 
ministrator  shall  notify  each  producer  of 
his  base,  and  shall  notify  each  handler 
of  the  base  of  each  of  the  producers  de¬ 
livering  to  the  handler’s  plant  or  plants. 

(e)  Applicability  of  bases  in  paying 
producers.  (1)  If  in  any  month  the  per¬ 
cent  utilization  in  Class  I  equals  or  ex¬ 
ceeds  90.0  for  all  milk  under  the  order, 
the  use  of  base  and  excess  prices  shall  be 
suspended  for  that  month. 

(2)  In  all  other  months,  payments  for 
base  and  excess  milk  shall  be  as  pre¬ 
scribed  in  §  990.62. 

§  990.47  Location  differentials.  Loca¬ 
tion  differentials  in  addition  to  the  blend 
price  for  base  milk  shall  be  paid  to  pro¬ 
ducers  delivering  to  individual  handlers 
plants.  The  rate  of  payment  shall  be  on 
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base  milk  only  and  shall  be  adjusted  to 
the  percentages  that  Class  I  sales  of  each 
handler  are  of  his  total  receipts  from 
producers  and  by  the  zone  differential 
applicable  to  the  plant  where  the  milk 
is  delivered  according  to  the  accompany¬ 
ing  table.  Provided,  however.  That  the 
zone  location  differential  for  milk  de¬ 
livered  in  bulk  tank  pick-ups  shall  be  the 
center  of  the  bulk  pick-up  route  as  de¬ 
termined  by  the  administrator. 

(a)  Basic  rate.  The  basic  location 
differential  rate  shall  be  25  percent  of 
the  difference  between  the  Class  I  and 
the  Class  n  prices  at  the  0-50  mile  zono. 

(b)  The  basic  rate  shall  be  adjusted  for 
the  producers  delivering  to  each  handler 
at  all  of  his  plants  by  multiplying  by 
the  percentage  that  net  Class  I  sales  are 
of  the'  total  receipts  of  milk  from  pro¬ 
ducers. 

(c)  The  net  location  differential  shall 
be  adjusted  to  zones  as  shown  in  the  fol¬ 
lowing  schedule:  On  can  deliveries  paid 
on  basis  of  plant  location  for  bulk  tank 
deliveries  the  location  differentials  to  be 
paid  on  central  point  of  the  pick-up  area. 


Location  differential  zones  distance  from 
City  Hall,  Newark,  N.  J.* 

Adjusted 
basic  rate 
less  cents 
per  hun¬ 
dredweight 

0 

5 

10 

15 

81-90  miles... _ 

20 

25 

101-110  miles . 

*29 

>  All  plants  in  New  Jersey  are  deemed  to  be  in  the 
0-50  mile  rone. 

’  4  cents  additional  for  each  10  miles. 

Note:  Eastern  Milk  Producers  Co-operative  Associa¬ 
tion,  Inc.,  has  reservations  as  to  the  need  for  location 
differentials  to  be  paid  to  nearby  producers  believing 
that  the  base  rating  plan,  revised  transportation  and  the 
other  provision  of  the  proposed  order  could  adequately 
protect  the  interests  of  these  nearby  producers. 

REPORT  OF  HANDLERS 

§  990.50  Periodic  reports.  On  or  be¬ 
fore  the  8th  day  after  the  end  of  each 
month  each  handler  shall  report  to  the 
market  administrator,  in  the  detail  and 
on  forms  prescribed  by  the  market  ad¬ 
ministrator,  as  follows: 

(a)  The  receipts  at  each  plant  from 
producers  who  are  not  handlers ; 

(b)  The  receipts  at  each  plant  from 
any  other  handler,  including  any  han¬ 
dler  who  is  also  a  producer; 

(c)  The  quantity,  if  any,  produced  by 

such  handlers;  ^ 

(d)  The  receipts  at  each  plant  from 
any  other  source,  including  receipts 
from  a  plant  subject  to  another  Federal 
order ; 

(e)  The  respective  quantities  of  milk 
and  milk  products  disposed  of  on  hand 
at  each  plant,  with  the  butterfat  content 
thereof,  and 

(f)  The  shipment  of  milk  from  each 
plant. 

§  990.51  Reports  of  handlers  who  re¬ 
ceived  no  milk  from  producers.  Han¬ 
dlers  who  r^eive  no  Inilk  from  producers 
shall  make  reports  to  the  market  admin¬ 
istrator  at  such  time  and  in  such  manner 
as  the  market  administrator  may 
require. 

§  990.52  Reports  as  to  producers. 
Each  handler  shall  report  to  the  market 
administrator: 


'(a)  Within  10  days  after  the  market 
administrator’s  request,  with  respect  to 
any  producer  for  whom  such  informa¬ 
tion  is  not  in  the  files  of  the  market  ad¬ 
ministrator,  and  with  respect  to  a  period 
or  periods  of  time  designated  by  the 
market  administrator,  (1)  the  name  and 
address,  (2)  the  total  pounds  of  milk  re¬ 
ceived,  (3)  the  average  butterfat  test  of 
milk  received,  and  (4)  the  number  of 
days  upon  which  milk  was  received;  and 

(b)  within  10  days  after  first  receiving 
milk  from  any  producer,  (1)  the  name 
and  address  of  such  producer,  (2)  the 
date  upon  which  such  milk  was  first  re¬ 
ceived  and  (3)  the  plant  at  which  such 
milk  was  received. 

§  990.53  Reports  of  payments  to  pro¬ 
ducers.  Each  handler  shall  submit  to  the 
market  administrator  on  or  before  the 
25th  day  after  the  end  of  each  month  his 
producer  payroll  for  such  month  which 
shall  show  for  each  producer  (a)  the  net 
amount  of  such  producer’s  payment  with 
the  prices,  deductions,  and  charges  in¬ 
volved,  and  (b)  the  total  delivery  of  milk 
with  the  average  butterfat  test  thereof. 

§  990.54  Outside  cream  receipts. 
Each  handler  shall  report  as  requested 
by  the  market  administrator  his  receipts, 
if  any,  of  sweet  and  sour  cream,  showing 
the  quantity  and  source  of  each  such  re¬ 
ceipt  and  the  cost  thereof  f .  o.  b.  market¬ 
ing  area. 

§  990.55  Verification  of  reports.  Each 
handler  shall  permit  the  market  admin¬ 
istrator  or  his  agent,  or  such  other  person 
as  the  secretary  and  director  may  desig¬ 
nate,  during  the  usual  hours  of  business, 
to  (a)  verify  the  information  contained 
in  reports  submitted  in  accordance  with 
this  section, 

§  990.56  Retention  of  records.  All 
books  and  records  required  under  this 
part  to  be  made  available  to  the  market 
administrator  shall  be  retained  by  the 
handler  for  a  period  of  three  years  to  be¬ 
gin  at  the  end  of  the  calendar  month  to 
which  such  books  and  records  pertain: 
Provided,  That,  if  within  such  three  year 
period,  the  market  administrator  notifies 
the  handler  in  writing  that  longer  reten¬ 
tion  of  such  books  and  records,  or  of 
specified  books  and  records,  is  necessary 
in  connection  with  a  proceeding  under 
section  8c  (15)  (a)  of  the  act  or  a  court 
action  specified  in  such  notice,  the 
handler  shall  retain  such  books  and 
records,  or  specified  books  and  records, 
until  further  written  notification  from 
the  market  administrator.  In  either  case 
the  market  administrator  shall  give  fur¬ 
ther  written  notification  to  the  handler 
promptly  upon  the  termination  of  the 
litigation  or  when  the  records  are  no 
longer  necessary  in  connection  there¬ 
with.  *  • 

APPLICATION  OF  PROVISIONS 

§  990.60  Handlers  who  receive  no  milk 
from  producers.  The  provisions  of  this 
part,  except  those  set  forth  in  §§  990.50 
through  990.56  and  990.30  shall  not  apply 
to  a  producer-handler  who  receives  no 
milk  from  producers  nor  to  handler 
whose  sole  source  of  milk  supply  consists 
of  receipts  from  other  handlers.  A  pro¬ 
ducer  handler  shall  account  to  the  pool 
at  the  Class  I  price  for  any  milk  pur¬ 
chased  from  producers. 


5  990.61  Computation  of  the  value  of 
milk  for  each  handler.  For  each  month 
the  market  administrator  shall  compute, 
subject  to  the  provisions  of  §  990.60  the 
value  of  milk  of  producers  disposed  of  by 
each  handler,  by  (a)  multiplying  the 
hundredweight  of  such  milk  in  each  class, 
computed  pursuant  to  §§  990.30  through 
990.32  by  the  price  applicable  pursuant 
to  §  §  990.40  through  990.45,  and  (b)  add¬ 
ing  together  the  resulting  values. 

§  990.62  Computation  and  announce¬ 
ment  of  price  for  base  and  excess  milk. 
'The  market  administrator  shall  compute 
and  announce  for  each  handler  the  uni¬ 
form  price  per  hundredweight  of  base 
milk  received  by  him  at  each  plant  from'^ 
producers  diHing  each  month  in  the  fol¬ 
lowing  manner: 

Using  the  computation  made  in 
§  990.61: 

(a)  From  the  total  receipts  of  milk 
from  producers  deduct  the  quantity  that 
was  excess  milk  up  to  but  not  more  than 
the  total  quantity  of  Class  II  milk,  and 
from  the  total  of  the  resulting  values 
deduct  the  value  of  the  excess  milk  used 
above  at  the  CJlass  II  price,  and  compute 
a  preliminary  uniform  base  price.  If  the 
total  Class  I  sales  are  greater  than  in 
amoimt  than  the  total  delivered  bases  the 
amount  and  the  value  of  such  over  base 
Class  I  milk  shall  be  included  in  the  com¬ 
putation  of  the  price  for  excess  milk. 

(b)  Pursuant  to  the  provisions  of 
§  990,47  compute  the  appropriate  loca¬ 
tion  differential  rates  and  the  totals  pay¬ 
able  to  producers  at  all  plants.  Divide 
this  total  by  the  total  quantity  of  de¬ 
livered  bases  and  subtract  the  resultant 
quotient  from  the  preliminary  uniform 
base  price  determined  in  paragraph 
(a)  of  this  section.  The  result  shall  be 
the  uniform  base  price. 

(c)  Adjust  such  uniform  base  price  by 
the  applicable  differentials:  Provided, 
however.  That  the  location  differential 
rate  in  each  case  shall  not  result  in  a 
final  base  price  at  any  plant  greater  than 
the  Zone  Class  I  price  at  that  plant.  Any 
such  surplus  that  may  result  from  this 
rule  shall  be  added  to  the  total  value 
of  excess  milk. 

(d)  The  price  for  excess  milk  shall  be 
computed  by  adding: 

( 1 )  The  amount  and  value  at  the  Class 
n  price  of  excess  milk  not  greater  in 
volume  than  the  total  of  Class  II  milk. 

(2)  The  amount  and  value  at  the  Class 
I  price  of  any  over  base  milk  that  is 
greater  in  volume  than  the  total  of 
Class  n  milk. 

(3)  Add  any  sums  that  may  result 
from  the  location  differential  ^calcula¬ 
tions  where  the  base  price  at  any  plant 
must  be  limited  to  the  Class  I  price. 

(4)  Divide  the  sum  of  the  above  values 
by  the  total  amounts  of  excess  milk. 
'The  result  shall  be  the  blend  or  uniform 
price  for  excess  milk. 

(e)  On  or  before  the  15th  day  after  the 
end  of  each  month,  notify  each  handler 
and  publicly  announce  the  uniform  price 
for  base  milk  and  for  excess  milk  com¬ 
puted  for  each  plant  pursuant  to  this 
section. 

PAYMENTS  FOR  MILK 

§  990.70  Time  and  method  of  pay¬ 
ment — (a)  Semimonthly  payment.  On 
or  before  the  5th  day  after  the  end  of 
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each  month  each  handler  shall  make  an 
advance  pasrment  for  the  approximate 
value  of  milk  received  during  the  first 
15  days  of  the  month. 

(b)  Final  payment.  On  or  before  the 
20th  day  after  the  end  of  each  month 
each  handler  shall  make  full  payment, 
subject  to  butterfat,  location  and  zone 
price  receipt  differentials,  to  each  pro¬ 
ducer  for  the  total  value  of  milk  received 
from  such  producer  during  such  month, 
at  not  less  than  the  base  price  per  hun¬ 
dredweight  for  base  milk  and  at  not  less 
than  the  excess  price  for  excess  milk 
after  taking  credit  for  payment  made 
pursuant  to  paragraph  (a)  of  this  sec¬ 
tion. 

§  990.71  Errors  in  payment.  Errors  in 
making  pajnnent  for  milk  shall  be  cor¬ 
rected  not  later  than  the  date  for  making 
payments  next  following  the  determina¬ 
tion  of  such  errors. 

EXPENSE  OF  ADMINISTRATION 

§  990.80  Payment  by  handlers.  As  his 
pro  rata  share  of  the  expense  of  the  ad¬ 
ministration  of  this  part,  each  handler 
on  or  before  the  20th  day  after  the  end 
of  each  month  shall  pay  to  the  market 
administrator,  with  respect  to  all  milk 
received  by  such  handler  directly  from 
producers,  and  all  milk  received  from 
non-order  milk  plants  including  plants 
subject  to  another  Fede'tal  order  which 
is  allocated  to  Class  I  under  §  990.32  an 
amount  not  exceeding  three  cents  per 
himdredweight,  the  exact  amount  to  be 
determined  by  the  market  administrator 
subject  to  review  by  the  secretary  and 
director. 

§  990.81  Deductions  for  members  of 
an  association  of  producers.  In  the  case 
of  producers  who  are  members  of  an  es¬ 
tablished  association  of  producers  each 
handler  shall  make  such  deductions  from 
payments  made  pursuant  to  §  990.70  as 
may  be  authorized  by  such  producers  and 
pay,  on  or  before  the  25th  day  after  the 
end  of  each  month,  such  deductions  to 
such  association  together  with  a  detailed 
statement  of  the  amoimt  deducted  from 
each  producer. 

MISCELLANEOUS  PROVISIONS 

§  990.90  Termination  of  obligations. 
The  provisions  of  this  section  shall  apply 
to  any  obligation  under  this  part  for  this 
payment  of  money  irrespective  of  when 
such  obligation  arose.  The  obligation  of 
any  handler  to  pay  money  required  to  be 
paid  under  the  terms  of  this  part  shall, 
except  as  provided  in  paragraph  (c)  (2) 
and  (3)  of  this  section,  terminate  two 
years  after  the  last  day  of  the  calendar 
month  during  which  the  market  admin¬ 
istrator  receives  the  handler’s  utilization 
report  on  the  milk  involved  in  such  obli¬ 
gation,  unless  within  such  two  year 
period  the  market  administrator  notifies 
the  handler  in  writing  that  such  money 
is  due  and  payable.  Service  of  such  no¬ 
tice  shall  be  complete  upon  mailing  to 
the  handler’s  last  known  address,  and  it 
shall  contain,  but  need  not  be  limited  to 
the  following  information. 

(a)  The  amount  of  obligation; 

(b)  The  month (s)  during  which  the 
milk,  with  respect  to  which  the  obliga¬ 
tion  exists,  was  received  or  handled,  and 

(c)  (1)  If  the  obligation  is  payable 
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to  one  or  more  producers  or  to  an  asso¬ 
ciation  of  producers,  the  name  of  such 
producer (s)  or  association  of  producers, 
or  if  the  obligation  is  payable  to  the  mar¬ 
ket  administrator,  the  account  for  which 
it  is  to  be  paid; 

(2)  If  a  handler  fails  or  refuses,  with 
respect  to  any  obligation  under  this 
order,  to  make  available  to  the  market 
administrator  or  his  representative  (s) 
all  books  and  records  required  by  this 
part  to  be  made  available,  the  market 
administrator  may,  within  the  two  year 
period  provided  for  in  subparagraph  (1) 
of  this  paragraph,  notify  the  handler  in 
writing  of  such  failure  or  refusal.  If  the 
market  administrator  so  notifies  a  han¬ 
dler,  the  said  two  year  period  with  re¬ 
spect  to  such  obligation  -shall  not  begin 
to  run  imtil  the  first  day  of  the  calendar 
month  following  the  month  during  which 
all  such  books  and  records  pertaining  to 
such  obligations  are  made  available  to 
the  market  administrator  or  his  repre¬ 
sentative  (s) . 

(3)  Notwithstanding  the  provisions  of 
subparagraph  (1)  and  (2)  of  this  para¬ 
graph,  a  handler’s  obligation  under  this 
part  to  pay  money  shall  not  be  termi¬ 
nated  with  respect  to  any  transaction 
involving  fraud  or  willful  concealment  of 
a  fact,  material  to  the  obligation,  on  the 
part  of  the  handler  against  whom  the 
obligation  is  sought  to  be  imposed. 

(4)  Any  obligation  on  the  part  of  the 
market  administrator  to  pay  handler  any 
money  which  such  handler  claims  to  be 
due  him  imder  the  terms  of  this  part 
shall  terminate  two  years  after  the  end  of 
the  calendar  month  during  which  the 
milk  involved  in  the  claim  was  received 
if  an  imderpayment  is  claimed,  or  two 
years  after  the  end  of  the  calendar  month 
during  which  the  payment  (including 
deduction  or  set-off  by  the  market  ad¬ 
ministrator)  was  made  by  the  handler 
if  a  refund  on  such  payment  is  claimed, 
unless  such  handler,  within  the  appli¬ 
cable  period  of  time,  files,  pursuant  to 
section  8C  (15)  (a)  of  the  act,  a  petition 
claiming  such  money. 

§  990.91  Effective  time.  The  provi¬ 
sions  of  this  part  or  any  amendment 
thereto  shall  become  effective  at  such 
time  as  the  secretary  may  declare  and 
shall  continue  in  force  until  suspended 
or  terminated  pursuant  to  §  990.92. 

§  990.92  Suspension  or  termination. 
The  secretary  may  suspend  or  terminate 
this  part  or  any  provision  hereof  when¬ 
ever  he  finds  this  part  or  any  provision 
hereof  obstructs  or  does  not  tend  to  ef¬ 
fectuate  the  declared  policy  of  the  act. 
This  part  shall  terminate  in  any  event 
whenever  the  provisions  of  the  act  au¬ 
thorizing  it  cease  to  be  in  effect. 

§  990.93  Continuing  obligations.  If, 
upon  the  suspension  or  termination  of 
any  or  all  provisions  of  this  part,  there 
are  any  obligations  thereimder  the  final 
accrual  or  ascertainment  of  which  re¬ 
quires  further  acts  by  any  person  (in¬ 
cluding  the  market  administrator) ,  such 
further  acts  shall  be  performed  notwith¬ 
standing  such  suspension  or  termination. 

§  990.94  Liquidation.  Upon  the  sus¬ 
pension  or  termination  of  the  provisions 
of  this  part,  except  this  section,  the  mar¬ 
ket  administrator,  or  such  other  liqui¬ 


dating  agent  as  the  secretary  may  desig¬ 
nate,  shall,  if  so  directed  by  the  secretary, 
liquidate  the  business  of  the  market 
administrator’s  ofiBce,  dispose  of  all  prop¬ 
erty  in  his  possession  or  control,  includ¬ 
ing  accoimts  receivable,  and  execute  and 
deliver  all  assignments  or  other  instru¬ 
ments  necessary  or  appropriate  to 
effectuate  any  such  disposition.  If  a 
liquidating  agent  is  so  designated,  all 
assets,  books  and  records  of  the  market 
administrator  shall  be  transferred 
promptly  to  such  liquidating  agent.  If, 
upon  such  liquidation,  the  funds  on  hand 
exceed  the  amounts  required  to  pay  out¬ 
standing  obligations  of  the  office  of  the 
market  administrator  and  to  pay  neces¬ 
sary  expenses  of  liquidation  and  distri¬ 
bution,  such  excess  shall  be  distributed 
to  contributing  handlers  and  producers 
in  an  equitable  manner. 

§  990.95  Equivalent  prices  or  indices. 
If  for  any  reason  a  price  or  index  speci¬ 
fied  by  this  part  for  use  in  computing 
class  prices  or  other  purposes  is  not 
reported  or  published  in  the  manner 
described  in  this  part,  the  market  ad¬ 
ministrator  shall  use  a  price  or  index 
determined  by  the  secretaries  to  be 
equivalent  or  comparable  with  the  factor 
which  is  specified. 

§  990.96  Agents.  The  secretary  and 
director  may  each  by  designation  in  writ¬ 
ing,  name  any  officer  or  employee  of  the 
State  of  New  Jersey  or  the  United  States 
or  name  any  bureau  or  division  of  the 
New  Jersey  Department  of  Agriculture  or 
the  United  States  Department  of  Agri¬ 
culture  to  act  as  their  agent  (s)  or  repre¬ 
sentative  (s)  in  connection  with  any  of 
the  provisions  hereof. 

§  990.97  Separability  of  provisions.  If 
any  provisions  of  this  part,  or  its  appli¬ 
cation  to  any  person  or  circumstances,  is 
held  invalid,  the  application  of  such  pro¬ 
vision  and  of  the  remaining  provisions  of 
this  part,  to  other  persons  or  circum¬ 
stances  shall  not  be  affected  thereby. 

§  990.98  Compensatory  payments. 
(a)  Class  I  sales  from  plants  which  are 
subject  to  another  Federal  order  shall 
be  subject  to  payments  into  the  North 
Jersey  pool  of  the  difference  between  the 
North  Jersey  Class  I  and  the  other  order 
Class  I  price  if  lower.  Class  I  sales  from 
plants  not  subject  to  another  Federal  or¬ 
der,  on  route  sales  up  to  25  percent  of 
the  receipts  of  milk  at  such  plant  shall 
be  subject  to  payments  into  the  North 
Jersey  pool  at  a  rate  on  Class  I  sales 
calculated  by  determining  a  utilization 
price  at  North  Jersey  class  prices  for  the 
plant  times  milk  received  at  the  plant 
less  actual  payments  to  patrons  divided 
by  the  volume  of  Class  I  sales  in  the 
marketing  area,  or  the  difference  be¬ 
tween  the  New  Jersey  Class  I  and  Class 
II  prices,  whichever  is  lower. 

(b)  Class  I  sales  from  plants  not  pool 
plants  under  another  Federal  order,  on 
sales  in  excess  of  25  percent  of  the  pro¬ 
ducer  receipts  at  the  plant  shall  be 
subject  to  payments  into  the  New  Jersey 
pool  the  difference  between  the  North 
Jersey  Class  I  and  Class  II  prices. 

Proposed  amendments  to  Order  No. 
27;  proposed  by  The  Governor’s  Milk 
Committee  of  New  Jersey,  United  Milk 
Producers  of  New  Jersey  and  Eastern 
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Milk  Producers  Cooperative  Association, 
Inc.: 

POOL  REQinREMENTS  FOR  PLANTS  AND 
PRODUCERS 

A.  Delete  §§  927.20  through  927.27. 

B.  Insert  as  §  927.20  the  following: 

§  927.20  Temporary  pool  plants.  For 
any  month  a  plant  from  which  during 
such  month  Class  I-A  milk,  either  di¬ 
rectly  or  through  other  plants,  is  sold  or 
distributed  in  or  shipped  to  the  market¬ 
ing  area,  which  quantity  of  milk  during 
the  month  of  July  through  March,  is 
equal  to  more  than  25  percent  of  the  milk 
received  directly  from  dairy  farmers,  or 
during  the  months  of  April  through  June 
is  equal  to  more  than  10  percent  of  the 
milk  received  directly  from  dairy  farm¬ 
ers.  shall  be  designated  a  pool  plant: 
Provided,  That  for  the  months  of  April, 
May,  or  June  no  plant  at  which  milk  was 
received  from  dairy  farmers  during  the 
preceding  months  of  July,  August,  Sep¬ 
tember,  October,  November  or  December 
shall  be  a  pool  plant  on  this  basis,  unless 
at  least  60  percent  of  such  milk  was 
classified  in  each  month  in  Class  I-A,  and 
either  directly,  or  through  other  plants, 
was  sold  or  distributed  in  or  shipped  to 
the  marketing  area  in  the  form  of  milk: 
Provided  further.  That  no  plant  shall  be 
a  pool  plant  on  this  basis  unless  the  per¬ 
son  operating  such  plant  has  kept  such 
control  over  the  sanitary  conditions  un¬ 
der  which  milk  received  at  the  plant  is 
produced  and  handled,  that  the  plant 
can  meet  the  requirements  of  a  source 
of  milk  for  the  marketing  area :  Provided 
further.  That  approval  by  a  health  au¬ 
thority  of  the  plant  as  a  source  of  milk 
for  the  marketing  area  shall  constitute 
sufiBcient  evidence  that  this  requirement 
is  being  met  even  though  such  approval 
is  restricted  to  prohibit  shipment  to  the 
marketing  area  of  milk  for  specified  pe¬ 
riods  during  which  permission  is  given 
by  such  health  authority  for  receiving 
unapproved  milk  or  skim  milk  at  the 
plant  or  for  shipment  of  approved  skim 
milk  from  such  plant. 

C.  Add  a  new  §  927.21,  as  follows: 

§  927.21  Regular  pool  plants — (a) 
Carry-over  designation.  Any  plant  for 
which  the  report  of  milk  received  from 
dairy  farmers  was  used  in  the  computa¬ 
tion  of  the  uniform  price  for  November 
1951  and  for  July  1956  is  hereby  desig¬ 
nated  as  a  pool  plant  until  such  designa¬ 
tion  is  cancelled  pursuant  to  §  927.22. 

(b)  Submission  of  application.  Any 
person  who  operates  a  plant  which  is  lo¬ 
cated  in  New  Yor'k  State,  Vermont,  Mas¬ 
sachusetts,  Connecticut,  New  Jersey  or 
Pennsylvania,  and  which  is  either  ap¬ 
proved  as  a  source  of  milk  by  a  health  au¬ 
thority  in  the  marketing  area  at  the  time 
of  application  and  under  the  sanitary 
supervision  of  such  authority  may  apply 
to  the  Secretary  prior  to  August  1  of  any 
year  to  have  such  plant  designated  as  a 
pool:  Provided,  That  if  50  percent  or 
more  of  the  dairy  farmers  delivering  milk 
at  such  plant  deliver  such  milk  for  the 
account  of  a  cooperative  association 
which  does  not  operate  the  plant  but  for 
which  milk  such  association  receives  pay¬ 
ment,  an  application  must  be  made  by 
such  cooperative  association  as  well  as  by 


the  person  operating  the  plant.  Appli¬ 
cations  shall  be  addressed  to  the  Secre¬ 
tary  and  filed  at  the  office  of  the  Market 
Administrator. 

(c)  Designation  upon  application. 
Any  plant  for  which  an  application  has 
been  made  pursuant  to  paragraph  (b) 
of  this  section  shall  be  designated  as  a 
pool  plant  upon  the  determination  that 
the  requirements  of  paragraph  (e)  of 
this  section  are  being  met.  Such  desig¬ 
nation  shall  be  effective  as  of  the  first  of 
the  month  following  the  date  of  such  de¬ 
termination.  If,  based  upon  the  infor¬ 
mation  contained  in  the  application 
filed  pursuant  to  paragraph  (b)  of  this 
section,  the  Secretary  determines  that 
the  requirements  of  paragraph  (e)  of 
this  section  are  not  being  met,  the  ap¬ 
plicant  or  applicants  shall  be  so  notified. 
Within  15  days  after  receipt  of  such 
notice,  the  applicant  or  applicants  may 
submit  additional  information  and  re¬ 
quest  further  consideration.  Prior  to 
the  issuance  of  the  determination  of  the 
Secretary,  an  application  may  be  with¬ 
drawn  by  written  request  of  the  appli¬ 
cant  or  applicants. 

(d)  Computation  of  plant  uniform 
price.  The  market  administrator  shall, 
for  the  purpose  of  carrying  out  the  pro¬ 
visions  of  this  section,  compute  for  each 
plant  submitting  an  application  pursuant 
to  paragraph  (b)  of  this  section  an  aver¬ 
age  uniform  price  for  such  plant  for  the 
appropriate  12-month  period  in  the  fol¬ 
lowing  manner: 

(1)  Compute  for  each  month,  pursu¬ 
ant  to  §  927.60,  the  net  pool  obligation  of 
such  plant; 

(2)  Subtract  an  appropriate  propor¬ 
tional  share  of  the  total  of  payments  re¬ 
quired  to  be  made  for  such  month  by 
§  927.76; 

(3)  Add  an  appropriate  proportional 
share  of  the  total  of  payments  required 
to  be  made  for  such  month  pursuant  to 
§§  927.78  and  927.79; 

(4)  Add  an  appropriate  proportional 
share  of  the  unreserved  cash  in  the  pro¬ 
ducer  settlement  fund; 

(5)  Subtract  per  hundredweight  of 
milk  the  amount  arrived  at  in  §  927.61  (e) 
for  all  milk  received  at  such  plant ; 

(6)  Subtract  the  Class  I-C  milk  at 
such  plant  from  total  milk  received  from 
producers  at  such  plant; 

(7)  Divide  the  result  obtained  in  sub- 
paragraph  (5)  of  this  paragraph  by  the 
result  obtained  in  subparagraph  (6)  of 
this  paragraph ;  and 

(8)  Compute,  for  the  appropriate  12- 
month  period  referred  to  in  paragraph 

(e)  of  this  section,  an  average  of  the 
monthly  results  obtained  pursuant  to  the 
preceding  subparagraph. 

(e)  Requirements.  In  order  to  qualify 
as  a  pool  plant  under  this  section,  the 
plant  shall  meet  one  of  the  following  re¬ 
quirements:  Provided,  That  no  plant 
shall  be  a  pool  plant  on  this  basis  unless 
the  person  operating  such  plant  has  kept 
such  control  over  the  sanitary  conditions 
under  which  milk  received  at  the  plant  is 
produced  and  handled,  that  the  plant 
can  meet  the  requirements  of  a  source 
of  milk  for  the  marketing  area:  Pro¬ 
vided  further.  That  approval  by  a  health 
authority  of  the  plant  as  source  of  milk 
for  the  marketing  area  shall  constitute 


sufficient  evidence  that  this  requirement 
is  being  met  even  though  such  approval  is 
restricted  to  prohibit  shipment  to  the 
marketing  area  of  milk  for  specified  pe¬ 
riods  during  which  permission  is  given  by 
such  health  authority  for  receiving  im- 
approved  milk  or  skim  milk  at  the  plant 
or  for  shipment  of  approved  skim  milk 
from  such  plant. 

(1)  The  report  of  milk  received  from 
dairy  farmers  at  such  plant  shall  have 
been  used  in  the  computation  of  the  uni¬ 
form  price  for  July  1956 :  Provided,  That 
the  average  uniform  price  computed 
pursuant  to  paragraph  (d)  of  this  sec¬ 
tion  for  such  plant  for  the  12-month 
period  ending  July  31,  1956,  shall  have 
been  higher  than  the  average  of  the  uni¬ 
form  prices  computed  pursuant  to 
§  927.61  for  the  same  period,  or 

(2)  The  report  of  milk  received  from 

dairy  farmers  shall  have  been  used  in 
the  computation  of  the  uniform  price 
for  July  1956 :  Provided,  That  the  quali¬ 
fication  of  any  plant  qualifying  under 
this  subparagraph  shall  terminate  on 
July  31, 1957,  unless  the  average  uniform 
price  computed  pursuant  to  paragraph 
(d)  of  this  section  for  the  12-month 
period  ending  July  31,  1957,  shall  have 
been  higher  than  the  average  of  the  uni¬ 
form  prices  computed  pursuant  to 
§  927.61  for  the  same  period.  The  quali¬ 
fication  of  any  such  plant  shall  ter¬ 
minate  on  July  31,  of  any  subsequent 
12-month  period  unless  the  average  uni¬ 
form  price  for  such  plant  for  such  12- 
month  period  shall  have  been  higher 
than  the  average  of  the  uniform  prices 
computed  pursuant  to  §  927.61  for  the 
same  period;  or _ 

(3)  The  proportion  of  Class  I-A  milk 
to  total  milk  received  at  such  plant 
during  the  period  October,  November, 
and  December  shall  have  been  equal  to 
or  higher  in  each  of  the  three  consecu¬ 
tive  years  preceding  the  designation  of 
such  plant  than  the  proportion  of  total 
Class  I-A  milk  of  all  handlers  to  total 
milk  received  by  all  such  handlers  for 
each  such  respective  period:  Provided, 
That  if  the  applicant  operates  more  than 
one  pool  plant,  no  plant  operated  by 
him  shall  be  qualified  under  this  sub- 
paragraph  unless  the  average  of  the  uni¬ 
form  prices  for  all  plants  operated  by 
such  applicant  for  the  12-month  period 
ending  with  the  preceding  July  31  shall 
have  been  higher  than  the  average  of 
the  uniform  prices  computed  pursuant 
to  §  927.61  for  the  same  period. 

D.  Insert  as  §  927.22  the  following: 

§  927.22  Cancellation  of  designation. 
The  designation  of  a  pool  plant  pursuant 
to  paragraphs  (a)  and  (c)  of  §  927.21,  or 
pursuant  to  §  927.23  may  be  cancelled  un¬ 
der  either  of  the  following  provisions: 

(a)  The  designation  shall  be  cancelled 
upon  application  to  the  market  adminis¬ 
trator  by  the  handler  operating  the  plant 
effective  at  any  time  during  the  months 
of  April  through  July  of  any  year  but  not 
sooner  than  30  days  after  receipt  of  such 
application:  Provided,  That  such  appli¬ 
cation  for  cancellation  shall  be  accom¬ 
panied  by  proof  that  the  handler,  if  not 
a  cooperative  association  qualified  pur¬ 
suant  to  §  927.76,  has  notified  any  quali¬ 
fied  cooperative  association  which  has 
any  members  who  deliver  milk  to  such 
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plant,  and  has  notith^d  individually  all 
producers  delivering  to  such  plant  who 
are  not  members  of  such  qualified  coop¬ 
erative  association,  of  his  intention  to 
make  such  application:  Provided  fur^ 
ther.  That  if  50  percent  or  more  of  the 
producers  delivering  milk  at  such  plant 
deliver  such  milk  for  the  account  of  a 
cooperative  association  which  does  not 
operate  the  plant,  but  for  which  milk 
such  association  receives  payment,  an 
application  must  be  made  by  such  coop¬ 
erative  association  as  well  as  by  the  han¬ 
dler  operating  the  plant, 

(b)  The  designation  of  any  plant 
which  on  June  15  of  any  year  is  not  ap¬ 
proved  by  a  health  authority  as  a  source 
of  milk  for  the  marketing  area  shall  be 
automatically  cancelled  effective  on  Au¬ 
gust  1  of  such  year  unless  the  absence  of 
such  approval  is  a  temporary  condition 
covering  a  period  of  not  more  than  15 
days:  Provided,  That  the  designation  of 
a  plant  approved  by  a  health  authority 
as  a  source  of  milk  for  the  marketing 
area  even  though  such  approval  is  re¬ 
stricted  to  prohibit  shipment  to  the  mar¬ 
keting  area  of  milk  for  specified  periods 
during  which  permission  is  given  by  such 
Health  authority  for  receiving  imap- 
proved  milk  or  skim  milk  at  the  plant  or 
for  shipment  of  approved  skim  milk  from 
such  plant,  shall  not  be  cancelled  pur¬ 
suant  to  this  provision.  This  provision 
does  not  prevent  a  handler  from  apply¬ 
ing  pursuant  to  §  927.21,  for  a  new  desig¬ 
nation. 

E.  Insert  as  §  927.23  the  following: 

§  927.23  Plant  replacement.  A  plant 
may  be  designated  at  any  time  as  a  pool 
plant  upon  application  made  by  the  per¬ 
son  operating  the  plant  to  the  Secretary 
showing  that  the  plant  is  a  replacement 
for  one  or  more  pool  plants  designated 
pursuant  to  paragraphs  (a)  and  (c)  of 
§  927.21  or  pursuant  to  this  section  which 
are  operated  by  him  and  that  substan¬ 
tially  all  of  the  dairy  farmers  delivering 
milk  at  the  plant  previously  delivered 
milk  to  the  pool  plant  or  plants  replaced. 
Upon  designation  of  a  plant  pursuant  to 
this  section,  the  designation  of  the  plant 
or  plants  which  it  replaced  shall  be  auto¬ 
matically  cancelled. 

P.  Insert  as  §  927.24  the  following: 

§  927.24  Change  of  operator.  The 
designation  of  pool  plants  pursuant  to 
paragraphs  (a)  and  (c)  of  §  927.21  and 
pursuant  to  §  927.23  shall  be  considered 
as  applicable  to  the  plant  as  such,  and 
subject  to  cancellation  only  pursuant  to 
§§  927.22  and  927.23  regardless  of  change 
in  the  person  owning  or  operating  the 
plant.  The  market  administrator  shall 
be  notified,  by  the  handlers  involved, 
of  any  transfer  from  one  person  to 
another  of  ownership  or  operation  of  a 
pool  plant. 

SEASONAL  VARIATIONS  IN  PRODUCTION 

A.  Add  a  new  §  927.12,  as  follows: 

§  927.12  Base,  base  milk  and  excess 
milk —  (a)  Base.  *'Base”  means  a  quan¬ 
tity  of  milk  expressed  in  pounds  per  day 
computed  pursuant  to  §  927.56. 

(b)  Base  milk.  “Base  milk”  means  a 
quantity  of  milk  received  from  a  pro¬ 
ducer  by  a  handler  during  each  of  the 


months  of  April,  May  and  June  which  is 
not  in  excess  of  such  producer’s  base 
multiplied  by  the  number  of  days  such 
milk  was  delivered  during  each  such 
month. 

(c)  Excess  milk.  “Excess  milk”  means 
milk  received  from  a  producer  by  a 
handler  during  each  of  the  months  of 
April,  May  and  June  which  is  in  excess 
of  the  base  milk  received  from  such 
producer. 

B.  Add  a  new  paragraph  (b)  in  §  927.50 
as  follows,*  and  re-letter  existing  para¬ 
graphs  (b)  to  (e)  accordingly: 

(b)  For  the  delivery  periods  of  April 
through  June,  the  total  quantity  of  base 
milk  and  the  total  quantity  of  excess 
milk  received  from  producers. 

C.  Add  the  following  words  at  the  end 
of  §  927.51  (b)  (1) :  “and  for  the  delivery 
periods  of  August  through  November, 
and  April  through  June,  the  number  of 
days  on  which  milk  was  delivered.” 

D.  Add  a  new  §  927.56,  as  follows: 

§  927.56  Computation  of  base  and 
base  rules,  (a)  Subject  to  the  conditions 
set  forth  in  paragraph  (b)  of  this  section, 
the  market  administrator  shall  compute 
for  each  of  the  months  of  April,  May  and 
Jime,  a  base  for  each  producer  as 
follows: 

(1)  Divide  the  total  pounds  of  milk 
received  by  a  handler  from  each  producer 
during  the  months  of  August,  September, 
October  and  November  immediately  pre¬ 
ceding  by  the  number  of  days  such  milk 
was  delivered  (not  to  be  less  than  90 
days) . 

(b)  Any  base  computed  pursuant  to 
paragraph  (a)  (1)  of  this  section  shall 
be  subject  to  the  following  rules: 

(1)  A  base  shall  be  held  in  the  name 
of  the  producer  for  whose  account  the 
milk  was  delivered  during  the  base¬ 
forming  period. 

(2)  Bases  may  be  transferred  in  whole 
or  in  part  by  written  notice  from  the  pro¬ 
ducer  to  the  handler (s)  receiving  milk 
from  such  producer,  and  from  the  han¬ 
dler  (s)  to  the  market  administrator  sub¬ 
mitted  on  or  before  the  first  day  of  the 
month  for  which  such  base  is  to  be  trans¬ 
ferred,  indicating  the  name  of  the  trans¬ 
feree,  the  amount  of  base  transferred, 
and  the  effective  date  of  such  transfer. 

(3)  On  or  before  April  1  of  each  year, 
the  market  administrator  shall  notify 
each  handler  of  the  base  of  each  of  the 
producers  delivering  milk  to  the  han¬ 
dler’s  plant(s). 

E.  Add  a  new  §  927.62  as  follows,  and 
.  renumber  the  existing  §  927.62  as 

§  927.64: 

§  927.62  Computation  of  excess  milk 
price.  For  each  of  the  months  of  April, 
May  and  June,  the  excess  milk  price 
shall  be  the  Class  III  price. 

F.  Add  a  new  §  927.63,  as  follows: 

§  927.63  Computation  of  uniform 
price  for  base  milk.  For  each  of  the 
months  of  April,  May  and  Jxme,  the 
market  administrator  shall  compute  a 
uniform  price  for  base  milk  in  the  fol¬ 
lowing  manner: 

(a)  Multiply  the  total  milk  received 
from  producers  by  all  handlers  by  the 
result  obtained  in  paragraph  (g)  of 
§  927.61; 


(b)  Multiply  the  total  of  excess  milk 
received  from  producers  by  all  handlers 
by  the  excess  milk  price; 

(c)  Subtract  the  result  obtained  in 
paragraph  (b)  of  this  section  from  the 
result  obtained  in  paragraph  (a)  of  this 
section;  and 

(d)  Divide  the  result  obtained  in  par¬ 
agraph  (c)  of  this  section  by  the  total 
of  base  milk  received  from  producers  by 
all  handlers.  The  result  shall  be  known 
as  the  imiform  price  for  base  milk  con¬ 
taining  3.5  percent  butterfat  received 
from  producers  at  plants  in  the  1-10 
mile  zone. 

G.  Amend  §  927.66  to  read  as  follows: 

§  927.66  Transportation  and  location 
differentials,  (a)  The  uniform  price  at 
any  plant,  and  for  the  months  of  April, 
May  and  June,  the  uniform  price  for 
base  milk  at  any  plant  shall  be  reduced 
by  the  differential  shown  in  column  B  of 
the  schedule  contained  in  §  927.42  for  the 
zone  of  the  plant  in  effect  pursuant  to 
§  927.42. 

(b)  For  the  months  of  April,  May  and 
June,  the  excess  milk  price  at  any  plant 
shall  be  reduced  by  the  differential  shown 
in  column  C  of  the  schedule  contained 
in  §  927.42  for  the  zone  of  the  plant  in 
effect  pursuant  to  §  927.42. 

PRICING  OF  CLASS  I-A  MILK 

A.  Delete  §  927.40  (a)  and  substitute 
therefor  the  following: 

(a)  For  Class  I-A  milk  the  pricea^ur- 
ing  each  month  shall  be  a  price  com¬ 
puted  by  multiplying  the  base  price  of 
$5.23  by  the  seasonal  adjustment  factor 
for  each  respective  month  given  in  the 
following  schedule: 


January _ 

1.05 

July  - 

0.  95 

February  ____ 

1.03 

August _ _ 

1.  00 

March  _ 

1.00 

September _ 

1.04 

April _ 

0.  94 

October _ _ 

1.07 

May  _ 

0.  88 

November 

1.09 

June _ _ - 

0.88 

December  ___ 

1.07 

DEFINITION  OF  CLASS  I-B  MILK 

-  A.  Amend  §  927.37  (b)  by  changing 
the  words  “outside  of  the  State  of  New 
York  and  outside  of  Northern  New  Jer¬ 
sey”,  where  they  occur,  to  read  “outside 
the  counties  of  Dutchess,  Orange,  Put¬ 
nam,  Rockland,  Sullivan  and  Ulster  in 
the  State  of  New  York.” 

DEFINITION  AND  PRICING  OF  CLASS  I-C  MILK 

A.  Amend  §  927.37  (c)  by  changing  the 
words  “State  of  New  York  or  Northern 
New  Jersey”,  where  they  occur,  to  read 
“counties  of  Dutchess,  Orange,  Putnam, 
Rockland,  Sullivan  and  Ulster  in  the 
State  of  New  York.” 

B.  Amend  §  927.40  (d)  by  deleting  the 
phrase  “20  cents”  and  substituting  there¬ 
for  “40  cents.” 

FLUID  SKIM  DIFFERENTIAL 

A.  Amend  §  927.44  by  changing  the 
words  “Deduct  the  price  of  Class  II  milk 
computed  pursuant  to  §  927.40  (e)  ”  where 
they  occur  to  read  “Deduct  the  price  of 
Class  in  milk  computed  pursuant  to 
§  927.40  (f).” 

PRICING  OF  NON-FLUID  CLASSES 

A.  Amend  §  927.40  <f)  by  deleting  the 
first  proviso  thereof  and  substituting 
therefor  the  following:  “Provided  fur¬ 
ther,  That  for  the  months  of  July 
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through  March  an  additional  10  cents 
shall  be  added  to  such  sum.’* 

B.  Amend  §  927.43  by  inserting,  after 
the  initial  words  “For  milk  received  from 
producer,”  the  words  “during  the  months 
of  April,  May  and  June”;  and  by  delet¬ 
ing,  in  the  second  proviso,  the  words 
“during  any  of  the  months  of  March 
through  July.** 

XOCAnON  DIFFERENTIALS 

A.  Delete  paragraph  (f)  of  §  927.60, 
and  re-letter  paragraph  (g)  as  para¬ 
graph  (f).  (This  proposal  is  not  con¬ 
curred  in  by  the  United  Milk  Producers 
of  New  Jersey,  or  the  Governor’s  Com¬ 
mittee  of  New  Jersey,  who  propose  that 
a  provision  be  adopted  similar  to  the  one 
proposed  for  Northern  New  Jersey.) 

TRANSPORTATION  DIFFERENTIALS 


A.  Amend  §  927.42  by  deleting  the 
schedule  contained  in  such  section  and 
substituting  therefor  the  following: 


A 

B 

0 

Freight  zone  (miles) 

Class  I-A, 
I-B  and  I-C 
and  skim 
milk  subject  to 
the  fluid  skim 
differential 

Class  II 
and  111 

Cents  per 
hundred¬ 
weight 

Cents  per 
hundred¬ 
weight 

i-in^ _ 

M-28.0 
•f26.6 
-f25.2 
-f24.5 
+23.8 
+22.4 
+21.0 
+19.6 
+18.2 
+17.5 
+16.8 
+1.5.  4 
+14.0 
+12.6 
+11.2 
+10.5 
+9.8 
+8.4 
+7.0 
+5.6 
+4.2 
+3.5 
+2.8 
+1.4 
0 

+4.0 

+3.8 

+3.6 

+3.5 

+3.4 

+3.2 

+3.0 

+2.8 

+2.6 

+2.5 

+2.4 

+2.2 

+2.0 

+1.8 

+1.6 

+1.5 

+1.4 

+1.2 

+1.0 

+0.8 

-fO.6 

-H).5 

-H)-4 

-f-0.2 

0 

ii-:jo  _ 

2l-2.'i  _  _  .  . 

. 

.^1-40  . . .  ..  _ 

4I-.'i»  ..  . 

.'ll  -fin  _  _ 

<it-70  _ 

71-7.5 . 

7f.-S»l  .  . 

Kl-lKl . 

91-1»H) . 

Ktl-IKI 

lll-iai . 

121-12,5 . 

12ti-i:t(l . 

131-140 . 

ltI-1.50 

1.5I-l»ai 

101-170 . 

171-17.5 . 

KO-tHO . 

isi-iyo . 

191-200 . 

201-210  .  . . 

211-220 . 

—1  4 

—0.2 

—2  1 

-0.3 

—0.4 

220-2:i0 . 

—2.8 

2.11-240 . 

—4.2 

—0.6 

241-2.50 . 

—5.6 

—0.8 

2.51 -Kill 

—7.0 

—1.0 

201  -270  .  _ _ 

•„  -8. 4 

—1.2 

271-27.5 . 

-9.1 

—1.3 

—9.8 

—1.  4 

2\l-.>90 

—11.2 

—1.6 

291 -.{00  .  _ 

—  12.6 

—1.8 

:{oi-;{io 

—14.0 

—2.0 

311-320  . . 

—1.5.  4 

—2.2 

321-325 . 

—16. 1 

—2.3 

S.Vi-:!;#) . 

—  16.8 

—2.4 

.•to -.{40  . 

—18.2 

—2.6 

341-3.50 . 

—19.6 

—2.8 

35i-:{i,o . 

—21.0 

—3.0 

,V.  1-370 . 

—22.4 

—3.2 

371-375 

—23.1 

—3.3 

37tV-3SO  ... 

—23.8 

—3.4 

3Ki-;{9n  _ 

—25.2 

—3.6 

391-400  ..  _ 

—26.6 

—3.8 

4OI-4I0  .  _ 

—28.0 

—4.0 

-29.4 

-4-2 

CONFORMING  AMENDMENT 

A.  Make  such  other  changes  as  may  be 
required  to  make  the  entire  order  con¬ 
form  with  the  amendments  proposed 
above. 

Terms  and  provisions  of  a  proposal  for 
a  coordinated  milk  marketing  program 


for  the  New  York-New  Jersey  marketing 
area;  proposed  by  Mutual  Federation  of 
Independent  Cooperatives,  Inc.:  Terms 
and  provisions  of  proposed  Northern  New 
Jersey  order. 

DEFINITIONS 

Section  1.  Act.  “Act”  means  Public 
Act  No.  10, 73d  Congress,  as  amended  and 
as  reenacted  and  amended  by  the  Agri¬ 
cultural  Marketing  Agreement  Act  of 
1937,  as  amended. 

Sec.  2.  Secretary.  “Secretary”  means 
the  Secretary  of  Agriculture  or  any  of¬ 
ficer  or  employee  of  the  United  States 
who  is,  or  who  may  hereafter  be,  author¬ 
ized  to  exercise  the  powers  and  to  per¬ 
form  the  duties  of  the  Secretary  of  Agri¬ 
culture. 

Sec.  3.  Marketing  area.  “Northern 
New  Jersey  milk  marketing  area”  (here¬ 
inafter  called  the  “marketing  area”) 
means  all  territory  within  the  State  of 
New  Jersey  defined  as  follows: 

Beginning  at  the  point  on  the  line  separat¬ 
ing  Rockland  County,  New  York,  from  the 
State  of  New  Jersey  at  the  western  edge  of 
the  Hudson  River,  northwesterly  along  the 
New  Jersey-New  York  State  Line  to  Sloats- 
burg  Road: 

Then  south  on  Sloatsbiirg  Road  In  New 
Jersey  to  its  intersection  with  Passaic  County, 
New  Jersey,  Highway  511  (Also  known  as 
Greenwood  Lake  Road) ; 

Then  left  in  a  southerly  direction  on  said 
highway  to  its  intersection  with  the  Northern 
boundary  of  the  Borough  of  Wanaque; 

Then,  starting  westerly,  along  the  boundary 
between  the  Boroughs  of  Wanaque  and  Ring- 
wood  to  the  Junction  with  the  boundary  of 
the  Borough  of  Bloomingdale; 

Then  along  the  boundary  between  the 
Boroughs  of  Bloomingdale  and  Ringwood  to 
the  junction  with  the  boundary  of  West 
Milford  Township; 

Then  south  along  the  boundary  between 
the  Borough  of  Bloomingdale  and  West  Mil¬ 
ford  Township  to  the  junction  with  the 
Passaic  and  Morris  County  Line; 

Then  west  along  the  Passaic-Morris  County 
Line  to  its  junction  with  the  boundary  be¬ 
tween  Kinnelon  Borough  and  Rockaway 
Township; 

Then  south  along  the  boundary  between 
Kinnelon  Borough  and  Rockaway  Township 
to  the  junction  with  the  boundary  of  Boon- 
ton  Township; 

Then  southwest  along  the  boundary  be¬ 
tween  Boonton  and  Rockaway  Townships  to 
the  junction  with  the  Denville  Township 
boundary; 

Then,  continuing  westerly  along  the  boun¬ 
dary  between  Rockaway  and  Denville  Town¬ 
ships  to  the  junction  with  the  northern 
boundary  of  Rockaway  Borough; 

Then,  starting  northwest,  along  the  boun¬ 
dary  between  Rockaway  Borough  and  Rock¬ 
away  Township  to  its  junction  with  Mt. 
Pleasant  Turnpike; 

Then  westerly  along  Mt.  Pleasant  Turnpike 
to  its  junction  with  the  boundary  between 
Rockaway  Township  and  Wharton  Borough; 

Then  northwesterly  along  the  boundary 
between  Rockaway  Township  and  Wharton 
Borough  to  the  junction  with  the  tracks  of 
the  D.  L.  &  W.  Railroad; 

Then  westerly  along  this  railroad  track  to 
the  point  where  it  crosses  Ledgewood-Mt. 
Arlington  Road; 

Then  southwest  along  this  road  to  Its 
junction  at  S.  Route  46; 

Then  to  the  left  along  IT.  S.  Route  46  to  its 
junction  with  New  Jersey  Route  10; 

Then  southeasterly  on  New  Jersey  Route 
10  to  its  junction  with  the  boundary  between 
Denville  and  Randolph  Townships; 


Then  south  along  the  boundary  between 
Denville  and  Randolph  Townships  to  the 
junction  with  the  boundary  between  Par- 
slppany-Troy  Hills  and  Morris  Townships; 

Then  in  the  same  direction  along  the 
boundary  between  Morris  and  Randolph 
Townships  to  the  Junction  with  Mendham 
Township; 

Then  in  the  same  direction  along  the 
boundary  between  Morris  and  Mendham 
Townships 'to  the  junction  with  the  boun¬ 
dary  between  Morris  and  Harding  Town¬ 
ships; 

Then  southeast  along  the  boundary  be¬ 
tween  Morris  and  Harding  townships  to  the 
Junction  with  U.  S.  Highway  202; 

Then  south  along  U.  S.  Highway  202  to  the 
junction  with  the  Morris-Somerset  County 
Line; 

Then  to  the  right  and  westerly  along  the 
Morris-Somerset  County  Line  to  the  Junction 
with  U.  S.  Highway  206; 

Then  southerly  and  to  the  left  along  U.  S. 
Highway  206  to  the  junction  with  the  bound¬ 
ary  between  Bedminster  and  Bridgewater 
townships; 

Then  to  the  right  and  westerly  along  the 
boundary  between  Bedminster  and  Bridge - 
water  townships  (which  follows  Chambers 
Brook)  to  the  junction  with  the  north  branch 
of  the  Raritan  River; 

Then  southerly  along  the  north  branch  of 
the  Raritan  River  to  its  junction  with  the 
south  branch  of  the  Raritan  River; 

Then  to  the  left  along  the  Raritan  River 
easterly  to  its  junction  with  the  boundary 
between  Hillsboro  Township  and  Manville 
Borough; 

Then  south  along  the  boundary  between 
Manville  Borough  and  Hillsboro  Township 
to  the  junction  with  Somerset  County  High¬ 
way  533; 

Then  south  and  to  the  right  along  Somer¬ 
set  County  Highway  533  to  the  junction  with 
the  northern  boundary  of  Millstone  Borough; 

Then  to  the  right  and  west  along  the  Mill¬ 
stone  boundary  around  to  the  point  of  in¬ 
tersection  again  with  Somerset  County  High¬ 
way  533  on  the  south  side  of  Millstone 
Borough; 

Then  south  again  along  Somerset  County 
Highway  533  to  the  causeway  over  the  Mill¬ 
stone  River; 

The  to  the  left  and  to  the  east  over  said 
causeway  to  Griggs  town  Canal  Road; 

Then  to  the  right  and  southerly  along 
Grigg^stown  Canal  Rodd  to  Suydam  Road; 

Then  left  and  east  along  Suydam  Road  to 
Franklin  Park  Road; 

Then  continuing  in  the  same  direction 
along  Franklin  Park  Road  across  the  Somer- 
set-Mlddlesex  Coimty  Boundary  to  the  Junc¬ 
tion  with  n.  S.  Highway  No.  1; 

Then  right  on  U.  S.  Highway  No.  1  to  the 
Junction  with  Dean’s  Lane; 

Then  left  off  U.  S.  Highway  No.  1  along 
Dean’s  Lane  to  George’s  Road; 

Then  to  the  left  on  George’s  Road  to 
Dean’s-Rhodehall  Road; 

Then  right  on  Dean’s-Rhodehall  Road  to 
the  New  Jersey  Turnpike; 

Then  south  to  the  right  on  the  New  Jersey 
Turnpike  to  the  intersection  with  an  over¬ 
pass  over  the  Turnpike  carrying  Hoffman  Sta¬ 
tion  Road  at  Stults  Corner; 

Then  to  the  left  and  east  along  Hoffman 
Station  Road  (through  Deys  Corner  and 
Stults  Corner)  to  the  intersection  with  the 
Jamesburg  and  Englishtown  Road; 

Then  to  the  right  and  southeast  along  the 
Jamesburg  and  Englishtown  Road  to  the 
Monmouth-Middlesex  County  Line; 

Then  northeast  and  to  the  left  along  the 
Monmouth-Middlesex  County  Line  to  the 
p>oint  of  intersection  with  U.  S.  Highway  No. 
9; 

Then  to  the  right  and  south  along  U.  S. 
Highway  No.  9  (including  Lakewood  Town¬ 
ship)  to  its  junction  with  the  New  Jersey 
Garden  State  Parkway; 
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Then  south  along  the  Garden  State  Park¬ 
way  to  Cedar  Creek  In  Ocean  Coimty; 

Thence  east  on  Cedar  Creek  to  the  Atlantic 
Ocean; 

Then  north  along  the  New  Jersey  coast  and 
the  west  bank  of  the  Hudson  River  to  the 
point  of  beginning  (including  all  Islands 
and  outer  bank  territories  considered  a  part 
of  the  State  of  New  Jersey  and  adjacent  to 
the  area  described) . 

Together  with  all  piers,  docks,  and  wharves 
connected  therewith  and  all  crafts  moored 
thereat,  and  including  territory  within  such 
boundaries  which  is  occupied  by  govern¬ 
ment  (Municipal,  State,  Federal,  or  Inter- 
nation^)  reservations,  installations,  insti¬ 
tutions,  or  other  establishments. 

Sec.  4.  Person.  “Person”  means  any 
individual,  partnership,  corporation,  as¬ 
sociation,  or  any  other  business  unit. 

Sec.  5.  Dairy  farmer.  “Dairy  farmer” 
means  any  person  who  produces  milk. 

Sec.  6.  Producer.  “Producer”  means 
any  dairy  farmer  whose  milk  is  delivered 
direct  from  farm  to  a  pool  plant. 

Sec.  7.  Handler.  “Handler”  means  (a) 
any  person  who  engages  in  the  handling 
of  milk  or  products  therefrom,  which 
milk  was  received  at  a  pool  plant,  or  at  a 
plant  approved  by  any  health  authority 
as  a  source  of  milk  for  the  marketing 
area,  (b)  any  person  who  engages  in  the 
handling  of  milk,  concentrated  fluid 
milk,  cultured  or  flavored  milk  drinks, 
cream,  half  and  half,  or  skim  milk,  all 
or  a  portion  of  which  is  shipped  to,  or 
received  in,  the  marketing  area,  or  (c) 
any  cooperative  association  of  dairy 
farmers  with  respect  to  any  milk  which 
it  causes  to  be  delivered  from  dairy  farm¬ 
ers  to  a  pool  plant  of  any  other  handler 
for  the  account  of  such  association  and 
for  which  such  association  receives  pay¬ 
ment. 

Sec.  8.  Plant.  “Plant”  m^ans  the  land, 
building,  surroundings,  facilities,  and 
equipment  or  vehicle  whether  owned  or 
operated  by  one  or  more  persons,  con¬ 
stituting  a  single  operating  unit  or  estab¬ 
lishment  for  the  receiving,  and  sampling 
and  handling,  or  processing  of  milk  or 
milk  products  as  determined  by  the  mar¬ 
ket  administrator. 

Sec.  9.  Pool  plant.  ‘Tool  plant” 
means  any  plant  which  is  designated  as  a 
pool  plant  pursuant  to  sections  20,  22, 
25  or  27  provided  a  vehicle  shall  not  be 
designated  as  a  “pool  plant”  unless  oper¬ 
ated  by  a  person  who  is  defined  as  a 
“handler”  because  of  other  operations. 

Sec.  10.  Market  administrator.  “Mar¬ 
ket  administrator”  means  the  agency, 
which  is  described  in  sections  15  through 
18,  for  the  administration  of  this  subpart. 

Sec.  11.  Northern  New  Jersey.  “North¬ 
ern  New  Jersey”  means  the  following 
counties  in  the  state  of  New  Jersey: 

Hunterdon.  Passaic. 

Middlesex.  Somerset. 

Monmouth.  Sussex: 

Morris.  Warren. 

or  such  parts  thereof  as  are  not  in  the 
marketing  area. 

Sec.  11.  New  York  order.  “New  York 
order”  means  Order  27,  as  amended,  reg¬ 
ulating  the  handling  of  milk  in  the  New 
York  Metropolitan  milk  marketing  area. 


MARKET  ADMINISTRATOR 

Sec.  15.  Selection,  removal,  and  bond. 
The  agency  for  the  administration  of 
this  subpart  shall  be  a  market  adminis¬ 
trator  who  shall  be  a  person  selected  and 
subject  to  removal  by  the  Secretary.  The 
market  administrator  shall,  within  45 
days  following  the  date  upon  which  he 
enters  upon  his  duties,  execute  and  de¬ 
liver  to  the  Secretary  a  bond,  conditioned 
upon  the  faithful  performance  of  his 
duties,  in  an  amount  and  with  surety 
thereon  satisfactory  to  the  Secretary. 

Sec.  16.  Compensation.  The  market 
administrator  shall  be  entitled  to  such 
reasonable  compensation  as  shall  be  de¬ 
termined  by  the  Secretary. 

Sec.  17.  Powers.  The  market  admin¬ 
istrator  shall  have  the  following  powers : 

(a)  To  administer  the  terms  and  pro¬ 
visions  of  this  subpart;  including  joint 
administration  with  the  market  admin¬ 
istrator  of  the  New  York  order  of  sections 
35,  36,  47,  54,  61,  70  and  73  of  this  subpart 
and  §§  927.35,  927.36,  927.47,  927.54, 
927.61,  927.70  and  927.73  of  the  New  York 
order. 

(b)  To  make  rules  and  regulations  to 
effectuate  the  terms  and  provisions  of 
this  subpart; 

<c)  To  receive,  investigate,  and  report 
to  the  Secretary  complaints  of  violations 
of  this  subpart;  and 

(d)  To  recommend  to  the  Secretary 
amendments  to  this  subpart. 

Sec.  18.  Duties.  The  market  adminis¬ 
trator,  in  addition  to  the  duties  herein¬ 
after  described,  shall: 

(a)  Keep  such  books  and  records  as 
will  clearly  reflect  the  transactions  pro¬ 
vided  for  in  this  subpart; 

(b)  Submit  his  books  and  records  to 
examination  by  the  Secretary  at  any  and 
all  times; 

(c)  Furnish  such  information  and 
such  verified  reports  as  the  Secretary 
may  request; 

(d)  Obtain  a  bond'  with  reasonable 
security  thereon  covering  each  employee 
who  handles  funds  entrusted  to  the 
market  administrator; 

(e)  Publicly  disclose,  after  reasonable 
notice,  the  name  of  any  person  who  has 
not  made  reports  pursuant  to  sections 
50,  51,  and  53,  or  made  payments  re¬ 
quired  by  sections  65,  66,  67,  72,  75,  77, 
78,  79,  and  80; 

(f)  Prepare  and  disseminate  for  the 
benefit  of  producers,  consumers,  and 
handlers  such  statistics  and  informa¬ 
tion  concerning  the  operation  of  this 
subpart,  as  amended,  as  do  not  reveal 
confidential  information; 

(g)  Employ  and  fix  the  compensation 
of  such  persons  as  may  be  necessary  to 
enable  him  to  administer  the  terms  and 
provisions  of  this  subpart; 

(h)  Pay  out  of  the  funds  received  pur¬ 
suant  to  §  927.80  the  cost  of  his  bond 
and  of  the  bonds  of  such  of  his  em¬ 
ployees  as  handle  funds  entrusted  to  the 
market  administrator,  his  own  compen¬ 
sation,  and  all  other  expenses  which  will 
necessarily  be  incurred  by  him  for  the 
maintenance  and  fimctioning  of  his 
office  and  the  performance  of  his  duties; 

(i)  Maintain  a  main  office  and  such 
branch  offices  as  may  be  necessary; 


(j)  Promptly  notify  a  handler,  upon 
receipt  of  the  handler’s  written  request 
therefor,  of  his  determination:  as  to 
whether  one  or  more  plants  exist  at  a 
specified  location,  as  to  whether  any 
specified  item  constitutes  a  part  of  the 
handler’s  plant,  or  to  which  plant  a 
specified  item  is  a  part  in  the  event  that 
the  particular  premises  in  question  con¬ 
stitutes  more  than  one  plant:  Provided, 
That  if  the  request  of  the  handler  is  for 
revision  or  affirmation  of  a  previous  de¬ 
termination,  there  is  set  forth  in  the  re¬ 
quest  a  statement  of  what  the  handler 
believes  to  be  the  changed  conditions 
which  make  a  new  determination  neces¬ 
sary.  If  a  handler  has  been  notified  in 
writing  of  a  determination  with  respect 
to  an  establishment  operated  by  him, 
any  revision  of  such  determination  shall 
not  be  effective  prior  to  the  date  on 
which  such  handler  is  notified  of  the  re¬ 
vised  determination;  and 

(k)  Cooperate  with  the  market  ad¬ 
ministrator  of  the  New  York  order  to 
achieve  coordination  of  this  order  and 
the  North  Jersey  order  and  to  effectuate 
the  declared  purposes  of  the  act. 

POOL  PLANTS 

Sec.  20.  Initial  designation.  Plants 
shall  be  designated  by  the  market  ad¬ 
ministrator  as  pool  plants  under  this 
order,  beginning  with  the  effective  date 
of  this  order  and  continuing  until  such 
designation  is  cancelled  pursuant  to 
section  24  or  25,  if  they  had,  in  Novem¬ 
ber,  1955,  approval  as  a  source  of  milk 
for  fluid  purposes  by  a  health  author¬ 
ity  in  the  marketing  area,  continue  to 
have  such  approval  and  such  designation 
is  requested  by  the  operator  of  the  plant, 
except  that  plants  which  are  pool  plants 
under  federal  milk  orders  other  than  the 
New  York  Order  shall  not  be  so  desig¬ 
nated  :  Applications  shall  be  addressed  to 
the  Secretary  and  filed  at  the  office  of 
the  market  administrator. 

Sec.  21.  Eligible  applicants.  Any  per¬ 
son  who  operates  a  plant  which  is  either 
approved  as  a  source  of  milk  by  a  health 
authority  in  the  marketing  area  at  the 
time  of  application  and  under  the  sani¬ 
tary  supervision  of  such  authority,  or 
was  a  pool  plant  during  the  preceding 
October,  November,  and  December,  and 
which  had  80  percent  of  the  milk  it  re¬ 
ceived  from  producers  in  each  of  the  pre¬ 
ceding  months  of  July,  August,  October, 
November  and  December  classified  as 
I-A  by  actual  utilization,  rather  than 
assignment  or  selection  of  classification 
and  without  displacing  other  milk,  may 
apply  to  the  Secretary  prior  to  January 
1  of  any  year  to  have  such  a  plant  desig¬ 
nated  as  a  pool  plant:  Provided,  That  if 
50  percent  or  more  of  the  dairy  farmers 
delivering  milk  at  such  plant  deliver 
such  milk  for  the  account  of  a  coopera¬ 
tive  association  which  does  not  operate 
the  plant  but  for  which  milk  such  asso¬ 
ciation  receives  pasmaent,  an  application 
must  be  made  by  such  cooperative  asso¬ 
ciation  as  well  as  by  the  person  operat¬ 
ing  the  plant. 

Sec.  22.  Designation  upon  application. 
Any  plant  for  which  an  application  has 
been  made  pursuant  to  section  21  shall 
be  designated  as  a  pool  plant  upon  de¬ 
termination  by  the  Secretary  that  the 
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requirements  of  section  23  are  being  met. 
Such  designation  shall  be  effective  as  of 
February  1  following  the  date  of  appli¬ 
cation  and  until  cancelled  pursuant  to 
section  24.  If,  based  upon  the  informa¬ 
tion  contained  in  an  application  filed 
pursuant  to  section  21,  the  Secretary  de¬ 
termines  that  the  requirements  of  section 
23  are  not  being  met,  the  applicant  or 
applicants  shall  be  so  notified.  Within 
15  days  after  receipt  of  such  notice,  the 
applicant  or  applicants  may  submit  ad¬ 
ditional  information  and  request  further 
consideration.  Prior  to  tjje  issuance  of 
the  determination  of  the  Secretary,  an 
application  may  be  withdrawn  by  writ¬ 
ten  request  of  the  applicant  or  applicants 
In  the  event  that  no  determination  is 
made  by  the  Secretary  prior  to  February 
1,  the  effective  date  of  the  designation, 
upon  written  request  of  the  applicant  or 
applicants  prior  to  the  issuance  of  a  de¬ 
termination,  shall  be  deferred  until  the 
first  of  the  month  following  the  date  of 
such  determination.  If  the  application 
is  not  so  withdrawn,  or  the  effective  date 
of  designation  is  not  so  deferred,  the 
plant  shall  be  treated  as  a  pool  plant  as 
of  February  1:  Provided,  That  all  pay¬ 
ments  into  or  out  of  the  producer  settle¬ 
ment  fund  (except  such  payments  which 
are  made  on  the  basis  of  operations  dur¬ 
ing  a  month  in  which  a  plant  meets  the 
requirements  of  section  27)  shall  be  held 
in  reserve  by  the  market  administrator 
until  a  determination  is  made. 

Sec.  23.  Requirements.  In  order  to 
qualify  as  a  pool  plant  pursuant  to  sec¬ 
tions  20,  22,  or  25,  the  person  operating 
the  plant  shall  meet  each  of  the  follow¬ 
ing  requirements: 

(a)  Be  willing  to  ship  in  the  form  of 
milk  to  the  marketing  area,  milk  received 
at  the  plant  from  dairy  farmers; 

(b)  Keep  such  control  over  the  sani¬ 
tary  conditions  under  which  milk  re¬ 
ceived  at  the  plant  is  produced  and  han¬ 
dled,  that  the  plant  can  meet  the  re¬ 
quirements  of  a  source  of  milk  for  the 
marketing  area:  Provided,  That  ap¬ 
proval  by  a  health  authority  of  the  plant 
as  a  source  of  milk  for  the  marketing 
area  shall  constitute  sufficient  evidence 
that  this  requirement  is  being  met  even 
though  such  approval  is  restricted  to 
prohibit  shipment  to  the  marketing  area 
of  milk  for  specified  periods  during  which 
permission  is  given  by  such  health  au¬ 
thority  for  receiving  unapproved  milk  or 
skim  milk  at  the  plant  or  for  shipment 
of  approved  skim  milk  from  such  plant; 
and 

(c)  Have  no  commitments  for  dispo¬ 
sition  of  milk  that  prevent  him  from 
utilizing  milk  as  set  forth  in  section 
24  (g). 

(d)  In  the  case  of  plants  designated 
pursuant  to  section  22,  such  plants  con¬ 
tinue  to  ship  80  percent  of  the  milk  re¬ 
ceived  at  the  plant  each  year  in  accord¬ 
ance  with  the  classification  requirements 
of  section  21. 

Sec.  24.  Suspension  and  cancellation 
of  designation.  The  designation  of  a 
pool  plant  pursuant  to  sections  20,  22, 
or  25  may  be'  suspended  or  cancelled 
under  any  of  the  following  provisions: 

(a)  The  designation  shall  be  cancelled 
upon  application  to  the  market  admin¬ 


istrator  by  the  handler  operating  the 
plant  effective  at  any  time  but  not  sooner 
than  30  days  after  receipt  of  such  ap¬ 
plication:  Provided,  That  such  applica¬ 
tion  for  cancellation  shall  be  accom¬ 
panied  by  proof  that  the  handler,  if  not 
a  cooperative  association  qualified  pur¬ 
suant  to  section  76,  has  notified  any 
qualified  cooperative  association  which 
has  any  members  who  deliver  milk  to 
such  plant,  and  has  notified  individually 
all  producers  delivering  to  such  plant 
who  are  not  members  of  such  qualified 
cooperative  association,  of  his  intention 
to  make  such  application:  Provided  fur¬ 
ther,  That  if  50  percent  or  more  of  the 
producers  delivering  milk  at  such  plant 
deliver  such  milk  for  the  account  of  a 
cooperative  association  which  does  not 
operate  the  plant,  but  for  which  milk 
such  association  receives  payment,  an 
application  must  be  made  by  such  co¬ 
operative  association  as  well  as  by  the 
handler  operating  the  plant. 

(b)  The  designation  of  any  plant 
which  on  December  15  of  any  year  is 
not  approved  by  a  health  authority  as 
a  source  of  milk  for  the  marketing  area 
shall  be  automatically  cancelled  effective 
on  February  1  of  such  year  unless  the 
absence  of  such  approval  is  a  temporary 
condition  covering  a  period  of  not  more 
than  15  days:  Provided,  That  the  desig¬ 
nation  of  a  plant  approved  by  a  health 
authority  as  a  source  of  milk  for  the 
marketing  area,  even  though  such  ap¬ 
proval  is  restricted  to  prohibit  shipment 
to  the  marketing  area  of  milk  for  speci¬ 
fied  periods  during  which  permission  is 
given  by  such  health  authority  for  re¬ 
ceiving  unapproved  milk  or  skim  milk 
at  the  plant  or  for  shipment  of  approved 
skim  milk  from  such  plant,  shall  not  be 
cancelled  pursuant  to  this  provision. 
This  provision  does  not  prevent  a  han¬ 
dler  from  applying  pursuant  to  §  927.21 
for  a  new  designation  effective  on  De¬ 
cember  1  of  the  same  year. 

(c)  The  designation  of  any  plant  shall 
be  suspended,  effective  no  sooner  than  10 
days  nor  later  than  20  days  after  the  date 
of  mailing  of  notice,  by  registered  letter, 
to  the  handler,  whenever  the  market 
administrator,  subject  to  the  limitations 
set  forth  in  paragraph  (g)  of  this  section, 
finds  on  the  basis  of  available  informa¬ 
tion  that  the  handler  operating  the  plant 
is  not  meeting  the  requirements  set  forth 
in  section  23 :  Provided,  That  if  the  han¬ 
dler  operating  the  plant  is  not  a  cooper¬ 
ative  association  qualified  pursuant  to 
section  76,  the  market  administrator 
shall  also  notify  any  qualified  coopera¬ 
tive  association  which  has  any  members 
who  deliver  milk  to  such  plant,  and  shall 
notify  individually  all  producers  deliver¬ 
ing  to  such  plant  who  are  not  members 
of  such  qualified  cooperative  association, 
of  such  suspension  of  designation. 

(d)  In  the  case  of  the  suspension  pur¬ 
suant  to  this  section  of  the  designation 
of  one  or  more  plants  for  failure  to  meet 
the  requirements  of  section  23  (a)  or  (c) , 
the  handler  operating  such  plant  may 
select,  prior  to  the  effective  date  of  such 
suspension,  some  other  pool  plant  or 
plants  to  be  substituted  for  the  plant  or 
plants  suspended  if,  during  the  preceding 
month,  the  quantity  of  milk  received 
from  producers  at  such  substituted  plant 
or  plants  was  not  less  than  the  quantity 


of  milk  received  from  producers  at  the 
suspended  plant  or  plants.  The  handler 
may  also  select  the  order  in  which  plant 
designations  are  to  be  canceled  in  the 
event  of  a  later  determination  by  the 
Secretary  cancelling  the  designation  of 
some  but  not  all  of  the  plants  suspended. 

(e)  Not  later  than  10  days  after  the 
effective  date  of  suspension  of  designa¬ 
tion  pursuant  to  this  section,  the  handler 
operating  the  plant  may  apply  to  the 
Secretary  for  a  review.  If  the  handler 
fails  to  so  apply  for  such  review,  the  des¬ 
ignation  of  the  plant  as  a  pool  plant  shall 
be  cancelled  as  of  the  effective  date  of  the 
suspension.  If  the  handler  does  so  apply, 
the  Secretary  shall,  after  review,  either 
determine  that  the  requirements  set 
forth  in  section  23  have  been  met  and 
order  the  suspension  revoked,  or  deter¬ 
mine  that  such  requirements  have  not 
been  met  and  order  the  designation  can¬ 
celed  as  of  the  effective  date  of  the  sus¬ 
pension:  Provided,  That  if  the  Secretary 
has  made  no  determination  within  two 
months  after  the  end  of  the  month  in 
which  the  suspension  was  made  effective, 
celled  as  of  the  effective  date  of  the  sus- 
but  later  orders  the  designation  can¬ 
celled,  such  cancellation  shall  be  effective 
as  of  the  first  of  the  month  following  the 
date  of  such  determination. 

(f)  Beginning  with  the  effective  date 
of  a  suspension  pursuant  to  this  section, 
and  until  the  Secretary  has  either  or¬ 
dered  the  designation  cancelled  or  or¬ 
dered  the  suspension  revoked,  the  plant 
shall  be  treated  as  a  pool  plant:  Pro¬ 
vided,  That  all  payments  into  or  out  of 
the  producer  settlement  fund  (except 
such  payments  on  the  basis  of  operations 
during  a  month  in  which  the  plant  meets 
the  requirements  of  section  27) ,  shall  be 
held  in  reserve  by  the  market  adminis¬ 
trator  until  an  order  is  issued  by  the 
Secretary,  but  not  longer  than  two 
months  after  the  end  of  the  month  in 
which  the  suspension  was  made  effective. 

(g)  No  pool  plant  designation  shall  be 
suspended  for  failure  to  meet  the  re¬ 
quirements  of  section  23  (a)  except 
under  the  following  conditions: 

( 1 )  A  meeting  has  been  held,  no  sooner 
than  three  days  after  notice  by  the  mar¬ 
ket  administrator  to  all  handlers  operat¬ 
ing  pool  plants  designated  pursuant  to 
sections  20,  22,  or  25,  for  consideration  of 
the  desirable  utilization  of  milk  received 
from  producers  during  a  period  ending 
not  later  than  the  end  of  the  second 
month  after  the  month  during  which 
such  meeting  is  held. 

(2)  There  has  been  issued  by  the  mar¬ 
ket  administrator,  following  such  meet¬ 
ing,  and  mailed  to  all  handlers  operating 
pool  plants  designated  pursuant  to  sec¬ 
tions  20,  22,  or  25  the  market  adminis¬ 
trator’s  determination  of  the  desirable 
utilization  of  milk  received  from  pro¬ 
ducers  each  month  during  all  or  a  part  of 
the  period  set  forth  in  subparagraph  (1) 
of  this  paragraph.  Such  determination 
shall  includq  a  schedule  setting  forth,  by 
months,  the  desired  minimum  percentage 
of  milk  received  from  producers  to  be 
utilized  in  specified  classes.  Such  speci¬ 
fied  classes  shall  include  Class  I-A,  and 
Class  I-C  to  the  extent  of  50  percent  of 
the  milk  received  by  a  handler  from  pro¬ 
ducers  which  is  ultimately  distributed  in 
the  state  of  New  York,  in  New  Jersey,  in 
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Fairfield  County,  Connecticut,  or  in 
Pennsylvania  outside  the  counties  of  Al¬ 
legheny,  Beaver,  Fayette,  Greene,  Wash¬ 
ington,  and  Westmoreland.  In  addition, 
such  specified  classes  may  include  all  or 
a  part  of  Class  n  and  other  I-C. 

(3)  The  market  administrator  finds 
on  the  basis  of  available  information  that 
the  handler  operating  a  plant  or  the  co¬ 
operative  reporting  a  plant  is  not  utiliz¬ 
ing  milk  received  from  producers  in 
accordance  with  the  minimum  percent¬ 
age  set  forth  in  the  determination  of  the 
market  administrator  previously  an¬ 
nounced  pursuant  to  subparagraph  (2) 
of  this  paragraph:  Provided,  That  the 
suspension  of  the  pool  plant  designation 
of  a  plant  may  be  made  effective  during 
the  months  of  November  and  December 
if  the  market  administrator  finds  that 
the  handler  is  utilizing  any  milk  received 
from  producers  in  classes  other  than 
those  set  forth  in  the  determination  of 
the  market  administrator  announced 
pursuant  to  subparagraph  (2)  of  this 
paragraph. 

(h)  The  cancellation  of  pool  plant  des¬ 
ignations  for  failure  to  meet  the  require¬ 
ments  of  section  23  (a)  shall  be  subject 
to  the  following  conditions: 

(1)  No  pool  plant  designation  shall  be 
cancelled  if  the  handler  operating  the 
plant  utilized  the  milk  received  by  him 
at  all  pool  plants  from  producers  during 
the  month  in  which  the  suspension  is 
made  effective  in  accordance  with  the 
minimum  percentage  set  forth  in  the  de¬ 
termination  of  the  market  administrator 
announced  pursuant  to  paragraph  (g) 

(2)  of  this  section. 

(2)  No  pool  plant  designation  shall  be 
cancelled  if  the  handler  operating  the 
plant  utilized  in  the  specified  classes  set 
forth  in  the  determination  of  the  market 
administrator  announced  pursuant  to 
paragraph  (g)  (2)  of  this  section  a  per¬ 
centage  of  the  total  milk  received  by  him 
at  all  pool  plants  from  producers  during 
the  month  in  which  the  suspension  is 
made  effective  which  is  not  less  than  the 
percentage  of  the  total  milk  reported  by 
all  handlers  to  have  been  received  from 
producers  during  such  month  which  was 
reported  to  have  been  used  in  the  speci¬ 
fied  classes:  Provided,  That  the  limita¬ 
tions  as  to  quantity  and  area  set  forth  in 
the  determination  of  the  market  admin¬ 
istrator  announced  pursuant  to  para¬ 
graph  (g)  (2)  of  this  section  shall  apply 
in  computing  the  utilization  percentage 
of  the  individual  handler  but  shall  not 
apply  in  computing  the  utilization  per¬ 
centage  of  all  handlers. 

(3)  In  the  event  that  all  milk  received 
from  producers  at  a  plant  is  reported  to 
the  market  administrator  by  a  coopera¬ 
tive  association  qualified  pursuant  to  sec¬ 
tion  76,  and  such  association  pays  the 
producers  for  such  milk,  the  pool  plant 
designation  of  such  plant  shall  not  be 
cancelled  if  a  percentage  of  all  milk  re¬ 
ported  by  such  cooperative  association  is 
utilized  in  accordance  with  the  minimum 
percentage  set  forth  in  the  determination 
of  the  market  administrator  announced 
pursuant  to  paragraph  (g)  (2)  of  this 
section,  or  in  accordance  with  the  per¬ 
centage  set  forth  in  subparagraph  (2)  of 
this  paragraph. 

(4)  Cancellation  of  designations  shall 
•  be  limited  to  those  plants  necessary  to 


result  in  a  utilization  of  milk  received 
at  the  remaining  pool  plants  operated  by 
the  handler,  or  reported  by  the  coopera¬ 
tive,  as  the  case  may  be,  in  accordance 
with  the  minimum  percentage  set  forth 
in  the  determination  of  the  market  ad¬ 
ministrator  announced  pursuant  to  par¬ 
agraph  (g)  (2)  of  this  section. 

(i)  Loss  of  approval  by  health  author¬ 
ities  of  a  plant  as  a  source  of  milk  for  the 
marketing  area  may  in  itself  constitute 
adequate  reason  for  the  market  admin¬ 
istrator  to  suspend  the  designation  of  a 
plant  for  failure  to  meet  the  require¬ 
ments  of  section  23  (b) ,  only  if  the  ab¬ 
sence  of  such  approval  continues  for 
more  than  15  days. 

Sec.  25.  Plant  replacements.  A  plant 
may  be  designated  at  any  time  as  a  pool 
plant  upon  application  made  by  the  per¬ 
son  operating  the  plant  to  the  Secretary 
showing  that  the  plant  is  a  replacement 
for  one  or  more  pool  plants  designated 
pursuant  to  sections  20,  22,  or  this  sec¬ 
tion  which  are  operated  by  him  and  that 
substantially  all  of  the  dairy  farmers 
delivering  milk  at  the  plant  previously 
delivered  milk  to  the  pool  plant  or  plants 
replaced.  Upon  designation  of  a  plant 
pursuant  to  this  section,  the  designation 
of  the  plant  or  plants  which  is  replaced 
shall  be  automatically  cancelled. 

Sec.  26.  Change  of  operator.  The 
designation  of  pool  plants  pursuant  to 
sections  20,  22,  and  25  shall  be  considered 
as  applicable  to  the  plant  as  such,  and 
subject  to  cancellation  only  pursuant  to 
sections  24  and  25,  regardless  of  change 
in  the  person  owning  or  operating  the 
plant.  The  market  administrator  shall 
be  notified,  by  the  handlers  involved,  of 
any  transfer  from  one  person  to  another 
of  ownership  or  operation  of  a  pool  plant. 

Sec.  27.  Plants  shipping  Class  I-A 
milk  to  the  marketing  area.  For  any 
month  a  plant  from  which  during  such 
month  Class  I-A  milk,  either  directly  or 
through  other  plants,  is  sold  or  distrib¬ 
uted  in  or  shipped  to  the  marketing  area, 
which  quantity  of  milk  during  the 
months  of  July  through  March,  is  equal 
to  more  than  25  percent  of  the  milk 
received  directly  from  dairy  farmers,  or 
during  the  months  of  April  through  June 
is  equ^l  to  more  than  10  percent  of  the 
milk  received  directly  from  dairy  farm¬ 
ers,  shall  automatically  be  designated  a 
pool  plant:  Provided,  That  for  the 
months  of  April,  May,  or  June  no  plant 
at  which  milk  was  received  from  dairy 
farmers  during  the  preceding  period  of 
October,  November,  and  December  shall 
be  a  pool  plant  on  this  basis,  unless  at 
least  60  percent  of  such  milk  was  clas¬ 
sified  in  Class  I-A,  and  either  directly, 
or  through  other  plants,  was  sold  or  dis¬ 
tributed  in  or  shipped  to  the  marketing 
area  in  the  form  of  milk:  Provided  fur¬ 
ther,  That  no  plant  shall  be  a  pool  plant 
on  this  basis  during  the  months  of  Jan¬ 
uary  through  July,  if  the  designation  of 
the  plant  as  a  pool  plant  was  cancelled 
for  failure  to  meet  the  requirements  of 
section  23  (a)  during  the  preceding  year: 
Provided  further.  That  this  section  shall 
not  be  in  effect  at  any  time  later  than 
twelve  months  after  the  effective  date  of 
this  subpart  unless  and  until  the  utili¬ 
zation  of  Class  I-A  milk  under  the  sub¬ 
part  exceeds  75  percent  of  the  milk 


included  in  the  computation  of  the  Pro¬ 
ducer  Settlement  Fund,  in  which  event 
this  section  shall  again  be  in  effect  start¬ 
ing  with  the  second  month  following  the 
month  in  which  such  classification  con¬ 
dition  occurs  and  continue  in  effect  for 
eleven  months  thereafter.  At  the  time 
of  announcing  the  uniform  price  for 
each  month,  the  market  administrator 
shall  make  public  the  location  and  name 
of  the  operator  of  any  plant  for  which  a 
report  of  receipts  from  dairy  farmers  was 
used  pursuant  to  this  section  in  the  com¬ 
putation  of  that  uniform  price. 

Sec.  28.  Pool  Plant  transfer.  Any 
plant  designated  as  a  pool  plant  under 
§§  927.20  and  927.22  of  the  New  York 
order  may,  prior  to  January  1,  apply  to 
the  Secretary  for  transfer  to  this  order 
provided  the  plant  is  approved  as  a  source 
of  milk  by  a  health  authority  in  the  mar¬ 
keting  area  at  the  time  of  application 
and  under  the  sanitary  supervision  of 
such  authority  and  continues  to  meet  the 
requirements  set  forth  in  §  927.23  appli¬ 
cable  to  such  plant  in  accordance  with 
its  prior  designation  under  §  §  927.20  or 
927.22  of  the  New  York  order,  whichever 
applies.  Such  designation  shall  be  ef¬ 
fective  as  of  February  1  following  the 
date  of  application  and  until  cancelled 
pursuant  to  §  927.24  or  §  927.25. 

CLASSIFICATION 

Sec.  30.  Basis  of  classification.  All 
milk  the  butterfat  from  which  is  received 
at  a  plant  at  which  the  classification  of 
milk  received  from  producers  is  to  be  de¬ 
termined  pursuant  to  section  33.  and  all 
milk  entering  the  marketing  area  in  the 
form  of  milk,  concentrated  fluid  milk, 
fluid  milk  products,  cultured  or  flavored 
milk  drinks,  cream,  half  and  half,  fluid 
cream  products,  or  skim  milk,  shall  be 
classified  in  accordance  with  the  form  in 
which  it  is  held  at,  or  moved  from,  the 
plant  at  which  classification  is  deter¬ 
mined.  Such  classification  shall  be  sub¬ 
ject  to  the  conditions  set  forth  in  sections 
31  through  35. 

Sec.  31.  Burden  of  proof.  In  estab¬ 
lishing  the  classification  of  milk  received 
from  producers,  the  burden  rests  upon 
the  handler  who  received  the  milk  from 
producers  to  show  that  the  milk  should 
not  be  classified  as  Class  I-A,  and  that 
the  skim  milk  in  Class  II  and  Class  III 
milk  should  not  be  subject  to  the  fluid 
skim  differential.  The  burden  rests 
upon  the  handler  who  receives  in  the 
marketing  area  or  at  a  pool  plant,  or 
distributes  in  the  marketing  area,  milk, 
concentrated  fluid  milk,  fluid  milk  prod¬ 
ucts,  cultured  or  flavored  milk  drinks, 
cream,  half  and  half,  fluid  cream  prod¬ 
ucts,  or  fluid  skim  mlik  to  establish  the 
source  of  all  of  his  milk  and  milk  prod¬ 
ucts,  and  in  the  absence  of  such  proof 
such  milk  and  the  milk  equivalent  of 
such  enumerated  products  shall  be  sub¬ 
ject  to  the  provisions  of  section  79. 

Sec.  32.  Period  for  establishing  classi¬ 
fication.  A  period  ending  with  the  last 
day  of  the  month  following  the  month 
during  which  the  milk  was  received  from 
dairy  farmers  shall  be  allowed  for  han¬ 
dling  such  milk  as  a  basis  for  establish¬ 
ing  the  classification  as  other  than  Class 
I-A:  Provided,  That  the  holding  of  milk 
in  the  form  of  cream  in  a  licensed  cold 
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storage  warehouse  for  at  least  7  dajrs 
shall  constitute  that  portion  of  the  han¬ 
dling  of  such  cream  required  pursuant  to 
section  37  (e)  (2)  that  is  required  to  be 
performed  during  the  month  following 
its  receipt  from  dairy  farmers. 

Sec.  33.  Plant  at  which  classification 
is  to  be  determined.  Classification  shall 
be  determined  at  the  plant  at  which  milk 
is  received  from  dairy  farmers:  Provided, 
That  if  such  milk  is  shipped  in  the  form 
of  milk  or  cream  to  another  plant  or 
other  plants,  it  shall  be  classified,  subject 
to  the  provisions  of  paragraphs  (a) 
through  (e)  of  this  section,  at  the  plant 
or  plants  to  which  it  is  shipped,  and 
there  shall  be  no  limit  on  the  number  of 
interplant  movements  in  the  form  of 
milk  or  cream  except  as  set  forth  in  par¬ 
agraphs  (a)  through  (e)  of  this  section: 
Provided  further.  That  for  the  purpose 
of  applying  subsections  (a),  (b)  and  (c) 
of  this  section,  “marketing  area”  means 
the  marketing  area  vmder  this  order  or 
the  marketing  area  under  the  New  York 
order. 

(a)  The  classification  of  milk  shipped 
in  the  form  of  milk  to  a  plant  in  the  mar¬ 
keting  area  shall  be  determined  at  the 
plant  from  which  such  milk  is  shipped  to 
the  plant  in  the  marketing  area. 

(b)  Except  as  set  forth  in  paragraph 

(c)  of  this  section,  the  classification  of 
milk  the  butterfat  from  which  is  shipped 
in  the  form  of  cream  to  a  plant  in  the 
marketing  area  shall  be  determined  at 
the  plant  from  which  such  cream  is 
shipped  to  the  plant  in  the  marketing 
area. 

(c)  The  classification  of  milk  the  but¬ 
terfat  from  which  is  shipped  in  the  form 
of  cream  to  a  plant  in  the  marketing 
area  shall  be  determined,  if  such  cream  is 
moved  in  the  form  of  frozen  desserts  or 
homogenized  mixtures,  whipped  topping 
mixtures,  or  cream  cheese  either  from 
the  plant  at  which  cream  is  first  received 
in  the  marketing  area  or  from  the  first 
plant  to  which  cream  is  shipped  from  the 
plant  where  first  received  in  the  market¬ 
ing  area,  at  the  first  plant  from  which 
the  frozen  desserts  or  homogenized  mix¬ 
tures,  whipped  topping  mixtures,  or 
cream  cheese  are  so  moved. 

(d)  Except  as  set  forth  in  paragraph 

(e)  of  this  section,  the  classification  of 
milk  the  butterfat  from  which  is  shipped 
in  the  form  of  cream  to  a  non-pool  plant 
shall  be  determined  at  the  non-pool 
plant,  unless  the  handler  operating  the 
pool  plant  from  which  such  shipments 
are  made  to  the  non-pool  plant  elects  in 
writing  on  his  monthly  reports  to  have 
classification  of  all  milk  or  cream  re¬ 
ceived  during  the  month  at  such  han¬ 
dler’s  pool  plant  and  shipped  as  milk  or 
cream  to  the  non-pool  plant  determined 
at  the  pool  plant  from  which  the  milk 
or  cream  is  shipped  to  the  non-pool 
plant:  Provided,  That  non-pool  plant  for 
the  purpose  of  applying  this  subsection 
shall  be  limited  to  plants  which  are  not 
pool  plants  under  either  this  order  or  the 
New  York  order. 

(e)  The  classification  of  milk  the  but¬ 
terfat  from  which  is  shipped  in  the  form 
of  cream  more  than  65  miles  from  the 
plant  where  the  milk  was  separated  to  a 
plant  outside  Maine.  New  Hampshire, 
Vermont,  Massachusetts,  Connecticut, 
Rhode  Island,  New  York  State,  Ohio. 


Pennsylvania,  New  Jersey,  Delaware, 
Maryland,  Virginia,  West  Virginia,  or  the 
District  of  Columbia  shall  be  determined 
at  the  plant  from  which  cream  is  so 
shipped. 

Sec.  34.  Plant  loss.  Allowances  for 
plant  loss  not  to  exceed  5  percent  of  the 
butterfat  in  the  product  resulting  from 
any  specific  plant  operation,  which  plant 
loss  may  be  classified  the  same  as  the 
milk  equivalent  of  the  butterfat  in  the 
product,  shall  be  determined  by  the  mar¬ 
ket  administrator  pursuant  to  section  36. 

Sec.  35.  Accounting  procedure.  The 
accounting  procedure  for  classifying 
milk  pursuant  to  sections  30  through  37 
and  in  section  42  shall  be  set  up  by  the 
market  administrator  pursuant  to  sec¬ 
tion  36.  Such  accounting  procedure 
shall  include  methods  of  making  deter¬ 
minations  under  section  42  and  individ¬ 
ual  determinations  made  in  accordance 
with  such  methods  and  conversion  fac¬ 
tors  to  be  used  in  the  absence  of  specfic 
weights  and  tests,  specific  definitions  of 
products,  and  such  methods  for  assign¬ 
ment  of  milk  to  classes  according  to 
source  and  form  as  may  be  necessary  to 
effectuate  the  provisions  of  sections  30 
through  37  and  which  are  not  inconsist¬ 
ent  with  the  following  general  principles: 

(a)  Milk,  concentrated  fluid  milk,  fiuid 
milk  products,  cream,  half  and  half,  fiuid 
cream  products,  and  skim  milk  received 
from  pool  plants  or  from  producers  shall 
be  assigned,  as  far  as  possible,  to  Class 
I-A,  Class  II,  or  to  skim  milk  subject  to 
the  fiuid  skim  milk  differential:  Pro¬ 
vided,  That  at  a  plant  in  the  marketing 
area  milk  received  directly  from  produ¬ 
cers  by  tank  truck  shall  be  assigned  to 
Class  I-A  prior  to  the  assignment  of  milk 
from  other  plants  to  Class  I-A. 

(b)  After  the  assignments  prescribed 
in  paragraph  (a)  of  this  section,  the  re¬ 
maining  whole  milk  received  at  a  plant 
from  producers  or  from  pool  plants  and 
in  like  form  from  dairy  farmers  hot 
producers  or  from  non-pool  plants  shall 
be  assigned  pro  rata  to  thd  total  classifi¬ 
cation  of  all  milk  on  hand  at  or  leaving 
such  plant  as  whole  milk:  Provided,  That 
fiuid  milk  shipped  from  a  pool  plant  to  a 
non-pool  plant  in  the  area  in  which  I-C 
classification  is  permitted,  and  when  milk 
from  such  non-pool  plant  is  shipped  in 
the  same  month  either  directly  or  indi¬ 
rectly  to  an  area  where  I-B  classification 
applies,  and  there  used  for  fiuid  purposes, 
such  shipment  shall  be  assigned  as  far  as 
];x>ssible  to  Class  I-B. 

(c)  After  the  assignments  prescribed 
in  paragraphs  (a)  and  (b)  of  this  sec¬ 
tion,  the  then  remaining  milk  or  cream 
received  from  producers  or  from  pool 
plants  and  the  milk  or  cream  received 
from  dairy  farmers  not  producers  or 
from  non-pool  plants  shall  be  assigned 
pro  rata  to  the  total  remaining  classifi¬ 
cation  of  such  products  received  in  like 
form. 

(d)  After  the  assignment  of  skim  milk 
prescribed  in  paragraph  (a)  of  this  sec¬ 
tion,  skim  milk  received  from  non-pool 
plants  shall  be  assigned  to  the  remain¬ 
ing  skim  milk  subject  to  the  fluid  skim 
differential. 

(e)  The  milk  received  from  producers 
which  is  eliminated  from  the  computa¬ 
tion  of  the  handler’s  net  pool  obligation 
pursuant  to  Sec.  60  shall  be  assigned  pro 


rata  to  the  total  classification  of  all  milk 
from  producers  and  pool  plants. 

Sec.  36.  Rules  and  regulations.  The 
rules  and  regulations  to  effectuate  the 
terms  and  provisions  of  sections  30 
through  37  and  in  section  42  shall  be 
made,  and  may  from  time  to  time  be 
amended  by  the  market  administrator  in 
accordance  with  the  procedure  self  forth 
in  this  section:  Provided,  That  at  any 
time  upon  a  determination  by  the  Secre¬ 
tary  that  an  emergency  exists  which  re¬ 
quires  the  immediate  adoption  of  rules 
and  regulations,  the  market  administra¬ 
tor  may  issue,  with  the  approval  of  the 
Secretary,  temporary  rules  and  regula¬ 
tions  without  regard  to  the  following 
procedure:  Provided  further.  That  if  any 
interested  person  makes  written  request 
for  the  issuance,  amendment,  or  repeal 
of  any  rule,  the  market  administrator 
shall  within  30  days  either  issue  notice 
of  meeting  pursuant  to  paragraph  (a) 
of  this  section  or  deny  such  request,  and 
except  in  affirming  a  prior  denial,  or 
where  the  denial  is  self-explanatory, 
shall  state  the  grounds  for  such  denial. 

(a)  All  proposed  rules  and  regulations 
and  amendments  thereto  shall  be  the 
subject  of  a  meeting  called  by  the  mar¬ 
ket  administrator,  at  which  time  all  in¬ 
terested  persons  shall  have  opportunity 
to  be  heard.  Notice  of  such  meeting 
shall  be  given  by  the  market  adminis¬ 
trator,  and  a  copy  of  the  proposed  rules 
and  regulations  shall  be  sent  at  least  five 
days  prior  to  the  date  of  the  meeting  to 
all  handlers  operating  pool  plants.  A 
stenographic  record  shall  be  made  at  all 
such  meetings  and  such  record  shall  be 
public  information  available  for  inspec¬ 
tion  at  the  office  of  the  market  adminis¬ 
trator.  All  such  meetings  shall  be  con¬ 
ducted  jointly  with  the  administrator  of 
the  New  York  order  and  handlers  imder 
this  order  and  the  New  York  order  shall 
be  considered  interested  parties. 

(b)  A  period  of  at  least  five  days  after 
the  meeting  held  pursuant  to  paragraph 
(a)  of  this  section  shall  be  allowed  for  the 
filing  of  briefs.  Such  briefs  shall  be  pub¬ 
lic  information  available  for  inspection 
at  the  office  of  the  market  administrator. 

(c)  Not  later  than  30  days  after  a  meet¬ 
ing  held  pursuant  to  paragraph  (a)  of 
this  section,  the  market  administrator 
shall  issue  and  send  to  all  handlers  op¬ 
erating  pool  plants  the  tentative  rules 
and  regulations  or  amendments  thereto 
relating  to  the  issues  considered  at  such 
meetings,  or  a  tentative  notice  that  no 
rules  or  regulations  or  amendments 
thereto  are  to  be  issued  prior  to  further 
consideration  at  another  meeting.  The 
tentative  rules  and  regulations,  or  tenta¬ 
tive  notice,  together  with  copies  of  the 
stenographic  record  and  briefs,  shall  also 
at  the  same  time  be  forwarded  by  the 
market  administrator  to  the  Secretary. 
The  tentative  rules  and  regulations  shall, 
in  substance,  be  the  same  as  issued  by 
the  New  York  market  administrator. 

(d)  Not  later  than  30  days  after  issu¬ 
ance  by  the  market  administrator,  the 
Secretary  shall  either  approve  the  tenta¬ 
tive  rffies  and  regulations  or  tentative 
notice  as  issued,  or  direct  the  market 
administrator  to  reconsider.  In  which 
latter  event,  the  market  administrator 
shall  within  30  days  either  issue  revised 
tentative  rules  and  regulations  or  tenta- 
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tive  notice,  or  call  another  meeting  pur¬ 
suant  to  paragraph  (a)  of  this  section. 

(e)  The  tentative  rules  and  regula¬ 
tions  and  amendments  thereto  or  tenta¬ 
tive  notice  issued  pursuant  to  paragraph 
(c)  of  this  section  shall  be  effective  as  of 
the  first  of  the  month  following  approval 
by  the  Secretary,  but  not  sooner  than  ten 
days  after  issuance  by  the  market  ad¬ 
ministrator. 

Sec.  37.  Classes  of  utilization.  Sub¬ 
ject  to  all  of  the  conditions  set  forth  in 
sections  30  through  36,  milk  shall  be 
classified  at  the  plant  at  which  classifi¬ 
cation  is  to  be  determined  as  follows; 

(a)  Class  I-A  milk  shall  be  all  milk, 
except  as  provided  in  paragraphs  (b) 
and  (c)  of  this  section  and  in  subpara¬ 
graphs  (3)  and  (5)  of  paragraph  (e)  of 
this  section,-  the  butterfat  from  which 
leaves  or  is  on  hand  at  the  plant  in  the 
form  of  milk,  concentrated  fluid  milk, 
fluid  milk  products,  or  as  cultured  or 
flavored  milk  drinks  containing  3.0  per¬ 
cent  or  more  but  not  more  than  5.0 
percent  of  butterfat,  and  all  milk  the 
classification  of  which  is  not  established 
in  some  other  class  named  in  this 
section. 

(b)  Class  I-B  milk  shall  be  all  milk, 
except  as  provided  in  subparagraphs  (3) 
and  (5)  of  paragraph  (e)  of  this  sec¬ 
tion,  the  butterfat  from  which  leaves  the 
plant  in  the  form  of  milk,  concentrated 
fluid  milk,  fluid  milk  products,  or  of 
cultured  or  flavored  milk  drinks  con¬ 
taining  3.0  percent  or  more  but  not  more 
than  5.0  percent  of  butterfat,  and  which 
is  delivered  to  a  plant  or  a  purchaser 
outside  of  the  state  of  New  York  and 
outside  of  Northern  New  Jersey,  but 
which  at  no  time  (1)  is  received,  other 
than  directly  from  the  producers,  at  a 
plant  in  the  marketing  area  of  this  order 
or  the  marketing  area  of  the  New  York 
order  or  (2)  otherwise  enters  such  mar¬ 
keting  areas,  except  as  an  incident  to 
its  transportation  and  delivery  to  a  point 
outside  of  the  marketing  area :  Provided, 
That  use  aboard  a  ship  or  other  carrier 
shall  not  constitute  such  delivery. 

(c)  Class  I-C  milk  shall  be  all  milk, 
except  as  provided  in  subparagraphs  (3) 
and  (5)  of  paragraph  (e)  of  this  section, 
the  •  butterfat  from  which  leaves  the 
plant  in  the  form  of  milk,  concentrated 
fluid  milk,  fluid  milk  products,  or  as  cul¬ 
tured  or  flavored  milk  drinks  containing 
3.0  percent  or  .more  but  not  more  than 
5.0  percent  of  butterfat,  and  which  is 
delivered  to  a  plant  or  a  purchaser  in 
the  state  of  New  York  or  Northern  New 
Jersey,  but  which  at  no  time  (1)  is  re¬ 
ceived,  other  than  directly  from  pro¬ 
ducers,  at  a  plant  in  the  marketing 
area  of  this  order  or  the  marketing 
area  of  the  New  York  order  or  (2)  other¬ 
wise  enters  such  marketing  areas,  except 
as  an  incident  to  its  transportation  and 
delivery  to  a  point  outside  of  the  mar¬ 
keting  area:  Provided,  That  use  aboard 
a  ship  or  other  carrier  shall  not 'consti¬ 
tute  such  delivery. 

(d)  Class  II  milk  shall  be  all  milk  the 
butterfat  from  which  leaves  or  is  on  hand 
at  the  plant  in  the  form  of  cream,  sweet 
or  sour,  half  and  half,  fluid  cream  prod¬ 
ucts,  or  in  the  form  of  cultured  or  fla¬ 
vored  milk  drinks  containing  less  than 
3.0  percent  or  more  than  5.0  percent  of 
butterfat,  which  is  delivered  to  a  plant 
No.  102 - 10 
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or  a  purchaser  in  the  marketing  area  of 
the  New  York  order,  unless  such  cream, 
half  and  half,  fluid  cream  products,  or 
cultured  or  flavored  milk  drinks  are  es¬ 
tablished  to  have  been  so  handled  or 
marketed  as  to  classify  such  milk  fn  some 
other  class  named  in  this  section. 

(e)  Class  III  milk  shall  be  all  milk 
which  meets  the  conditions  set  forth  in 
any  one  of  the  following  subparagraphs: 

(1)  All  milk  the  butterfat  from  which 
leaves  or  is  on  hand  at  the  plant  in  the 
form  of  cream,  sweet  or  sour,  fluid  cream 
products  or  in  the  form  of  cultured  or 
flavored  milk  drinks  containing  less  than 
3.0  percent  or  more  than  5.0  percent  of 
butterfat  which  is  delivered  to  a  plant  or 
a  purchaser  in  the  marketing  area,  unless 
such  cream,  fluid  cream  products,  or 
cultured  or  flavored  milk  drinks  are  es¬ 
tablished  to  have  been  so  handled  or 
marketed  as  to  classify  such  milk  in 
some  other  class  named  in  this  section. 

(2)  All  milk  the  butterfat  from  which 
leaves  or  is  on  hand  at  the  plant  in  the 
form  of  cultured  or  flavored  milk  drinks 
containing  less  than  3.0  percent  or  more 
than  5.0  percent  of  butterfat  or  in  the 
form  of  cream,  half  and  half,  or  fluid 
cream  products  which  cream,  half  and 
half,  fluid  cream  products,  or  cultured  or 
flavored  milk  drinks  is  delivered  to  a 
plant  or  a  purchaser  outside  the  market¬ 
ing  area,  but  which  at  no  time  (1)  is  re¬ 
ceived  at  a  plant  in  the  marketing  area, 
or  (2)  otherwise  enters  the  marketing 
area  except  as  an  incident  to  its  trans¬ 
portation  and  delivery  to  a  point  outside 
of  the  marketing  area:  Provided,  That 
use  aboard  a  ship  or  other  carrier  shall 
not  constitute  such  delivery. 

(3)  All  milk  the  butterfat  from  which 
leaves  or  is  on  hand  at  the  plant  in  the 
form  of  cream  which  is  subsequently 
held  in  a  licensed  cold  storage  warehouse 
for  at  least  28  days,  and  which  is  subject 
at  all  times  until  utilization  of  such 
cream  to  being  inspected  by  a  representa¬ 
tive  of  the  market  administrator  to  de¬ 
termine  the  physical  presence  of  the 
cream.  After  the  first  7  days,  such  cream 
may  be  moved  from  one  licensed  cold 
storage  warehouse  to  another:  Provided, 
That  the  market  administrator  receives 
notice  of  such  removal  within  7  days 
thereafter.  Any  handler  whose  report 
claimed  the  original  classification  of  milk 
pursuant  to  this  subparagraph  shall  be 
liable  under  the  provisions  of  section  75 
for  the  difference  between  the  Class  n 
and  Class  HI  prices  for  the  month  in 
which  the  Class  III  classification  was 
claimed  on  any  such  milk  if  the  storage 
of  cream  does  not  comply  with  all  the 
requirements  of  this  subparagraph. 

(4)  All  milk  the  butterfat  from  which 
leaves  the  plant  in  the  form  of  products 
named  in  paragraphs  (a) ,  (b)  (c) ,  or  (d) 
of  this  section  if  such  products  have  been 
sterilized  and  leave  the  plant  in  hermeti¬ 
cally  sealed  containers. 

(5)  All  milk  received  during  the 
months  of  March  through  July  the  but¬ 
terfat  from  which  leaves  the  plant  in  the 
form  of  milk  which  is  delivered  in  bulk 
to  an  establishment  outside  the  market¬ 
ing  area  (other  than  a  plant  as  defined 
in  section  8) ,  at  which  food  products  are 
processed  and  packed  in  hermetically 
sealed  containers  and  at  which  establish¬ 
ment  there  is  no  disposition  of  milk  or 


milk  products  specified  in  paragraphs 

(a) ,  (b) ,  (c) ,  or  (d)  of  this  section  other 
than  milk  or  milk  products  received  in 
consumer  packages  for  consumption  on 
the  premises. 

(6)  All  milk  the  butterfat  from  which 
leaves  or  is  on  hand  at  the  plant  in  the 
form  of  concentrated  fluid  milk  which  is 
established  not  to  have  been  packaged  in 
consumer  packages  either  before  or  after 
leaving  the  plant. 

(7)  All  milk  the  butterfat  from  which 
leaves  or  is  on  hand  at  the  plant  in  the 
form  of  some  product  the  classification 
of  which  is  not  established  in  some  other 
class  named  in  this  section. 

MINIMUM  PRICES 

Sec.  40.  Class  prices.  For  milk  re¬ 
ceived  during  each  month  from  pro¬ 
ducers  or  cooperative  associations  of 
producers,  each  handler  shall  pay  per 
hundredweight  not  less  than  the  prices 
set  forth  in  this  section,  subject  to  the 
differentials  and  adjustments  in  sections 
41  through  44.  Any  handler  who  pur¬ 
chases  or  receives,  during  any  month, 
milk  from  a  cooperative  association  of 
producers  which  is  also  a  handler  shall, 
on  or  before  the  15th  day  of  the  follow¬ 
ing  month,  pay  such  cooperative  asso¬ 
ciation  in  full  for  such  milk  at  not  less 
than  the  minimum  class  prices  applica¬ 
ble  pursuant  to  this  section,  subject  to 
the  differentials  and  adjustments  in 
sections  41  through  44. 

(a)  For  CTlass  I-A  milk  the  price  dur¬ 
ing  each  month  shall  be  the  New  Jersey- 
New  York  basic  Class  I-A  price  per  hun¬ 
dredweight  determined  for  each  month 
pursuant  to  section  47. 

(b)  For  Class  I-B  milk  the  price  dur¬ 
ing  each  month  shall  be  the  price  for 
Class  I-A  milk. 

(c)  For  Class  I-C  milk  the  price 
shall  be  the  uniform  price  computed 
by  the  market  administrator  pursuant 
to  §  927.61  plus  20  cents  per  hundred¬ 
weight. 

(d)  For  Class  n  milk  the  price  during 
each  month  shall  be  the  sum  of  the 
amounts  computed  to  subparagraphs 
(1)  and  (2)  of  this  paragraph. 


U.  S.  Orade  A  or  TT.  S.  92-scorc 
butter,  wholesale,  at  New  York, 
average  price  announced  pur¬ 
suant  to  sec.  46  (a)  (4)  for  the 
period  ending  on  the  24th  of  the 
preceding  month  (cents  per 
pound) 


Under  21  ..5 . 

21.5  or  over,  hut  under  25.0 _ 

25.0  or  over,  but  under  28.5 _ 

28.5  or  over,  but  under  32.0 _ 

32.0  or  over,  but  under  35.5 _ 

35.5  or  over,  but  under  39.0 _ 

39.0  or  over,  but  under  42.5 . . 

42.5  or  over,  hut  under  46.0 _ 

46.0  or  over,  but  under  49.5 - 

49.5  or  over,  but  under  53.0 _ 

53.0  or  over,  but  under  56.5 _ 

66.5  or  over,  but  under  60.0 _ 

60.0  or  over,  but  under  63.5 _ 

63.5  or  over,  but  under  67.0 _ 

67.0  or  over,  but  under  70.5 _ 

70.6  or  over,  but  under  74.0 _ 

74.0  or  over,  but  under  77.5 - 

77.5  or  over,  but  under  81.0 _ .... 


Class  II  price 


March 

through 

July 

Augast 

through 

February 

Dollars 

Dollars 

per 

per 

hundred¬ 

hundred¬ 

weight 

weight 

1.35 

1.50 

1.50 

1.65 

l.a5 

1.80 

1.80 

1.95 

1.95 

2. 10 

2. 10 

2.25 

2.25 

2.40 

2.40 

2.55 

2.55 

2.70 

2.70 

2.85 

2.85 

3.00 

3.00 

3. 15 

3.15 

3.30 

3.30 

3.  45 

3.  45 

3.60 

3.60 

3.75 

3.75 

3.90 

aoo 

4.05 

Should  the  average  butter  price  sot  forth  above  be  81.0 
cents  or  more,  the  Class  II  price  shall  be  the  price  which 
would  result  from  further  eitension  of  this  table  at  th« 
same  rate  to  cover  such  average  butter  price. 
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(2)  Multiply  by  7.5  the  average  of  all 
the  rot  roller  process  dry  skim  milk  or 
nonfat  dry  milk  solids  quotations  for 
"other  brands,  human  consumption,  car- 
lots,  bags,  or  barrels”  (using  midpoint 
of  any  range  as  one  quotation),  pub¬ 
lished  for  the  delivery  period  In  "The 
Producers’  Price-Current,”  and  subtract 
48  cents. 

(e)  For  Class  in  milk,  the  price  shall 
be  the  sum  of  the  amounts  computed 
pursuant  to  subparagraphs  (1)  and  (2) 
of  this  paragraph  minus  80  cents:  Pro¬ 
vided,  That  for  the  months  of  May  and 
June  1954  an  additional  10  cents  shall 
be  subtracted  from  such  sum. 

(1)  To  the  simple  average  of  the  daily 
wholesale  selling  prices  per  pound  (us¬ 
ing  the  midpoint  of  any  price  range  as 
one  price)  reported  during  such  month 
by  the  United  States  Department  of  Ag¬ 
riculture  for  Grade  A  (92-score)  bulk 
creamery  butter  in  the  New  York  City 
market,  add  two  cents,  multiply  by  1.22, 
and  then  multiply  by  3.5:  Provided,  That 
for  any  of  the  months  from  August 
through  February  for  which  the  utili¬ 
zation  adjustment  percentage  announced 
pursuant  to  section  46  (a)  (2)  is  92  or 
larger,  there  shall  be  an  additional  three 
cents  added  to  such  average  butter  price. 

(2)  Multiply  by  7.8  the  weighted  aver¬ 
age,  as  computed  by  the  market  admin¬ 
istrator  using  a  weight  of  70  for  roller 
process  prices  and  a  weight  of  30  for 
spray  process  prices,  of  the  prices  per 
poimd  of  roller  process  and  spray  process 
nonfat  dry  milk  solids,  for  human  con¬ 
sumption  in  carlots,  f.  o.  b.  manufactur¬ 
ing  plants  in  the  Chicago  area,  as 
published  by  the  United  States  Depart¬ 
ment  of  Agriculture  for  the  period  from 
the  26th  day  of  the  immediately  pre¬ 
ceding  month  through  the  25th  day  of 
the  current  month. 

Sec.  41.  Butterfat  differentials.  The 
minimum  price  for  Class  I-A,  CHass  I-B, 
and  Class  I-C  milk  shall  be  plus  or  minus 
four  cents  for  each  one-tenth  of  1  per¬ 
cent  of  butterfat  therein  above  or  below 
3.5  percent.  The  minimum  price  for 
Class  n  and  Class  m  milk  shall  be  plus 
or  minus,  for  each  one-tenth  of  1  per¬ 
cent  of  butterfat  therein  above  or  below 
3.5  percent,  an  amount  computed  as 
follows:  subtract  from  the  respective 
class  prices  an  amount  pursuant  to  sec¬ 
tion  40  (d)  (2) ,  and  divide  by  35. 

Sec.  42.  Transportation  differentials. 
The  Market  Administrator  shall  deter¬ 
mine  and  publicly  announce  a  freight 
zone  for  each  pool  plant  and  each  re¬ 
loading  point  and  he  shall  determine  the 
freight  zone  for  each  plant  at  which 
milk  or  milk  products,  subject  to  the 
provisions  of  sections  78  or  79  is  received 
from  dairy  farmers  or  is  first  found. 
Such  freight  zone  shall  be  based  on 
the  shortest  highway  mileage  usable 
throughout  the  year  for  milk  transpor¬ 
tation  from  the  plant  or  reloading  point 
to  the  New  York-New  Jersey  state  line 
in  the  Lincoln  Tunnel.  The  freight  zone 
for  producers  delivering  to  bulk  tank 
trucks  which  is  reloaded  into  another 
tank  truck  before  entering  a  plant  shall 
be  at  the  point  of  reloading.  The  freight 
zone  for  producers  delivering  milk  to 
bulk  tank  trucks  which  is  not  so  re¬ 
loaded  shall  be  the  freight  zone  of  the 


pool  plant  to  which  milk'is  delivered. 
The  class  prices  set  forth  in  section  40 
and  the  fiuid  skim  differential  set  forth 
in  section  44  shall  be  plus  or  minus  and 
the  payments  to  producers  under  sec¬ 
tion  66  shall  be  plus  or  minus  the  respec¬ 
tive  amount  set  forth  in  the  following 
schedule: 


A 

Freight  tone 
(miles) 

B 

Classes  lA, 
IB,  IC  and 
skim  milk 
.object  to  the 
fluid  skim 
diflerential 

O 

Classes  II 
and  III 

D 

Producer 

payment 

1-10 . 

Cenls  per 
hundredweight 
23.8 

Cents  per 
hundred¬ 
weight 

10 

Cents  per 
hundred¬ 
weight 
23.8 

11-20 . 

23.8 

10 

23.8 

21-25 . 

23.8 

10 

23.8 

26-30 . 

23.8 

10 

23.8 

31-40 . 

23.8 

10 

23.8 

41-60 . 

22.4 

10 

22.4 

61-60 . 

21.0 

8 

21.0 

61-70 . 

19.6 

8 

19.6 

71-75 . 

16  2 

8 

18.2 

76-80 . 

17.6 

6 

17.6 

81-90 . 

16.8 

6 

16  8 

91-100 . 

16.4 

6 

16  4 

101-110 . 

14.0 

4 

14.0 

111-120 . 

1Z6 

4 

1Z6 

121-125 . . 

11.2 

4 

11.2 

126-130 . 

10.6 

3 

10.5 

131-140 . 

9.8 

3 

9.8 

141-150 . 

64 

3 

64 

161-160 . 

7.0 

2 

7.0 

161-170 . 

6.6 

2 

6.6 

171-176 . 

4.2 

2 

4.2 

176-180- . 

3.5 

1 

3.5 

181-190 _ 

2.8 

1 

2.8 

191-200... . 

1.4 

1 

1.4 

201-210 . . 

0.0 

0 

0.0 

211-220 . 

-1.4 

0 

-1.0 

221-225 . 

-2.1 

0 

-1.0 

226-230 . 

-2.8 

-1 

-1.0 

231-240 . 

-4.2 

-1 

-ZO 

241-250 . 

-6.6 

-1 

-ZO 

251-260 . 

-6  6 

-2 

-3.5 

261-270 . 

-6.6 

-2 

-3.6 

271-275 . 

-6.6 

-2 

-3.5 

276-280 . 

-7.6 

-3 

-3.6 

281-290 . 

-7.6 

-3 

-4.6 

291-300 . 

-7.6 

-3 

-6.5 

301-310 . 

-8.6 

-4 

-5.6 

311-320 . 

-8.6 

-4 

-6.5 

—8  A 

—4 

-7.0 

-7.0 

326-330 . 

-9.6 

-8 

331-340 . 

-9.6 

-5 

-7.0 

341-350 . 

-9.6 

-6 

-8.0 

351-360 . 

-10.6 

-6 

-8.0 

361-370 . 

-10.6 

-6 

-8.0 

371-375 . 

-10.6 

-6 

-9.0 

376-380 . 

-11.6 

-7 

-9.0 

381-390 . 

-11.6 

-7 

-9.0 

391-400 . 

-11.6 

-7 

-9.0 

401-410 . 

-12.6 

-10.6 

411-4‘>n 

—12.6 

—8 

—10.5 

421-425  _ 

—12.6 

—8 

—10. 5 

426-4.30  .  .. 

—13.6 

.  —9 

—10.5 

431-440 . 

-13.6 

-9 

—11.6 

441-4.50 _ 

-13.6 

-9 

—11.5 

4.51-460  _ 

—14.6 

—10 

—11.6 

461-470  _ 

—14.6 

-10 

—12.5 

471-475  . 

-14.6 

-10 

—12.5 

476-480 _ 

—16.6 

-11 

— 1Z5 

481-490 

—15.6 

—11 

—14.0 

491  and  over _ 

-15.6 

-11 

-14.0 

Sec.  43.  Butter-cheese  adjustment. 
For  milk  Received  from  producers  which 
is  classified  as  Class  III  pursuant  to  sec¬ 
tion  37  (e)  (6),  and  which  leaves  or 
is  on  hand  at  the  plant  at  which  classi¬ 
fication  is  determined  in  the  form  of 
butter  or  Cheddar,  American  Cheddar, 
Colby,  washed  curd,  or  part  skim  Ched¬ 
dar  cheese,  or  is  assigned  to  plant  loss 
which  pursuant  to  section  34  is  associ¬ 
ated  with  such  products,  there  shall  be 
credited  to  the  handler  -receiving  the 
milk  from  producers  four  cents  per  pound 
of  butterfat  in  such  milk:  Provided,  That 
the  amoimt  so  credited  shall  be  reduced 
one  cent  per  pound  of  butterfat  for  each 
one-tenth  by  which  the  ratio  of  2.5 
exceeds  a  ratio  computed  as  follows: 
Add  to  the  New  York  92-score  butter 


price  for  the  month  announced  pursuant 
to  section  46  (b)  (5)  the  amoimt  ob¬ 
tained  by  multiplying  by  1.83  the 
weighted  nonfat  dry  milk  solids  price 
for  the  period  ending  with  the  25th  day 
of  the  month  as  announced  pursuant 
to  section  46  (b)  (7) ;  divide  this  sum 
by  the  price  of  Cheddar  cheese  for  the 
month  as  announced  pursuant  to  sec¬ 
tion  46  (b)  (8)  and  round  the  result  to 
the  nearest  tenth:  Provided  further. 
That  for  milk  received  from  producers 
during  any  of  the  months  of  March 
through  July  which  is  classified  on  the 
basis  of  one  of  the  types  of  cheese  named 
in  this  section,  the  amount  so  credited 
shall  be  increased  one  cent  per  pound 
of  butterfat  for  each  full  five  hundredths 
by  which  the  ratio  of  2.5  is  lower  than 
the  ratio  computed  pursuant  to  the  first 
proviso  of  this  section,  except  that,  for 
purposes  of  this  proviso,  the  ratio  com¬ 
puted  shall  be  rounded  to  the  nearest 
hundredth:  Provided  further.  That  for 
such  milk  received  from  producers  at  a 
plant  in  a  freight  zone  farther  from  New 
York  City  than  the  321-325  mile  zone, 
there  shall  be  deducted  from  the  amount 
so  credited  the  following  amounts  per 
hundredweight  of  milk: 

Cents  per 

Zones  of  plant:  hundredweight 


326-350 _  1 

351-375 _ *1 _  2 

376-400 _  3 

401-425 _  4 

426-450 _  5 

451-475 _  6 

476-500 .  7 


With  respect  to  each  plant  at  which 
milk  received  from  producers  is  re¬ 
ported  by  the  handler  operating  the  plant 
to  have  been  utilized  (either  at  the  plant 
where  received  or  at  another  plant) ,  in 
an  amount  exceeding  an  average  of  4,000 
pounds  per  day  in  the  manufacture  of 
butter  or  of  Cheddar,  American  Ched¬ 
dar,  Colby,  washed  curd,  or  part  skim 
Cheddar  cheese,  the  market  adminis¬ 
trator  shall  publicly  disclose  (a)  the  lo¬ 
cation  of  the  plant  at  which  the  milk 
was  received  from  producers,  and  (b)  the 
name  of  the  handler  operating  such 
plant.  Such  public  disclosure  shall  be 
made  monthly  on  the  basis  of  handlers’ 
monthly  reports,  and  may  be  made  more 
frequently  on  the  basis  of  such  other 
utilization  reports  as  may  be  required  by 
the  market  administrator. 

Sec.  44  Fluid  skim  differential.  For 
skim  milk  derived  from  Class  n  or  Class 
m  milk  which  skim  milk  enters  the  mar¬ 
keting  area  in  the  form  of  milk,  fluid  skim 
milk,  half  and  half,  cream,  or  cultured 
milk  drinks  and  there  utilized  or  disposed 
of  in  the  form  of  milk,  fiuid  skim  milk, 
half  and  half,  or  cultured  milk  drinks, 
and  for  all  other  skim  milk  derived  from 
Class  n  or  Class  in  milk  which  is  not 
established  to  have  been  otherwise 
utilized  or  disposed  of,  the  handler  shall 
pay  a  fiuid  skim  differential  per  hundred¬ 
weight  computed  as  follows:  Deduct  the 
price  of  Class  m  milk  from  which  the 
butterfat  was  used  in  the  manufacture 
of  butter  and  priced  in  accordance  with 
the  preceding  section  from  the  price  for 
Cfiass  I-A  milk  computed  pursuant  to  sec¬ 
tion  40  (a),  and  divide  by  0.9125:  Pro¬ 
vided,  That  with  respect  to  skim  milk  so 
utilized  or  disposed  of  in  half  and  half. 
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this  differential  shall  apply  only  to  that 
quantity  of  skim  milk  in  excess  of  4.5 
times  the  quantity  of  butterfat  in  such 
half  and  half. 

Sec.  45.  Use  of  equivalent  price  or  in¬ 
dex.  If  for  any  reason  a  price  or  index 
specified  in  sections  40  through  46  for 
use  in  computing  and  announcing  class 
prices  or  for  any  other  purpose  is  not  re¬ 
ported  or  published  in  the  manner  there¬ 
in  described,  the  market  administrator 
shall  use  a  price  or  index  determined  by 
the  Secretary  to  be  equivalent  to  or  com¬ 
parable  with  the  price  or  index  specified. 

Sec.  46.  Announcement  of  prices.  The 
market  administrator  shall  publicly  an¬ 
nounce  the  following: 

(а)  Not  later  than  the  25th  day  of 
each  month,  or  the  next  succeeding 
workday  in  any  month  in  which  the  25th 
day  is  a  Sunday  or  holiday: 

(1)  The  monthly  wholsale  price  index 
for  all  commodities  in  the  preceding 
month  as  reported  on  a  1947-1949  base 
by  the  Bureau  of  Labor  Statistics,  United 
States  Department  of  Labor,  and  the  re¬ 
sulting  index  determined  pursuant  to 
§  927.40  (a)  (1)  multiplied  by  100, 

(2)  The  utilization  adjustment  per¬ 
centage  computed  pursuant  to  section  47 
for  the  following  month. 

(3)  The  preliminary  Class  I-A  price 
computed  pursuant  to  section  47  for  the 
following  month. 

(4)  The  average,  for  the  period  begin¬ 
ning  with  the  25th  of  the  immediately 
preceding  month  and  ending  with  the 
24th  of  the  current  month  of  the  highest 
prices  reported  daily  by  the  United  States 
Department  of  Agriculture  for  TJ.  S. 
Grade  A  or  U.  S.  92-score  butter  at 
wholesale  in  the  New  York  market. 

(5)  The  preliminary  calculation  for 
the  following  month  pursuant  to  section 
40  (d)  (1). 

(б)  The  index  of  the  cost  of  produc¬ 
tion  for  the  preceding  month  computed 
by  the  market  administrator  as  follows: 

(i)  Combine  the  index  numbers  for 
the  States  of  New  York,  Pennsylvania, 
and  Vermont  with  weights  of  84  for  New 
York,  13  for  Pennsylvania,  and  3  for  Ver¬ 
mont.  The  index  numbers  of  cost  of 
production  for  New  York  shall  be  index 
numbers  computed  by  the  New  York 
State  College  of  Agriculture  at  Cornell 
University  (1910-14  base),  converted  to 
a  1948  base. 

(ii)  The  index  numbers  of  cost  of  pro¬ 
duction  for  Pennsylvania  shall  be  com¬ 
puted  by  combining  the  index  (using  a 
base  of  54  cents  and  a  weight  of  50)  of 
hourly  composite  wage  rates,  reported 
for  Pennsylvania  by  the  United  States 
Department  of  Agriculture;  the  index 
(using  a  base  of  $4.53  and  a  weight  of 
30)  of  all  purchases  of  mixed  dairy  feeds, 
reported  for  Pennsylvania  by  the  United 
States  Department  of  Agriculture;  and 
the  index  (using  a  base  of  $23.31  and  a 
weight  of  20)  of  prices  received  by  farm¬ 
ers  for  all  hay,  baled  per  ton,  reported  for 
Pennsylvania  by  the  United  States  De¬ 
partment  of  Agriculture. 

(iii)  The  index  numbers  of.  cost  of 
production  for  Vermont  shall  be  com¬ 
puted  by  combining  the  index  (using  a 
base  of  69  cents  and  a  weight  of  50)  of 
hourly  composite  wage  rates,  reported 


for  Vermont  by  the  United  States  De¬ 
partment  of  Agriculture;  the  index  (us¬ 
ing  a  base  of  $4.63  and  a  weight  of  30) 
of  all  purchases  of  mixed  dairy  feeds,  re¬ 
ported  for  Vermont  by  the  United  States 
Department  of  Agriculture;  and  the  in¬ 
dex  (using  a  base  of  $25.42  and  a  weight 
of  20)  of  prices  received  by  farmers  for 
all  hay,  baled  per  ton,  reported  for  Ver¬ 
mont  by  the  United  States  Department 
of  Agriculture. 

(7)  The  index  computed  by  dividing 
the  Class  I-A  formula  price,  prior  to  the 
seasonal  adjustment,  for  the  following 
month  by  $5.66. 

(8)  Other  statistics  relating  to  eco¬ 
nomic  conditions  affecting  the  market 
supply  and  demand  for  milk. 

(b)  Not  later  than  the  5th  day  of  each 
month  for  the  preceding  month: 

(1)  The  minimum  class  prices  pursu¬ 
ant  to  section  40. 

(2)  The  butterfat  differentials  pursu¬ 
ant  to  section  41. 

(3)  The  butter  and  cheese  adjustment 
pursuant  to  section  43. 

(4)  The  fluid  skim  differential  pursu¬ 
ant  to  section  44. 

(5)  The  simple  average  of  the  daily 
wholesale  selling  prices  per  pound  (using 
the  midpoint  of  any  price  range  as  one 
price)  reported  by  the  United  States 
Department  of  Agriculture  for  Grade 
A  or  92-score  bulk  creamery  butter  in 
New  York  City. 

(6)  The  average  of  the  prices  (using 
midpoint  of  any  range  as  one  quotation) 
reported  daily  in  “The  Producers’  Price- 
Current,”  for  hot  roller  process  dry  skim 
milk  or  nonfat  dry  milk  solids  “other 
brands,  human  consumption,  carlots, 
bags,  or  barrels.” 

(7)  The  respective  averages  of  the 
carlot  prices  per  pound  of  spray  process 
and  of  roller  process  nonfat  dry  milk 
solids  for  human  consumption,  f.  o.  b. 
manufacturing  plants  in  the  Chicago 
area,  as  published  for  the  period  from 
the  26th  day  of  the  second  preceding 
month  through  the  25th  day  of  the  pre¬ 
ceding  month  by  the  United  States 
Department  of  Agriculture,  and  the 
weighted  average  of  such  two  averages 
using  a  weight  of  70  for  roller  prices  and 
a  weight  of  30  for  spray  prices. 

(8)  The  average  selling  prices  per 
pound  reported  by  the  United  States  De¬ 
partment  of  Agriculture  for  Wisconsin 
State  Brand  Cheddars,  cars  or  truck- 
loads,  f .  o.  b.  Wisconsin  assembly  points. 

(9)  The  average  of  prices  paid  in  the 
preceding  month  by  18  mid-western  con- 
denseries  as  reported  by  the  United 
States  Department  of  Agriculture. 

Sec.  47.  New  Jersey -New  York,  basic 
Class  I-A  price  formula.  The  New  Jer¬ 
sey-New  York  basic  Class  I-A  price  per 
hundredweight  of  milk  containing  3.5 
percent  butterfat  shall  be  a  price  com¬ 
puted  pursuant  to  paragraphs  (a) 
through  (k)  of  this  section: 

(a)  Divide  (with  the  result  expressed 
to  three  decimal  places)  the  monthly 
wholesale  price  index  for  all  commodities 
in  the  second  preceding  month  as  re¬ 
ported  on  a  1947-1949  base  by  the  Bu¬ 
reau  of  Labor  Statistics,  United  States 
Department  of  Labor,  by  the  average  of 
the  monthly  indexes  reported  on  the 
same  base  for  the  year  1948. 


(b)  Multiply  the  base  price  of  $5.66  by 
the  result  determined  pursuant  to  para¬ 
graph  (a)  of  this  section.  Express  the 
result  to  the  nearest  cent. 

(c)  For  each  month  during  the  3  year 
period  ending  with  the  second  preceding 
month,  calculate  to  one  decimal  place  the 
percentage  that  the  total  volume  of  milk 
in  Classes  I-A,  I-B,  and  I-C  under  this 
order,  and  under,  the  New  York  order 
was  of  the  total  volume  of  reported  re¬ 
ceipts  from  producers  and  from  unre¬ 
vealed  sour  ces  imder  both  of  such  orders 
(these  percentages  to  be  referred  to  as 
utilization  percentages) :  Provided,  how¬ 
ever.  That  in  using  the  above  formula 
for  the  first  thirty-nine  months  after  the 
effective  date  of  this  subpart,  the  figures 
used  in  such  computation  for  any  period 
of  time  previous  to  the  effective  date  of 
this  subpart  shall  be  figures  derived  from 
the  operation  of  the  New  York  order  ex¬ 
cept  that  the  figure  computed  in  accord¬ 
ance  with  this  section  for  each  of  the 
three  months  previous  to  the  effective 
date  of  any  federal  order  regulating  the 
handling  of  milk  in  the  North  Jersey 
marketing  area  shall  have  added  to  it 
the  respective  percentage  point  from  the 
following  list: 


January 

4.  2 

July  _____ 

3.  8 

February 

4.5 

August _ _ 

3.2 

Marcb  _ _ _ 

4.9 

September  _ 

3.7 

April  — — 

5.0 

October _ _ 

2.  7 

May _ 

4.8 

November  _ 

2.6 

June  _ _ - 

4.9 

December _ _ 

3. 1 

(d)  Calculate  the  average  of  the  36 
monthly  utilization  percentages  for  the 
3  year  period  ending  with  the  second 
preceding  month. 

(e)  Calculate  the  average  of  the  6  uti¬ 
lization  percentages  for  the  second  and 
third  preceding  months  and  for  the  same 
months  of  the  2  preceding  years. 

(f)  Divide  the  result  determined  pur¬ 
suant  to  paragraph  (e)  of  this  section 
by  the  result  determined  pursuant  to 
paragraph  (d)  of  this  section  expressing 
the  result  to  three  decimal  places. 

(g)  Calculate  the  average  of  the  2 
utilization  percentages  in  the  second  and 
third  preceding  months. 

(h)  Divide  the  result  determined  pur¬ 
suant  to  paragraph  (g)  of  this  section  by 
the  result  determined  pursuant  to  para¬ 
graph  (f)  of  this  section.  Express  the 
result  to  one  decimal  place  and  add  100. 

(i)  Calculate  a  utilization  adjustment 
percentage  by  subtracting  the  base  uti¬ 
lization  percentages  of  63.6  from  the  re¬ 
sult  determined  pursuant  to  paragraph 
(h)  of  this  section. 

(j)  Multiply  the  result  determined 
pursuant  to  paragraph  (b)  of  this  section 
by  the  utilization  adjustment  percentage 
determined  pursuant  to  paragraph  (i)  of 
this  section. 

(k)  Multiply  the  result  determined 
pursuant  to  paragraph  ( j )  of  this  section 
by  the  following  seasonal  adjustment 
factor  for  the  month  for  which  the  Class 
I-A  price  is  being  determined: 


January _ 

___  1.05 

July - 

0.95 

February  _ 

___  1. 03 

August _ 

1.  00 

March  ____ 

___  1.00 

September _ _ 

1.  04 

April _ 

___  0.94 

October  _  _  _ 

1.07 

May _ 

0. 88 

November  ___ 

1.09 

June _ 

___  0. 88 

December _ 

1.07 

(1)  Whenever  any  of  the  following 
conditions  exist  for  3  consecutive  months. 
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the  Secretaiy'shall  call  a  public  hearing 
promptly  to  consider  those  and  other 
economic  conditions,  or  promptly  an¬ 
nounce  his  determination  that  such  a 
hearing  should  not  be  held,  together  with 
reasons  for  such  determination; 

(1)  There  is  a  difference  of  more  than 
6  points  for  each  of  3  consecutive  months 
between  the  index  of  the  cost  of  produc¬ 
tion  announced  pursuant  to  section  46 

(a)  (6)  and  the  index  of  wholesale  prices 
(1948  base)  announced  pursuant  to  sec¬ 
tion  46  (a)  (7). 

(2)  There  is  a  difference  of  more  than 
15  points  for  each  of  3  consecutive 
months  between  90  percent  of  the  index 
of  the  cost  of  production  announced  pur¬ 
suant  to  section  46  (a)  (6)  and  the  index 
of  the  Class  I-A  price  announced  pur¬ 
suant  to  section  46  (a)  (7). 

(3)  The  Class  I-A  price  for  each  of  3 
consecutive  months  is  less  than  $1.00 
higher  than  the  condensery  price  an¬ 
nounced  pursuant  to  section  46  (a)  (8) 
for  such  months  or  more  than  $2.50  high¬ 
er  than  such  condensery  price. 

REPORTS  OF  HANDLERS 

Sec.  50.  Monthly  reports.  On  or  before 
the  10th  day  of  each  month,  each  handler 
shall  report  to  the  market  administrator, 
for  the  preceding  month,  in  the  manner 
and  on  forms  prescribed  by  the  market 
administrator,  with  respect  to  milk  or 
milk  products  received  at  each  of  his 
pool  plants,  and  at  each  of  his  plants 
where  milk  or  milk  products  subjected  to 
payments  under  sections  78  and  79  were 
handled,  the  following: 

(a)  The  total  quantity  of  milk  and  of 
each  milk  product  with  the  average  but- 
terfat  content  thereof,  received  from 
dairy  farmers,  from  other  plants,  from 
such  handler’s  own  farm,  from  other 
handlers,  and  from  other  sources; 

(b)  The  total  quantity  of  milk  and  of 
each  milk  product  moved  out  of,  or  on 
hand  at,  such  plant,  the  average  butter- 
fat  content  thereof,  and  the  destination 
of  any  milk  or  milk  product  the  classifi¬ 
cation  of  which  wholly  or  partially  de¬ 
pends  upon  its  destination,  moved  out  of 
such  plant; 

(c)  The  disposition  of  milk  or  milk 
products  at  each  other  plant  at  which 
the  disposition  of  any  milk  or  milk  prod¬ 
ucts  is  claimed  as  the  basis  of  classifica¬ 
tion; 

(d)  The  computation  pursuant  to  sec¬ 
tion  60  of  such  handler’s  net  pool  obliga¬ 
tion;  and 

(e)  The  computation  of  the  ahiount 
of  any  payments  pursuant  to  sections 
78  and  79. 

(f )  The  amount  of  milk  to  be  paid  for 
to  producers  at  the  Class  HI  price  pur¬ 
suant  to  the  fourth  and  fifth  provisos 
of  section  65. 

Sec.  51.  Producer  payroll  reports. 
Each  handler  shall  report  with  respect 
to  producers  as  follows: 

(a)  On  or  before  the  10th  day  after 
the  end  of  each  month,  the  information 
required  by  the  market  administrator 
with  respect  to  producer  additions,  pro¬ 
ducer  withdrawals,  and  changes  in 
names  of  farm  operators;  and 

(b)  On  or  before  the  last  day  of  each 
month,  such  handler’s  producer  payroll 


for  the  preceding  month,  which  shall 
show  for  each  producer: 

(1)  The  total  delivery ’of  milk  with 
the  average  butterfat  test  thereof, 

(2)  The  amount  of  payment  due  such 
producer, 

(3)  Any  deductions  and  charges  made 
by  the  handler. 

(4)  The  net  amoimt  of  pasunent  to 
such  producer  made  pursuant  to  sections 
65  through  67,  and 

(5)  Such  other  information  with  re¬ 
spect  thereto  as  the  market  adminis¬ 
trator  may  require. 

Sec.  52.  Storage  cream  reports,  (a) 
On  or  before  the  last  day  of  the  period 
for  establishing  classification  pursuant 
to  section  32,  or,  if  earlier,  not  later  than 
15  days  prior  to  the  date  of  final  re¬ 
moval  of  the  cream  from  storage,  each 
handler  who  separates  milk  the  cream 
from  which  is  stored  as  a  basis  for  Class 
m  classification  pursuant  to  section 
37  (e)  (2)  shall  report  to  the  market 
administrator  on  forms  prescribed  by 
the  market  administrator  information 
with  respect  to  the  storage  of  cream. 
Failure  to  make  such  report  shall  result 
in  the  disallowance  of  Class  m  classifi¬ 
cation  pursuant  to  section  37  (e)  (2). 

(b)  The  handler  who  made  such  re¬ 
ports  shall  report  to  the  market  admin¬ 
istrator,  not  later  than  the  end  of  the 
second  month  following  the  month  dur¬ 
ing  which  frozen  cream  is  utilized,  in¬ 
formation  with  respect  to  the  utilization 
of  such  cream.  Failure  to  make  such 
reports  shall  result  in  the  disallowance 
of  storage  cream  pa3nnents  pursuant  to 
section  77  (b). 

(c)  With  respect  to  notices  of  transfer 
of  cream  filed  pursuant  to  section  37 
(e)  (2)  and  with  respect  to  storage 
cream  reports  filed  pursuant  to  this  sec¬ 
tion,  a  receipt  form  acknowledging  re¬ 
ceipt  of  such  notice  or  report  shall  be 
niailed  by  the  market  administrator  to 
the  handler  within  48  hours  after  such 
notice  or  report  is  received  by  the  market 
administrator. 

Sec.  53.  Other  reports.  At  such  time 
as  the  market  administrator  may  re¬ 
quest,  each  handler  shall  report  to  the 
market  administrator  in  the  manner 
and  on  forms  prescribed  by  the  market 
administrator: 

(a)  The  total  quantity  of  milk  and  of 
each  milk  product  received  at  his  non¬ 
pool  plants,  with  the  average  butterfat 
content  thereof,  from  dairy  farmers, 
from  other  plants,  from  such  handler’s 
own  farm,  from  other  handlers,  and 
from  other  sources; 

(b)  The  total  quantity  of  milk  and  of 
each  milk  product  moved  out  of,  or  on 
hand  at,  his  non-pool  plants,  the  aver¬ 
age  butterfat  content  thereof,  and  the 
destination  of  any  milk  or  milk  product 
moved  out  of  such  plants; 

(c)  Information  concerning  land, 
buildings,  surrounding,  facilities,  and 
equipment  at  any  of  his  plants; 

(d)  The  current  receipts  and  utiliza¬ 
tion  of  milk  at  each  of  his  pool  plants; 
and 

(e)  Such  other  information  as  may  be 
necessary  for  the  administration  of  the 
provisions  of  this  subpai  t. 


Sec.  64.  Verification  of  reports  and 
payments.  The  market  administrator 
shall  promptly  verify  all  reports  and  pay¬ 
ments  of  each  handler  by  audit  of  such 
handler’s  records  and  of  the  records  of 
any  handler  or -person  upon  whose  dis¬ 
position  of  milk  such  handler  claims 
classification,  and  each  such  handler 
shall,  during  the  usual  hours  of  business, 
make  available  to  the  market  adminis¬ 
trator  or  his  representative  such  records 
and  facilities,  of  his  own  or  other  per¬ 
sons,  as  will  enable  the  market  admin¬ 
istrator  to: 

(a)  Verify  the  receipts  and  disposition 
of  all  milk  required  to  be  reported  pur¬ 
suant  to  sections  50  through  53,  and,  in 
case  of  errors  or  omissions,  ascertain  the 
correct  figures ; 

(b)  Weigh,  sample,  and  test  for  but¬ 
terfat  content  the  milk  received  from 
producers  and  any  product  of  milk  upon 
which  classification  depends ; 

(c)  Verify  the  payments  to  producers 
prescribed  in  sections  65  through  67;  and 

(d)  Verify  all  claims  for  payments 
pursuant  to  sections  76  and  77. 

(e)  Make  inspection  of  buildings  and 
their  surroundings,  facilities,  and  equip¬ 
ment  for  verification  purposes  and  to 
ascertain  what  constitutes  a  plant:  Pro¬ 
vided,  'That  in  making  verification  pur¬ 
suant  to  all  paragraphs  of  this  section, 
in  case  such  verification  depends  on 
audit  of  records  of  handlers  under  the 
New  York  order,  the  market  administra¬ 
tor  may  rely  on  audits  made  by  the  ad¬ 
ministrator  of  the  New  York  order  in  lieu 
of  audit  under  this  section. 

Sec.  55.  Retention  of  records.  All 
books  and  records  required  under  this 
subpart  to  be  made  available  to  the  mar¬ 
ket  administrator  shall  be  retained  by 
the  handler  for  a  period  of  three  years  to 
begin  at  the  end  of  the  calendar  month  to 
which  such  books  and  records  pertain: 
Provided,  That  if,  within  such  three-year 
period,  the  market  administrator  notifies 
the  handler  in  writing  that  the  retention 
of  such  books  and  records,  or  of  specified 
books  and  records,  is  necessary  in  con¬ 
nection  with  a  proceeding  under  section 
8c  (15)  (A)  of  the  act  or  a  court  action 
specified  in  such  notice,  the  handler 
shall  retain  such  books  and  records,  or 
specified  books  and  records,  until  further 
written  notification  from  the  market  ad¬ 
ministrator.  In  either  case  the  market 
administrator  shall  give  further  written 
notification  to  the  handler  promptly 
upon  the  termination  of  the  litigation  or 
when  the  records  are  no  longer  necessary 
in  connection  therewith. 

Sec.  56.  Base  rating  plan.  The  base 
milk  of  each  producer,  for  the  purpose  of 
computing  the  uniform  price  in  section 
61  and  determining  rates  of  payments  to 
producers  in  section  65  shall  be  deter¬ 
mined  by  the  market  administrator, 
starting  with  the  first  year  this  subpart 
has  been  in  effect  since  the  previous 
August  1,  in  accordance  with  the  follow¬ 
ing  rules: 

(a)  Daily  base.  Each  producer’s  daily 
base  to  be  applied  in  March,  April,  May 
and  June  shall,  except  as  provided  in  (d) 
of  this  section,  be  his  deliveries  of  milk 
to  a  handler  during  the  previous  year  in 
the  months  of  August,  September,  Octo- 
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ber  and  November  divided  by  122,  ex¬ 
pressed  to  the  nearest  pound.  The  re¬ 
spective  handler  shall  calculate  each 
daily  base  and  notify  producers,  or  in 
the  case  of  a  cooperative  association 
qualified  under  section  65,  shall  notify 
the  cooperative  association  of  the  daily 
bases  not  later  than  45  days  after  the  end 
of  the  base  making  period. 

(b)  Base  milk.  During  each  of  the 
months  of  March,  April,  May  and  June, 
the  base  milk  of  each  producer  shall  be 
his  deliveries  of  milk  to  a  handler  up  to 
the  quantity  obtained  by  multiplying  his 
daily  base  by  the  number  of  days  in  the 
month:  Provided,  That  upon  request  in 
writing  to  the  market  administrator 
made  not  later  than  December  31,  if  a 
producer  does  not  deliver  milk  during 
part  of  the  base  making  period  because 
of  extreme  hardship  in  production  con¬ 
ditions  on  his  farm  beyond  his  control, 
his  daily  base  shall  be  determined  by 
dividing  his  total  deliveries  of  milk  dur¬ 
ing  the  base  making  period  by  the  num¬ 
ber  of  days  on  which  deliveries  were 
made  except  that  such  number  of  days 
shall  not  be  less  than  30. 

(c)  Excess  milk.  Excess  milk  shall  be 
all  milk  delivered  by  producers  to  han¬ 
dlers  in  excess  of  deliveries  of  base  milk. 

(d)  Transfer  of  daily  bases.  A  daily 
base  of  a  producer  determined  under 
paragraph  (a)  of  this  section  shall  be 
considered  attached  to  the  producer,  the 
farm  and  the  herd  of  cows  involved  in 
producing  such  base,  but  may  be  trans¬ 
ferred  by  the  market  administrator, 
upon  request  by  such  producer,  made  in 
writing  not  later  than  15  days  prior  to 
the  desired  date  of  such  transfer,  under 
the  following  conditions: 

(1)  If  the  producer  moves  his  herd  to 
another  farm  his  daily  base  may  be  used 
on  such  other  farm. 

(2)  If  the  producer  moves  to  another 
farm  without  the  herd  of  cows  which 
made  the  daily  base,  the  base  remains 
with  the  farm. 

(3)  If  the  producer  sells  or  otherwise 
disposes  of  his  farm  or  leases  or  rents  it, 
together  with  the  herd  of  cows  which 
produced  the  daily  base,  the  base  may 
only  be  transferred  to  such  other  opera¬ 
tor  oi  the  farm  and  herd. 

determination  of  uniform  price 

Sec.  60.  Net  pool  obligation  of  han¬ 
dlers.  Milk  received  from  handler’s  own 
farm  up  to  1000  pounds  per  day  if  the 
handler  receives  no  milk  from  other  pro¬ 
ducers  or  plants,  shall  not  be  included 
in  the  determination  of  the  uniform 
price,  and  such  milk  shall  be  deemed 
excluded  by  the  phrase  “milk  received 
from  producers”  as  such  phrase  is  used 
in  this  section  and  in  sections  43,  61,  74, 
76,  77  and  80. 

(a)  Determine  the  classification  pur¬ 
suant  to  sections  30  through  37  of  milk 
received  from  producers  at  each  pool 
plant; 

(b)  Subject  to  adjustment  for  appro¬ 
priate  differentials  pursuant  to  sections 
4^  and  42,  multiply  the  Class  I-C 
milk  by  20  cents  per  hundredweight, 
multiply  the  remaining  milk  in  each  class 
by  the  class  price,  multiply  the  skim  milk 
subject  to  the  fluid  skim  differential  by 
the  fluid  skim  differential  per  hundred¬ 
weight,  add  together  the  resulting 
values; 


(c)  Deduct,  in  the  case  of  each  plant 
where  the  average  butterfat  content  of 
all  milk  received  from  producers  is  in  ex¬ 
cess  of  3.5  percent,  and  add,  in  the  case 
of  each  plant  where  the  butterfat  con¬ 
tent  of  all  milk  received  from  producers 
is  less  than  3.5  percent,  the  total  value 
of  the  butterfat  differential  applicable 
pursuant  to  section  67; 

(d)  Deduct,  in  the  case  of  each  plant 
nearer  the  midpoint  of  the  Lincoln  Tun¬ 
nel  than  the  201-210  mile  zone,  and  add, 
in  the  case  of  each  plant  farther  from 
the  mid -point  of  the  Lincoln  Tunnel  than 
the  201-210  mile  zone,  the  sum  obtained 
by  multiplying  the  milk  received  from 
producers  by  the  zone  differential  set 
forth  in  column  C  of  the  schedule  in  sec¬ 
tion  42  applicable  to  the  plant; 

(e)  Deduct  the  total  amount  of  the 
butter-cheese  adjustment  computed  pur¬ 
suant  to  section  43 ; 

(f )  With  respect  to  milk  received  from 
producM-s,  deduct  10  cents  per  hundred¬ 
weight  at  plants  located  at  Honesdale, 
Milanville,  and  Lookout,  Pennsylvania; 
20  cents  per  hundredweight  at  plants  in 
the  marketing  area,  and  at  plants  located 
at  Accord,  Ellenville,  Gardiner,  Kyserike, 
New  Paltz,  Phinney’s  Crossing,  Wallkill, 
and  West  Coxsackie,  New  York,  and  in 
the  following  counties: 

New  Jersey:  Burlington,  Hunterdon,  Mor¬ 
ris,  Passaic,  Somerset,  Sussex,  Warren. 

New  York:  Columbia. 

Connecticut:  Litchfield. 

Massachusetts :  Berkshire. ' 

Provided,  That  with  regard  to  the  pay¬ 
ments  specified  in  this  section,  no  pro¬ 
ducer  shall  be  entitled  to  such  payments 
if  the  milk  house  on  his  farm  is  located 
outside  the  above  specified  counties  and 
if  such  milk  house  is  nearer  to  a  pool 
plant  outside  such  counties  than  it  is  to  a 
pool  plant  within  such  counties  or  to  one 
of  the  plants  individually  named  in  such 
subdivisions. 

(g)  Add  together  the  handler’s  net 
pool  obligation  for  all  plants  at  which 
milk  was  received  from  producers. 

Sec.  61.  Computation  of  the  uni~ 
form  price.  The  market  administrator 
shall,  on  or  before  the  14th  day  of  each 
month,  audit  for  mathematical  correct¬ 
ness  and  obvious  errors  the  report  sub¬ 
mitted  for  the  preceding  month  by  each 
handler.  If  the  unreserved  cash  bal¬ 
ance  in  the  producer  settlefhent  fund  to 
be  included  in  the  computation  is  less 
than  two  cents  per  hundredweight  of 
milk  received  from  producers  on  all  re¬ 
ports,  the  report  of  any  handler  who  has 
not  made  payment  of  the  last  monthly 
pool  debit  account  rendered  pursuant  to 
section  71  shall  not  be  included  in  the 
computation  of  the  uniform  price.  The 
report  of  such  handler  shall  not  be  in¬ 
cluded  in  the  computation  for  succeed¬ 
ing  months  until  he  has  made  full  pay¬ 
ment  of  outstanding  monthly  pool  debits. 
Subject  to  the  aforementioned  condi¬ 
tions,  the  market  administrator  of  this 
order  and  the  market  administrator  of 
the  New  York  order,  shall  jointly  com¬ 
pute  the  uniform  price  in  the  following 
manner: 

(a)  Combine  into  one  total  the  net 
pool  obligations  of  all  handlers  under  this 
order  and  the  New  York  order; 

(b)  Subtrafet  the  total  of  payments  re¬ 
quired  to  be  made  for  such  month  by 


section  76  and  §  927.76  of  the  New  York 
order; 

(c)  Add  to  the  total  pasunents  required 
to  be  made  by  handlers  for  such  month 
pursuant  to  sections  78  and  79  and  the 
New  York  order ; 

(d)  Add  the  amount  of  unreserved 
cash  in  the  producer  settlement  fund; 

(e)  Subtract  an  amount  equal  to  not 
less  than  eight  cents  nor  more  than  nine 
cents  per  hundredweight  of  milk  received 
from  producers  to  provide  against  the 
contingency  of  errors  in  reports  and  pay¬ 
ments  or  of  delinquencies  in  payments  by 
handlers;  under  this  order  and  the  New 
York  order; 

(f)  Subtract  the  amounts  payable  to 
producers  under  the  fourth  and  fifth 
provisos  of  section  65  and  the  New  York 
order ; 

(g)  Subtract  the  amount  of  milk  on 
which  the  payments  were  made  to  pro¬ 
ducers  under  the  foiurth  and  fifth  pro¬ 
visos  of  section  65  and  the  New  York 
order ; 

(h)  Subtract  the  Class  I-C  milk  of  all 
handlers  whose  reports  are  included  in 
this  computation  from  the  total  milk  re¬ 
ceived  from  producers  by  all  such  han¬ 
dlers  under  this  order  and  the  New  York 
order;  and 

(i)  Divide  the  result  obtained  in  para¬ 
graph  (f)  of  this  section  by  the  result 
obtained  in  paragraph  (h)  of  this  sec¬ 
tion.  The  result  shall  be  known  as  the 
uniform  price  for  milk  containing  3.5 
percent  butterfat  received  from  produc¬ 
ers  at  plants  in  the  201-210  mile  zone. 

Sec.  62.  Announcement  of  uniform 
price  and  weighted  average  butterfat 
differential.  The  market  administrator 
shall  announce,  not  later  than  the  14th 
day  of  each  month,  the  uniform  price 
computed  pursuant  to  section  61  and, 
not  later  than  the  5th  day  of  each 
month,  the  weighted  average  butterfat 
differential  pursuant  to  section  67. 

PAYMENT  BY  HANDLERS  DIRECTLY  TO 
PRODUCERS 

Sec.  65.  Time  and  rate  of  payments. 
On  or  before  the  25th  day  of  each  month 
each  handler  shall  make  payment  to  each 
producer  for  all  milk  delivered  by  such 
producer  during  the  preceding  month  at 
not  less  than  the  uniform  price  subject 
to  differentials  set  forth  in  sections  66 
and  67:  Provided,  That  each  handler 
which  is  also  a  cooperative  marketing 
association  determined  by  the  Secretary 
to  be  qualified  under  the  Capper-Volstead 
Act  may,  with  respect  to  producers  who 
are  members  of  and  under  contract  with 
such  association,  make  distribution,  in 
accordance  with  the  contract  between 
the  association  and  such  members,  of 
the  net  proceeds  of  all  its  sales  in  all 
markets  in  all  use  classifications.  When¬ 
ever  verification  by  the  market  adminis¬ 
trator  of  the  payment  to  any  producer  or 
cooperative  association  of  producers  for 
milk  delivered  to  any  handler  discloses 
payment  of  less  than  is  required  by  this 
subpart,  the  handler  shall  make  up  such 
pasnnent  to  the  producer  or  cooperative 
association  of  producers  not  later  than 
the  time  of  making  payment  next  fol¬ 
lowing  such  disclosure:  Provided  further. 
That  if  a  handler  claims  that  he  cannot 
make  the  required  payment  because  the 
producer  is  deceased  or  cannot  be  lo- 


3554 


PROPOSED  RULE  MAKING 


cated,  or  because  the  cooperative  asso- 
ciation  or  its  lawful  successor  or  assignee 
is  no  longer  in  existence,  such  payment 
shall  be  made  to  the  producer  settlement 
fund,  and  in  the  event  that  the  handler 
subsequently  locates  and  pays  the  pro¬ 
ducer  or  a  lawful  claimant,  or  in  the 
event  that  the  handler  no  longer  exists 
and  a  lawful  claim  is  later  established, 
the  market  administrator  shall  make 
such  payment  from  the  producer  settle¬ 
ment  fund  to  the  handler  or  to  the  law¬ 
ful  claimant  as  the  case  may  be:  Pro¬ 
vided  further.  That  if  not  later  than  the 
date  when  such  payment  is  required  to 
be  made,  legal  proceedings  have  been  in¬ 
stituted  by  the  handler  for  the  purpose 
of  administrative  or  judicial  review  of 
the  market  administrator’s  findings  upon 
verification  as  provided  above,  such  pay¬ 
ment  shall  be  made  to  the  producer  set¬ 
tlement  fund  and  shall  be  held  in  reserve 
until  such  time  as  the  above-mentioned 
proceedings  have  been  completed,  or 
until  the  handler  submits  proof  to  the 
market  administrator  that  the  required 
payment  has  been  made  to  the  producer 
or  association  of  producers,  in  which 
latter  event  the  payment  shall  be  re¬ 
funded  to  the  handler:  Provided  further. 
That  in  paying  producers  for  milk  for 
each  of  the  months  of  March  through 
June,  the  amount  of  excess  milk  deliv¬ 
ered  by  each  producer  defined  in  accord¬ 
ance  with  section  56  shall  be  paid  for  at 
the  Class  in  price,  subject  to  the  same 
differentials  as  provided  in  sections  66 
and  67 :  Provided  further.  That  in  paying 
any  producer  who  did  not  regularly  sell 
milk  during  a  period  of  thirty  days  next 
preceding  the  effective  date  of  this  sub¬ 
part  for  consumption  in  the  marketing 
area  covered  hereby,  payments  to  such 
producer,  for  the  period  beginning  with 
the  first  regular  delivery  by  such  pro¬ 
ducer  and  continuing  imtil  the  end  of 
two  full  calendar  months  following  the 
first  day  of  the  next  succeeding  calendar 
month  shall  be  at  the  price  set  forth  in 
section  40  (c)  less  the  largest  adjustment 
set  forth  in  section  43. 

Sec.  66.  Transportation  and  location 
differentials.  The  uniform  price  at  any 
plant  shall  be: 

(a)  Plus  or  minus  the  differential 
shown  in  column  D  of  the  schedule  con¬ 
tained  in  section  42  for  the  zone  of  the 
plant  in  effect  pursuant  to  section  42; 
and 

(b)  Plus  the  differentials,  if  any,  ap¬ 
plicable  pursuant  to  §  927.60  (f)  plus 
five  cents. 

Sec.  67.  Butterfat  differential.  The 
uniform  price  shall  be  plus  or  minus,  as 
the  case  may  be,  for  each  one-tenth  of 
1  percent  above  or  below  3.5  percent  of 
average  butterfat  content  of  milk  de¬ 
livered  by  any  producer  during  any 
month,  an  amount  equivalent  to  the  av¬ 
erage  of  the  butterfat  differentials  de¬ 
termined  pursuant  to  section  41,  for  each 
class  weighted  by  the.  pounds  of  butter¬ 
fat  in  the  milk  in  each  such  class  used 
in  the  computation  of  the  uniform  price 
for  the  preceding  month.  Such  differ¬ 
ential  shall  be  computed  to  the  nearest 
even  tenth  of  a  cent. 

Sec.  68.  Direct  delivery  differential. 
The  uniform  price  for  milk  delivered  by 


producers  to  any  plant  within  the  mile¬ 
age  zones  hereinafter  specified  and  from 
which  milk  is  delivered  either  to  stores 
or  consumers  or  both  without  passing 
through  any  other  plant  shall  be  plus 
the  respective  amount  set  forth  for  each 
of  such  zones: 


Direct  delivery 

Mileage  zone  differential  (cents 

< miles) :  per  hundredweight) 

1-10 _ 15 

11-20 _ 13  >4 

21-30— _ 12 

31-40 . lOV^ 

41-50_-_ . . . . . .  9 

61-60 _ IVi 

61-70 . . . . .  6 

71-80 _ 41/2 

81-90__ _ _  3 

91-100 . IV2 


PRODUCER  SETTLEMENT  FUND  AND  ITS 
OPERATION 

Sec.  70.  Producer  settlement  fund. 
The  market  administrator  of  this  order 
shall,  and  the  market  administrator  of 
the  New  York  order,  shall  jointly  estab¬ 
lish  and  maintain  a  separate  fund  known 
as  “the  producer  settlement  fund”  into 
which  they  shall  deposit  all  payments 
and  out  of  which  they  shall  make  all 
payments  pursuant  to  sections  72 
through  79  and  the  New  York  order. 

Sec.  71.  Handlers'  accounts.  The 
market  administrator  shall  establish  an 
account  for  each  handler  who  is  re¬ 
quired  to  make  payments  to  the  pro¬ 
ducer  settlement  fund  or  who  received 
payments  from  the  producer  settlement 
fund.  After  computing  the  uniform 
price  and  each  handler’s  pool  debit  or 
credit  each  month,  and  at  such  times 
as  he  deems  appropriate,  the  market 
administrator  shall  render  each  handler 
a  statement  of  his  account  showing  the 
debit  or  credit  balance,  together  with  all 
debits  or  credits  entered  on  such  han¬ 
dler’s  account  since  the  previous  state¬ 
ment  was  rendered. 

Sec.  72.  Payment  to  the  producer  set¬ 
tlement  fund.  On  or  before  the  18th  day 
of  each  month  each  handler  shall  make 
full  payment  of  the  debit  balance,  if  any, 
of  such  handler  shown  on  the  last  state¬ 
ment  of  account  rendered  pursuant  to 
section  71. 

Sec.  73.  Payments  out  of  producer  set¬ 
tlement  fund.  On  or  before  the  .20th 
day  of  each  month  the  market  adminis¬ 
trators  of  this  subpart  and  the  New  York 
order  shall  jointly  make  payment  to  each 
handler  under  this  subpart  and  the  New 
York  order  of  the  credit  balance,  if  any, 
of  such  handler  shown  on  the  last  state¬ 
ment  of  account  rendered  pursuant  to 
section  71  or  §  927.71  of  the  New  York 
order.  If,  at  any  such  time,  the  balance 
in  the  producer  settlement  fund  is  in- 
sufBcient  to  make  full  payment  due  to 
each  handler,  the  market  administrator 
shall  reduce  uniformly  the  payments  to 
each  handler  and  shall  complete  such 
payments  as  soon  as  the  necessary  funds 
are  available.  No  handler  who,  on  the 
25th  day  of  the  month,  has  not  received 
such  payments  in  full  from  the  market 
administrator  shall  be  deemed  to  be  in 
violation  of  sections  65  through  67  if 
he  reduces  his  total  payments  to  pro¬ 
ducers  for  milk  delivered  by  such  pro¬ 
ducers  during  the  preceding  month  by 


not  more  than  the.,.amount  of  the  reduc¬ 
tion  in  payment  from  the  producer  set¬ 
tlement  fund. 

Sec.  74.  Handlers'  pool  debit  or  credit. 
After  computing  the  uniform  price  for 
each  month,  the  market  administrator 
shall  compute  each  handler’s  pool  debit 
or  pool  cr^it  as  follows: 

(a)  Add  to  each  handler’s  net  pool  ob¬ 
ligations  the  value  of  his  Class  I-C  milk 
at  the  uniform  price. 

(b)  Multiply  the  quantity  of  milk  re¬ 
ceived  by  each  handler  from  producers 
by  the  uniform  price. 

(c)  If  the  result  obtained  in  paragraph 
(b)  of  this  section  is  less  than  the  result 
in  paragraph  (a)  of  this  section,  the  dif¬ 
ference  shall  be  entered  on  the  handler’s 
producer  settlement  fimd  account  as 
such  handler’s  pool  debit. 

(d)  If  the  result  obtained  in  para¬ 
graph  (b)  of  this  section  is  greater  than 
the  result  in  paragraph  (a)  of  this  sec¬ 
tion,  the  difference  shall  be  entered  on 
the  handler’s  producer  settlement  fund 
account  as  such  handler’s  pool  credit. 

Sec,  75.  Adjustments  of  errors  in  pay¬ 
ments.  Whenever  verification  by  the 
market  administrator  of  reports  or  pay¬ 
ments  of  any  handler  discloses  errors 
made  in  payments  to  or  from  the  pro¬ 
ducer  settlement  fund,  the  market  ad¬ 
ministrator  shall  debit  the  handler’s 
producer  settlement  fund  account  for 
any  unpaid  amount.  Whenever  veri¬ 
fication  discloses  that  payment  is  due 
from  the  market  administrator  to  any 
handler,  the  market  administrator  shall 
credit  the  handler’s  producer  settlement 
fund  account  for  any  such  amount. 

Sec.  76.  Cooperative  payrnents  for 
market-wide  services.  Payments  shall 
be  made  to  qualified  cooperatives  or  to 
federations  under  the  conditions,  in  the 
manner,  and  at  the  rates  set  forth  in  this 
section. 

(a)  Definitions.  As  used  in  this  sec¬ 
tion  the  following  terms  shall  have  the 
following  meanings : 

(1)  “Cooperative”  means  a  coopera¬ 
tive  association  of  producers  which  is 
duly  incorporated  under  the  cooperative 
corporation  laws  of  a  State;  is  quali¬ 
fied  under  the  Capper- Volstead  Act  (7 
U.  S.  C.  291  et  seq.) ;  has  all  its  activities 
under  the  control  of  its  members;  and 
has  full  authority  in  the  sale  of  its 
members’  milk. 

(2)  “Federation”  means  a  federation 
of  cooperatives. 

(3)  “Federated  cooperative”  means  a 
cooperative  which  is  a  member  of  a  fed¬ 
eration  and  on  whose  membership  the 
federation  is  an  applicant  for  or  re¬ 
ceives  payments  under  subparagraph  (2) 
of  paragraph  (f)  of  this  section. 

(4)  “Member”  means,  when  used  with 
respect  to  a  member  of  a  cooperative  or 
of  a  federated  cooperative,  only  a  mem¬ 
ber  who  is  also  a  producer,  as  defined  in 
section  6  or  §  927.6  of  the  N.  Y.  Order. 

(b)  Qualified  cooperatives  and  feder¬ 
ations.  A  cooperative  or  federation  may 
submit  an  application  to  the  market  ad.- 
ministrator  for  payments  under  the  pro¬ 
visions  of  this  section.  In  accordance 
with  the  requirements  of  the  rules  and 
regulations  issued  by*the  market  admin¬ 
istrator,  any  such  application  shall  in¬ 
clude  a  written  description  of  the  ap- 
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plicant's  program  for  the  performance 
of  market-wide  services,  including  evi¬ 
dence  that  adequate  facilities  and  per¬ 
sonnel  will  be  maintained  by  it  so  as  to 
enable  it,rto  perform  the  market- wide 
services;  and  the  application  shall  con¬ 
tain  a  statement  by  the  applicant  that  it 
will  perform  the  required  market-wide 
services  for  which  it  is  applying  for  pay¬ 
ments.  The  application  shall  set  forth 
all  necessary  data  so  as  to  enable  the 
market  administrator  to  determine 
whether  it  meets  the  qualification  re¬ 
quirements  with  respect  to  the  payments 
for  which  the  application  is  submitted. 
For  the  purpose  of  meeting  the  minimum 
membership  requirements  of  4,000  and 
6,000  specified  in  this  paragraph,  mem¬ 
bers  shall  include  the  members  who  are 
producers  as  defined  in  section  76 
and  section  76  of  the  New  York  order. 
An  application  shall  be  approved  by  the 
market  administrator  only  if  he  deter¬ 
mines  that: 

(1)  In  the  case  of  a  cooperative: 

(1)  It  has  not  less  than  4,000  members 
and  receives  from  its  members  not  less 
than  1  cent  per  hundredweight  of  milk 
delivered  by  them;  Provided.  That  no 
person  shall  be  counted  in  this  respect  as 
a  member  if  he  is  a  member  of  another 
cooperative  which  is  an  applicant  for 
or  which  receives  cooperative  payments, 
or  if  he  is  a  member  of  a  federated  co¬ 
operative. 

(ii)  If  the  application  is  also  for  an 
additional  payment  under  subparagraph 

(3)  of  paragraph  (f)  of  this  section,  it 
has  not  less  than  6,000  members  and 
receives  from  its  members  not  less  than 
1  cent  per  hundredweight  of  milk  de¬ 
livered  by  them,  subject  to  the  proviso 
in  subdivision  (i)  of  this  subparagraph. 

(iii)  If  the  application  is  also  for  an 
additional  payment  under  subparagraph 

(4)  of  paragraph  (f)  of  this  section,  the 
cooperative  is  an  operating  cooperative 
which  operates  marketing  facilities,  i.  e., 
pool  plant (s),  at  which  it  receives  at 
least  25  per  centum,  by  weight,  of  the 
milk  marketed  by  its  members:  Provided, 
That  in  determining  whether  the  25  per 
centum  minimum  requirement  is  com¬ 
plied  with,  there  shall  be  excluded  the 
milk  delivered  by  a  member  of  the  co¬ 
operative  who  is  a  member  of  another 
cooperative  which  is  an  applicant  for 
or  which  receives  cooperative  payments 
on  the  same  milk  or  which  is  a  federated 
cooperative  in  a  federation  which  is  an 
applicant  for  or  receiving  cooperative 
payments  on  the  same  milk. 

( 2 )  In  the  case  of  a  federation ; 

(i)  It  is  duly  incorporated  under  the 
laws  of  a  State. 

(ii)  It  has  contracts  with  each  of  its 
federated  cooperatives  under  which  the 
cooperatives  agree  to  remain  in  the  fed¬ 
eration  for  at  least  one  year,  and  such 
contracts  cover  or  will  be  renewed  for  a 
yearly  period  for  every  subsequent  year 
for  which  the  federated  cooperatives 
are  to  be  included  within  the  member¬ 
ship  of  the  federation  for  cooperative 
payment  purposes. 

(iii)  Its  federated  cooperatives  have 
an  aggregate  of  not  less  than  4,000  mem¬ 
bers  and  the  federated  cooperatives  re¬ 
ceive  from  their  members  not  less  than 
1  cent  per  hundredweight  of  milk  deliv¬ 


ered  by  them;  and  its  federated  coopera¬ 
tives  will  pay  to  the  federation,  when  re¬ 
quired  by  rules  and  regulations  issued  by 
the  market  administrator,  the  minimum 
monthly  payment  specif!^  in  the  rules 
and  regulations  to  finance  the  activities 
of  the  federation  that  are  not  market¬ 
wide  in  character:  Provided,  That  no 
person  shall  be  counted  in  this  respect 
as  a  member  if  he  is  a  member  of  a  co¬ 
operative  which  is  an  applicant  for  or 
which  receives  cooperative  payments,  or 
if  he  is  a  member  of  another  federated 
cooperative. 

(iv)  If  the  application  is  also  for  an 
additional  payment  under  subparagraph 

(3)  of  paragraph  (f)  of  this  section,  the 
aggregate  membership  of  the  federated 
cooperatives  is  not  less  than  6,000  mem¬ 
bers  and  the  federated  cooperatives  re¬ 
ceive  from  their  members  not  less  than  1 
cent  per  hundredweights  of  milk  delivered 
by  their  members,  subject  to  the  proviso 
in  subdivision  (iii)  of  this  subparagraph. 

(V)  If  the  application  is  also  for  an 
additional  payment  unedr^subparagfaph 

(5)  of  paragraph  (f)  of  this  section,  the 
federation  operates  marketing  facilities, 
i.  e.,  pool  plant(s),  or  the  federated  co¬ 
operatives  operate  marketing  facilities, 
at  which  is  received  at  least  25  per 
centum,  by  weight,  of  the  milk  marketed 
by  the  members  of  the  federated  coop¬ 
eratives:  Provided,  That  in  determining 
whether  the  25  per  centum  minimum  re¬ 
quirement  is  complied  with,  there  shall 
be  excluded  the  milk  delivered  by  mem¬ 
bers  of  a  cooperative  which  is  an  appli¬ 
cant  for  or  which  receives  cooperative 
payments  on  the  same  milk,  or  which  is 
a  federated  cooperative  in  another  feder¬ 
ation  which  is  an  applicant  for  or  receiv¬ 
ing  cooperative  payments  on  the  same 
milk,  or  which  is  not  meeting  the  require¬ 
ments  of  this  section  applicable  to  it. 

(3)  The  applicant  cooperative  or  fed¬ 
eration  demonstrates  that  it  has  the  abil¬ 
ity  to  perform  the  market-wide  services 
for  which  application  is  made,  and  that 
such  services  will  be  performed. 

(4)  The  applicant  cooperative  or  the 
federated  cooperatives  of  an  applicant 
federation  are  in  no  way  precluded  from 
arranging  for  the  utilization  of  milk  un¬ 
der  their  respective  control  so  as  to  yield 
the  highest  available  net  return  to  all 
producers  without  displacing  an  equiva¬ 
lent  quantity  of  other  producer  milk  in 
the  preferred  classification. 

(c)  notice  of  qualification  or  denial; 
elective  date.  Upon  determination  by 
the  market  administrator  that  a  coopera¬ 
tive  or  a  federation  is  qualified  to  receive 
pasrment  for  performance  of  the  market¬ 
wide  services,  he  shall  transmit  such  de¬ 
termination  to  the  applicant  cooperative 
or  federation  and  publicly  announce  the 
issuance  of  the  determination.  The  de¬ 
termination  shall  be  effective  with  re¬ 
spect  to  milk  delivered  on  and  after  the 
first  day  of  the  month  following  issuance 
of  the  determination.  If,  after  consider¬ 
ation  of  an  application  for  payments  for 
market-wide  services,  the  market  admin¬ 
istrator  determines  that  the  cooperative 
or  federation  is  not  qualified  to  receive 
such  payments,  he  shall  promptly  notify 
the  applicant  and  specifically  set  forth 
in  such  notice  his  reasons  for  denial  of 
the  application. 


(d)  Requirements  for  continued  quali¬ 
fication.  From  time  to  time  and  in  ac¬ 
cordance  with  rules  and  regulations 
which  may  be  issued  by  the  market  ad¬ 
ministrator,  each  qualified  cooperative 
or  federation  must  demonstrate  to  the 
market  administrator  that  it  continues 
to  meet  the  qualification  requirements 
for  the  payments  and  is  fully  performing 
the  market-wide  services  for  which  it  is 
being  paid. 

(e)  Market-wide  services.  Each  co¬ 
operative  or  federation  shall  perform  the 
market-wide  services  enumerated  in  this 
paragraph.  Such  services  are:  (1)  An¬ 
alyzing  milk  marketing  problems  and 
their  solutions,  conducting  market  re¬ 
search  and  maintaining  current  informa¬ 
tion  as  to  all  market  developments,  pre¬ 
paring  and  assembling  statistical  data 
relative  to  prices  and  marketing  condi¬ 
tions,  and  making  an  economic  analysis 
of  all  such  data;  (2)  determining  the 
need  for  the  formulation  of  amendments 
to  the  order  and  proposing  such  amend¬ 
ments  or  requesting  other  appropriate 
action  by  the  Secretary  or  the  market 
administrator  in  the  light  of  changing 
conditions;  (3)  participating  in  proceed¬ 
ings  with  respect  to  amendments  to  the 
order,  including  the  preparation  and 
presentation  of  evidence  at  public  hear¬ 
ings,  the  submission  of  appropriate  briefs 
and  exceptions,  and  also  participating, 
by  voting  or  otherwise,  in  the  referenda 
relative  to  amendments;  (4)  participat¬ 
ing  in  the  meetings  called  by  the  market 
administrator,  such  as  meetings  with 
respect  to  rules  and  regulations  issued 
under  the  order,  including  activities  such 
as  the  preparation  and  presentation  of 
data  at  such  meetings  and  briefs  for 
submission  thereafter;  (5)  conducting 
a  comprehensive  education  program 
among  producers — i.  e.,  members  and 
non-members  of  cooperatives  —  and 
.keeping  such  producers  well  informed  for 
participation  in  the  activities  under  the 
regulatory  order  and,  as  a  part  of  such 
program,  issuing  publications  that  con¬ 
tain  relevant  data  and  information  about 
the  order  and  its  operation,  and  the  dis¬ 
tribution  of  such  publications  to  mem¬ 
bers  and,  on  the  same  subscription  basis, 
to  non-members  who  request  it,  and 
holding  meetings  at  which  members  and 
non-members  may  attend;  and  (6)  in 
the  case  of  a  cooperative  or  federation 
which  receives  an  additional  payment 
under  subparagraph  (4)  or  (5)  of  para¬ 
graph  (f )  of  this  section,  operating  mar¬ 
keting  facilities,  or  having  within  its 
membership  federated  coperatives  oper¬ 
ating  marketing  facilities,  i.  e.,  pool 
plant (s) ,  at  which  is  received  at  least  25 
per  centum,  by  weight,  of  the  milk  mar¬ 
keted  by  all  the  members  of  the  coopera¬ 
tive  or  by  all  the  members  of  the 
federated  cooperatives’  members. 

(f)  Rate,  computation,  time,  and 
method  of  payment.  (1)  Subject  to  the 
provisions  of  paragraph  (g)  of  this  sec¬ 
tion,  the  market  administrator,  on  or 
before  the  25th  day  of  each  month,  shall 
make  payment  out  of  the  producer  set¬ 
tlement  fund,  or  issue  equivalent  credit 
therefor,  to  each  cooperative  or  federa¬ 
tion  which  is  qualified  for  such  payments 
for  market-wide  services.  The  payment 
to  a  cooperative  shall  be  based  upon  the 
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milk  reported  by  cooperative  or  proprie¬ 
tary  handlers  to  have  been  received  dur¬ 
ing  the  preceding  month  from  its  mem¬ 
bers,  and  the  payment  to  a  federation 
shall  be  based  upon  the  milk  reported  by 
cooperative  or  proprietary  handlers  to 
have  been  received  during  the  preceding 
month  from  the  members  of  its  fed¬ 
erated  cooperatives,  subject  in  both  in¬ 
stances  to  adjustment  upon  verification 
by  the  market  administrator. 

(2)  Such  payment  or  credit  shall  be  at 
the  rate  of  2  cents  per  hundredweight 
of  milk  in  accordance  with  subparagraph 

(1)  of  this  paragraph:  Provided,  That  in 
computing  payment  to  a  cooperative, 
there  shall  be  excluded  all  of  the  milk  of 
its  members  who  belong  to  another  co¬ 
operative  which  is  an  applicant  for  or 
which  receives  cooperative  payments  on 
the  same  milk  or  which  is  a  federated 
cooperative  in  a  federation  which  is  an 
applicant  for  or  receiving  cooperative 
payments  on  the  same  milk:  Provided 
further.  That  in  computing  payment  to 
a  federation  there  shall  be  excluded  all 
of  the  milk  of  members  of  a  cooperative 
which  is  an  applicant  for  or  which  re¬ 
ceives  cooperative  payments  on  the  same 
milk,  or  which  is  a  federated  cooperative 
in  another  federation  which  is  an  appli¬ 
cant  for  or  receiving  cooperative  pay¬ 
ments  on  the  same  milk,  or  which  is  not 
meeting  the  requirements  of  this  section 
applicable  to  it. 

(3)  Any  cooperative  that  has  at  least 
6,000  members  and  any  federation  which 

-  has  an  aggregate  membership  of  its  fed¬ 
erated  cooperatives  of  at  least  6,000 
members  shall  receive  a  payment,  in  ad¬ 
dition  to  the  payment  provided  for  in 
subparagraph  (2)  of  this  paragraph,  of  1 
cent  per  hundredweight  of  milk  in  ac¬ 
cordance  with  subparagraph  (1)  of  this 
paragraph  and  subject  to  the  provisos 
contained  in  subparagraph  (2)  of  this 
paragraph. 

(4)  Any  cooperative  that  operates 
marketing  fa'cilities,  i.  e.,  pool  plant (s) 
at  which  is  received  at  least  25  per 
centum,  by  weight,  of  the  milk  mar¬ 
keted  by  its  members  shall  receive  a 
payment,  in  addition  to  the  payment 
provided  for  in  subparagraph  (2)  or  (3) 
of  this  paragraph  of  1  cent  per  hundred¬ 
weight  of  all  milk  marketed  by  its  mem¬ 
bers  in  accordance  with  subparagraph 

,  (1)  of  this  paragraph:  Provided,  That 
in  computing  the  payment  under  this 
subparagraph  there  shall  be  excluded 
the  milk  delivered  by  a  member  of  the 
cooperative  who  is  a  member  of  another 
cooperative  which  is  an  applicant  for  or 
which  receives  cooperative  payments  on 
the  same  milk  or  which  is  a  federated 
cooperative  in  a  federation  which  is  an 
applicant  for  or  receiving  cooperative 
payments  on  the  same  milk. 

( 5 )  Any  federation  that  operates  mar¬ 
keting  facilities,  i.  e.,  pool  plant (s),  or 
whose  members  include  one  or  more  fed¬ 
erated  cooperatives  that  operate  mar¬ 
keting  facilities,  at  which  is  received  at 
least  25  per  centum,  by  weight,  of  the 
milk  marketed  by  the  members  of  its 
federated  cooperatives  shall  receive  a 
payment,  in  addition  to  the  payment 
provided  for  in  subparagraph  (2)  or  (3) 
of  this  paragraph,  of  1  cent  per  hun¬ 
dredweight  of  all  milk  marketed  by  such 


members  in  accordance  with  subpara¬ 
graph  (1)  of  this  paragraph:  Provided. 
That  in  computing  the  payment  under 
this  subparagraph  there  shall  be  ex¬ 
cluded  the  milk  delivered  by  members 
of  a  cooperative  which  is  an  applicant 
for  or  which  receives  cooperative  pay¬ 
ments  on  the  same  milk,  or  which  is  a 
federated  cooperative  in  another  federa¬ 
tion  which  is  an  applicant  for  or  re¬ 
ceiving  cooperative  payments  on  the 
same  milk,  or  which  is  not  meeting  the 
requirements  of  this  section  applicable 
to  it. 

(6)  If  an  individually  qualified  co¬ 
operative  is  afliliated  with  a  federation, 
the  cooperative  payment  shall  be  made  to 
such  cooperative  unless  its  contract  with 
the  federation  specifies  in  writing  that 
the  federation  is  to  receive  the  payments. 
Any  such  contract  must  authorize  the 
federation  to  receive  the  payments  for  at 
least  one  year  and  such  agreement  must 
cover  or  be  renewed  for  a  yearly  period 
for  every  subsequent  year  for  which  the 
federation  is  to  receive  the  payments. 

(g)  Disqualification.  (1)  The  mar¬ 
ket  administrator  shall  issue  an  order 
wholly  or  partly  disqualifying  a  previ¬ 
ously  qualified  cooperative  or  federation 
for  payments  authorized  pursuant  to  this 
section  and  such  payments  shall  not 
thereafter  be  made  to  it  if  he  determines 
that: 

li)  The  cooperative  or  federation  no 
longer  complies  with  the  requirements 
of  this  section:  Provided,  That  in  the 
case  of  the  federation  if  one  of  its  fed¬ 
erated  cooperatives  has  failed  to  comply 
with  the  requirements  of  this  section  ap¬ 
plicable  to  it  or  has  failed,  promptly 
after  demand  by  the  market  adminis¬ 
trator,  to  arrange  for  the  utilization  of 
milk  under  its  control  so  as  to  yield  the 
highest  available  net  return  to  all  pro¬ 
ducers  without  displacing  an  equivalent 
quantity  of  other  producer  milk  in  the 
preferred  classification;  the  federation 
shall  be  disqualified  only  to  the  extent 
that  its  qualification  for  payments  or 
the  amount  of  its  payments  are  based 
upon  the  membership,  milk,  or  opera¬ 
tions  of  such  non-complying  federated 
cooperatives: 

(ii)  The  cooperative  or  federation  has 
failed  to  make  reports  or  furnish  records 
pursuant  to  this  section  or  pursuant  to 
rules  and  regulations  issued  by  the  mar¬ 
ket  administrator;  or 

(iii)  In  the  case  of  the  cooperative,  it 
has  failed,  promptly  after  demand  by  the 
market  administrator,  to  arrange  for  the 
utilization  of  milk  under  its  control  so  as 
to  yield  the  highest  available  net  return 
to  all  producers  without  displacing  an 
equivalent  quantity  of  other  producer 
milk  in  the  preferred  classification. 

(2)  An  order  of  the  market  adminis¬ 
trator  wholly  or  partly  disqualifying  a 
cooperative  or  federation  shall  not  be 
issued  until  after  the  cooperative  or  fed¬ 
eration  has  had  opportunity  for  hearing 
thereon  following  not  less  than  15  days’ 
notice  to  it  specifying  the  reasons  for  the 
proposed  disqualifications.  If  the  co¬ 
operative  or  federation  fails  to  file  a 
written  request  for  hearing  with  the 
market  administrator  within  such  period 
of  15  days  the  market  administrator  may 
issue  an  order  of  disqualification  without 


further  notice;  but  if  within  such  period 
a  request  for  hearing  is  filed,  the  market 
administrator  shall  promptly  proceed  to 
hold  such  hearing  pursuant  to  rules  and 
regulations  issued  by  him  under  para¬ 
graph  (i)  of  this  section. 

(3)  A  disqualification  order  issued  by 
the  market  administrator  shall  set  forth 
the  findings  and  conclusions  on  the  basis 
of  which  it  is  issued. 

(h)  Appeals — (1)  From  denials  of  ap¬ 
plication.  Any  cooperative  or  federation 
whose  application  for  qualification  has 
been  denied  by  the  market  administrator 
may,  within  30  days  after  notice  of  such 
denial,  file  with  the  Secretary  a  written 
petition  for  review.  But  the  failure  to 
file  such  petition  shall  not  bar  the  co¬ 
operative  or  federation  from  again  ap¬ 
plying  to  the  market  administrator  for 
qualification. 

(2)  From  disqualification  orders.  A 
disqualification  order  by  the  market  ad¬ 
ministrator  shall  become  final  30  days 
after  its  service  on  the  cooperative  or 
federation  unless  within  such  30 -day  pe¬ 
riod  the  cooperative  or  federation  files  a 
written  petition  with  the  Secretary  for 
review  thereof.  If  such  petition  for  re¬ 
view  is  filed,  payments  for  which  the 
cooperative  or  federation  has  been  dis¬ 
qualified  by  the  order  shall  be  held  in 
reserve  by  the  market  administrator 
pending  ruling  of  the  Secretary,  after 
which  the  sums  so  held  in  reserve  shall 
either  be  returned  to  the  producer  set¬ 
tlement  fund  or  paid  over  to  the  coop¬ 
erative  or  federation  depending  on  the 
Secretary’s  ruling  on  the  petition.  If 
such  petition  for  review  is  not  filed,  any 
payments  which  otherwise  would  be 
made  within  the  30-day  period  following 
issuance  of  the  disqualification  order 
shall  be  held  in  reserve  until  such  order 
becomes  final  and  shall  then  be  returned 
to  the  producer  settlement  fund. 

(3)  Record  on  appeal.  If  an  appeal 
is  taken  luider  subparagraph  (1)  or  (2) 
of  this  paragraph,  the  market  adminis¬ 
trator  shall  promptly  certify  to  the  Sec¬ 
retary  the  ruling  or  order  appealed  from 
and  the  evidence  upon  which  it  was  is¬ 
sued:  Provided,  'That  if  a  hearing  was 
held  the  complete  record  thereof,  includ¬ 
ing  the  applications,  petitions,  and  all 
exhibits  or  other  documentary  material 
submitted  in  evidence  shall  be  the  record 
so  certified.  Such  certified  material  shall 
constitute  the  sole  record  upon  which  the 
appeal  shall  be  decided  by  the  Secretary. 

(i)  Regulations.  The  market  admin¬ 
istrator  is  authorized  to  issue  regulations 
and  amendments  thereto  to  effectuate 
the  provisions  of  this  section  and  to  fa¬ 
cilitate  and  implement  the  administra¬ 
tion  of  its  provisions.  Such  regulations 
shall  be  issued  in  accordance  with  the 
following  procedure: 

(1)  All  proposed  rules  and  regulations 
and  amendments  thereto  shall  be  the 
subject  of  a  meeting  called  by  the  market 
administrator,  at  which  all  interested 
persons  shall  have  opportunity  to  be 
heard.  Not  less  than  five  days  prior  to 
the  meeting,  notice  thereof  and  of  the 
proposed  regulations  or  amendments 
shall  be  published  in  the  P’ederal  Regis¬ 
ter  and  mailed  to  qualified  cooperatives 
and  federations.  A  stenographic  record 
shall  be  made  at  such  meetings  which 
shall  be  public  information  and  be  avail- 
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able  for  inspection  at  the  oflBce  of  the 
market  administrator. 

(2)  A  period  of  at  least  five  days  after 
the  meeting  shall  be  allowed  for  the  filing 
of  briefs. 

(3)  All  regulations  and  amendments 
thereto  issued  by  the  market  adminis¬ 
trator  pursuant  to  this  section  must  be 
submitted  in  tentative  form  to  the  Secre¬ 
tary  for  approval,  shall  not  be  effective 
without  such  approval,  and  shall  be  pub¬ 
lished  in  the  Federal  Register  following 
such  approval.  The  regulations  or 
amendments  in  tentative  form  shall  be 
forw  arded  also  to  cooperatives  and  feder¬ 
ations  qualified  under  this  section  and  to 
other  persons  upon  request  in  writing. 
The  Secretary  shall  either  approve  the 
regulations  or  amendments  thereto  sub¬ 
mitted  by  the  market  administrator  or 
direct  the  market  administrator  to  recon¬ 
sider  the  tentative  rules  or  amendments. 
In  the  event  the  market  administrator 
is  directed  to  give  reconsideration  to  the 
matter,  the  market  administrator  shall 
either  issue  revised  tentative  regulations 
or  amendments  or  call  another  meeting 
pursuant  to  this  section  for  additional 
consideration  of  the  rules  or  amend¬ 
ments. 

(j)  Reports  and  records:  A  qualified 
cooperative  or  federation  and  any  feder¬ 
ated  cooperative  in  a  qualified  federation 
shall  make  such  reports  to  the  market 
administrator  as  may  be  requested  by 
him  for  the  administration  of  the  provi¬ 
sions  of  this  section,  and  shall  maintain 
and  make  available  to  the  market  admin¬ 
istrator  or  his  representative  such  rec¬ 
ords  as  will  enable  the  market  adminis¬ 
trator  to  verify  such  reports. 

(k)  Notices,  demands,  orders,  etc. 
All  notices,  demands,  orders,  or  other 
papers  required  by  this  section  to  be  given 
to  or  served  upon  a  cooperative  or  feder¬ 
ation  shall  be  deemed  to  have  been  given 
or  served  as  of  the  time  when  mailed  to 
the  last  known  secretary  of  the  coopera¬ 
tive  or  federation  at  his  last  known 
address. 

Sec.  77.  Cream  payments,  (a)  For 
milk  received  from  producers  which  is 
classified  as  Class  in  pursuant  to  section 
37  (e)  (2)  the  butterfat  from  which  is 
subsequently  assigned  in  accordance  with 
the  provisions  of  the  rules  and  regula¬ 
tions  issued  by  the  market  administrator 
pursuant  to  section  36  to  sour  cream,  half 
and  half,  or  reconstituted  cream  shipped 
to,  received  in,  or  distributed  in  the  mar¬ 
keting  area,  or  is  not  established  to  have 
been  otherwise  utihzed,  or  to  be  still  in 
storage,  the  handler  required  to  file  re¬ 
ports  pursuant  to  section  52  shall  pay  to 
the  producer  settlement  fund  or  be  issued 
debits  against  balances  due  to  such  han¬ 
dler  from  the  producer  settlement  fund 
an  amount  equal  to  9  cents  per  pound  of 
butterfat  if  the  milk  was  separated  in  the 
months  of  March  through  July,  and  10 
cents  per  pound  of  butterfat  if  the  milk 
was  separated  in  the  months  of  August 
through  February. 

<b)  On  the  basis  of  reports  pursuant 
to  section  52  of  the  utilization  of  frozen 
cream  and  the  market  administrator’s 
investigation  and  audit  of  such  reports, 
the  market  administrator  shall  make 
payment  out  of  the  producer  settlement 
fund  to  the  handler  filing  such  reports. 
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or  issue  credit  against  balances  due  from 
such  handler  to  the  producer  settlement 
fund,  an  amount  equal  to  the  butter- 
cheese  adjustment  on  each  pound  of  but¬ 
terfat  in  such  cream  which  was  separated 
in  the  months  of  April  through  Septem¬ 
ber  from  milk  received  from  producers 
and  was  assigned,  in  accordance  with 
the  provisions  of  the  rules  and  regula¬ 
tions  issued  by  the  market  administrator 
pursuant  to  section  36,  to  butter  in  the 
months  of  January  through  March. 

(c)  With  respect  to  Class  n  milk  the 
butterfat  from  which  is  on  hand  at  the 
plant  in  the  form  of  cream,  or  having 
left  the  plant  in  the  fonn  of  cream  had 
not  been  delivered  to  a  plant  or  pur¬ 
chaser  by  the  end  of  the  period  for  es¬ 
tablishing  classification,  but  subsequent 
to  the  end  of  the  period  for  establishing 
classification  such  cream  is  so  handled 
that  it  would  have  been  classified  at  a 
plant  outside  the  marketing  area  in 
Class  III  pursuant  to  section  37  (e)  (1), 
(3),  (5),  or  (6)  had  such  handling  oc¬ 
curred  during  the  period  for  establishing 
classification,  the  handler  who  received 
the  milk  from  jiroducers  may  claim  a 
refund  by  filing  a  report  giving  the  facts 
with  respect  to  such  handling.  On  the 
basis  of  verification  of  suoh  report,  the 
market  administrator  shall  make  pay¬ 
ment  out  of  the  producer  settlement 
fund  to  such  handler  or  issue  credit 
against  any  balance  due  from  such  han¬ 
dler  to  the  producer  settlement  fund  in 
an  amount  equal  to  the  difference  be¬ 
tween  the  Class  II  and  Class  III  prices 
applicable  for  the  month  when  the  milk 
was  received  from  producers. 

Sec.  78.  Payments  on  milk  received 
Irom  dairy  farmers  at  non-pool  plants. 
Payments  shall  be  made  by  handlers  to 
producers,  through  the  producer  settle¬ 
ment  fund,  for  milk  and  milk  products 
under  conditions,  in  amounts,  and  by 
the  handler  pursuant  to  paragraphs  (a) 
through  (d)  of  this  section:  Provided, 
That  for  any  month  in  which  the  volume 
of  Class  III  milk  used  in  the  computa¬ 
tion  of  the  uniform  price  is  less  than  15 
percent  of  the  combined  volume  of  the 
Class  I-A  and  Class  II  milk  used  in  such 
computation,  the  payments  set  forth  in 
this  section  shall  not  be  required:  And 
provided  further,  'That  in  the  case  of 
milk  received  by  a  handler  under  this 
subpart  from  a  plant  which  is  a  pool 
plant  imder  the  New  York  order,  the 
payments  set  forth  in  this  section  shall 
not  be  required. 

(a)  Payments  shall  be  made  for  milk, 
concentrated  fiuid  milk,  fiuid  milk  prod¬ 
ucts,  cultured  or  flavored  milk  diinks, 
cream,  half  and  half,  fiuid  cream  prod¬ 
ucts,  and  skim  milk,  w^hich  milk  or  milk 
products  meets  each  of  the  following 
conditions: 

(1)  It  was  derived  from  milk  received 
at  a  non-pool  plant  from  dairy  farmei'S 
other  than  the  plant  operator. 

(2)  It  was  shipped  to,  received  in,  or 
distributed  in  the  marketing  area,  or  was 
received  at  a  pool  plant  outside  the  mar¬ 
keting  area. 

(3)  The  milk  or  milk  equivalent  of 
the  butterfat  is  classified  as  Class  I-A 
or  Class  II,  or  the  skim  milk  would  be 
subject  to  the  fluid  skim  differential  if  it 
were  derived  from  pool  milk. 


(b)  The  amounts  of  payment  for  the 
products  set  forth  in  paragraph  (a)  of 
this  section  shall  be  as  follows: 

(1)  If  the  milk  or  the  milk  equivalent 
of  the  butterfat,  or  the  skim  milk  is 
classified  and  paid  for  under  another 
order  issued  pursuant  to  the  act,  the 
amount  of  payment  on  such  products, 
except  skim  milk,  shall  be  any  plus 
amount  obtained  by  subtracting  the 
value  of  the  milk  or  the  milk  equivalent 
of  the  butterfat  at  the  class  price  or 
prices  under  such  order  from  the  value 
computed  in  accordance  with  the  classi¬ 
fication  and  pricing  set  forth  in^this 
subpart:  Provided,  That  the  payment 
shall  be  at  the  rates  set  forth  in  sub- 
paragraph  (2)  of  this  paragraph  if  the 
other  order  permits  the  deduction  of 
such  payment  from  the  amount  other¬ 
wise  due  for  such  milk  pursuant  to  such 
other  order.  The  amount  of  payments 
on  skim  milk  shall  be  an  amount  com¬ 
puted  pursuant  to  section  44  adjusted 
for  the  location  of  the  plant. 

(2)  If  the  milk  or  milk  product  is  de¬ 
rived  from  milk  received  from  dairy 
farmers  at  a  non-pool  plant  in  the  421- 
425  mile  zone,  or  in  some  other  zone 
nearer  the  marketing  area,  the  han¬ 
dling  of  which  is  not  regulated  by  an 
order  issued  pursuant  to  the  act  or  is 
regulated  by  another  order  as  specified 
in  the  proviso  of  subparagraph  (l)of  this 
paragraph,  the  amount  of  payment,  ex¬ 
cept  as  otherwise  specified  in  subpara¬ 
graph  (4)  of  this  paragraph,  shall  be  the 
differences  between  its  classified  value 
at  the  Class  I-A  or  the  Class  II  price, 
depending  upon  its  classification,  and  its 
value  at  the  Class  III  price,  such  class 
prices  to  be  adjusted  for  butterfat  test 
and  the  location  of  the  plant  at  which 
the  non-pool  milk  was  originally  received 
from  farmers:  Provided,  That  for  con¬ 
centrated  fluid  milk,  cream,  half  and 
half,  fluid  cream  products,  and  cultured 
or  flavored  milk  drinks  containing  less 
than  3.0  percent  or  more  than  5.0  percent 
butterfat,  the  payment  shall  be  computed 
on  the  milk  equivalent  thereof  as  so 
classified.  The  amount  of  the  payment 
OIK  skim  milk  (either  as  skim  milk,  half 
and  half,  or  in  cultured  milk  drinks) 
shall  be  the  amount  computed  pursuant 
to  section  44  as  similarly  adjusted  for 
location. 

(3)  If  the  milk  or  milk  product  is  de¬ 
rived  from  milk  received  from  dairy 
farmers  at  a  non-pool  plant  farther  from 
the  marketing  area  than  the  421-425 
mile  zone,  the  handling  of  which  is  not 
regulated  by  another  order  issued  pur¬ 
suant  to  the  act,  or  is  regulated  by  an¬ 
other  order  as  specified  in  the  proviso 
of  subparagraph  (1)  of  this  paragraph, 
the  amount  of  payments  shall  be  the 
difference  between  the  value  of  .  its 
milk  equivalent  at  the  Class  I-A  or 
Class  II  price,  depending  upon  its  clas¬ 
sification,  and  the  value*  of  such  milk 
at  the  midwestem  condensery  price  an¬ 
nounced  pursuant  to  section  46  (b)  (9), 
such  class  prices  to  be  adjusted  for  the 
location  of  the  plant  at  which  the  non¬ 
pool  milk  was  originally  received  from 
dairy  farmers:  Provided,  That  for  milk, 
fluid  milk  products,  and  cultured  or  fla¬ 
vored  milk  drinks  containing  3.0  percent 
or  more  but  not  more  than  5.0  percent 
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of  butterfat,  the  payment  shall  be  the 
difference  between  the  value  of  such  milk 
or  milk  product  at  the  Class  I-A  price 
for  milk  containing  3.5  percent  butterfat, 
adjusted  for  location  of  the  plant,  and 
the  condensery  price.  The  amount  of  the 
payment  on  skim  milk  (either  as  skim 
milk,  half  and  half,  or  in  cultured  milk 
drinks)  shall  be  the  amount  computed 
pursuant  to  section  44  similarly  adjusted 
for  location. 

(4)  For  any  month  in  which  the  vol¬ 
ume  of  milk  subject  to  the  butter-cheese 
adjustment  used  in  the  computation  of 
the  uniform  price  is  more  than  15  percent 
of  the  combined  volume  of  the  Class  I-A 
and  Class  II  milk  used  in  such  computa¬ 
tion,  the  pasunent  required  by  subpara¬ 
graph  (2)  of  this  paragraph  shall  be  in¬ 
creased  by  the  value  of  the  milk  or  milk 
equivalent  at  the  rate  of  the  butter- 
cheese  adjustment  at  the  plant  where 
the  milk  was  received  from  dairy 
farmers. 

(5)  In  computing  the  milk  equivalent 
value  of  milk  or  milk  products  as  speci¬ 
fied  in  this  paragraph,  such  value  shall 
be  computed  on  the  basis  of  milk  con¬ 
taining  3.5  percent  of  butterfat. 

(c)  Payment  for  any  milk  or  milk 
product  pursuant  to  this  section  shall 
be  made,  on  behalf  of  the  handler  re¬ 
ceiving  the  milk  from  dairy  farmers,  by 
the  appropriate  handler  as  set  forth  in 
subparagraphs  (1)  through  (3)  of  this 
paragraph:  Provided.  That  if  the  milk  is 
received  from  a  handler  under  another 
order  issued  pursuant  to  the  act,  which 
order  provides  that  the  payment  to  the 
producer  settlement  fund  may  be  de¬ 
ducted  from  the  handler’s  obligation 
under  the  other  order,  the  payment  shall 
be  made  by  the  handler  subject  to  the 
other  order  regardless  of  the  provisions 
of  subparagraphs  (1)  through  (3)  of  this 
paragraph:  • 

(1)  By  the  handler  first  receiving  the 
milk  or  milk  product  at  a  pool  plant  out¬ 
side  the  marketing  area. 

(2)  By  the  handler  operating  the  plant 
where  the  milk  or  milk  product  is  first 
received  in  the  marketing  area  if  the 
milk  or  milk  product  is  not  received  at  a 
pool  plant  outside  the  marketing  area. 

(3)  By  the  handler  operating  the  plant 
from  which  the  milk  or  milk  product  was 

"•moved  into  the  marketing  area  if  such 
milk  or  milk  product  is  neither  received 
at  a  pool  plant  outside  the  marketing 
area  nor  at  a  plant  in  the  marketing 
area. 

(d)  The  amount  due  pursuant  to  this 
section  shall  be  entered  on  the  handler’s 
account  as  a  debit  immediately  after  the 
filing  of  the  report  pursuant  to  section 
50,  or  if  the  handler  fails  to  file  such  re¬ 
port,  such  amount  shall  be  entered  on  the 
handler’s  account  in  accordance  with 
section  75. 

Sec.  79.  Payments  on  rriilk  or  milk 
products  the  source  of  which  is  not  estab¬ 
lished.  Payments  shall  be  made  by  han¬ 
dlers  to  producers  through  the  producer 
settlement  fund,  for  milk  and  milk  prod¬ 
ucts  under  conditions,  in  amounts,  and  by 
the  handler  pursuant  to  paragraphs  (a) 
through  (d)  of  this  section. 

(a)  Pasunents  shall  be  made  for  milk, 
concentrated  fluid  milk,  fluid  milk  prod¬ 
ucts,  cultured  or  flavored  milk  drinks. 


cream,  half  and  half,  fluid  cream  prod¬ 
ucts,  and  skim  milk  which  milk  or  milk 
product  meets  each  of  the  following 
conditions: 

( 1 )  It  was  derived  from  milk  for  which 
the  farm  source  is  not  established. 

(2)  It  was  shipped  to,  received  in,  or 
distributed  in  the  marketing  area,  or  was 
received  at  a  pool  plant. 

(3)  If  first  found  at  a  non-pool  plant, 
the  milk  or  milk  equivalent  of  the  butter¬ 
fat  is  classified  as  Class  I-A  or  Class  II, 
or  the  skim  milk  is  subject  to  the  fluid 
differential. 

(b)  'The  amounts  of  payment  for  the 
product  set  forth  in  paragraph  (a)  of 
this  section  shall  be  as  follows: 

(1)  For  milk,  concentrated  fluid  milk, 
fluid  milk  products,  or  cultured  or  fla¬ 
vored  milk  drinks  containing  3.0  percent 
or  more  but  not  more  than  5.0  percent 
of  butterfat,  the  value  of  such  milk,  fluid 
milk  products,  cultured  or  flavored  milk 
drinks,  or  the  milk  equivalent  of  such 
concentrated  fluid  milk  at  the  class  price 
at  the  plant  where  first  found. 

(2)  For  cream,  half  and  half,  fluid 
cream  products,  or  cultured  or  flavored 
milk  drinks  containing  less  than  3.0  per¬ 
cent  or  more  than  5.0  percent  of  butter¬ 
fat,  the  value  of  the  milk  equivalent  of 
such  product  at  a  rate  per  hundredweight 
computed  pursuant  to  section  40  (e)  (1) 
adjusted  by  the  differential  set  forth  in 
column  C  in  the  table  in  section  42  for  the 
zone  of  the  plant  at  which  first  found. 

(3)  For  skim  milk  in  a  form  subject 
to  the  fluid  skim  milk  differential,  the 
value  at  a  rate  per  hundredweight  com¬ 
puted  as  follows :  divide  the  amount  com¬ 
puted  pursuant  to  section  40  (e)  (2)  by 
0.9125,  add  an  amount  computed  pursu¬ 
ant  to  section  44,  and  adjust  the  result 
by  the  differential  set  forth  in  column  B 
in  the  table  in  section  42  for  the  zone  of 
the  plant  where  first  found. 

(4)  For  skim  milk  in  a  form  not  sub¬ 
ject  to  the  fluid  skim  milk  differential, 

•the  value  at  a  rate  per  hundredweight 
computed  as  follows:  divide  the  amount 
computed  pursuant  to  section  40  (e)  (2) 
by  0.9125. 

(5)  In  computing  the  milk  equivalent 
value  of  products  as  specified  in  this 
paragraph,  such  value  shall  be  computed 
on  the  basis  of  milk  containing  3.5  per¬ 
cent  of  butterfat. 

(c)  Payment  for  any  milk  or  milk 
product  pursuant  to  this  section  shall  be 
made,  on  behalf  of  the  handler  receiving 
the  milk  from  dairy  farmers,  by  the  ap¬ 
propriate  handler  as  set  forth  in  the  sub- 
paragraphs  (1)  through  (3)  of  this 
paragraph : 

(1)  By  the  handler  first  receiving  the 
milk  or  milk  product  at  a  pool  plant  out¬ 
side  the  marketing  area. 

(2 )  By  the  handler  operating  the  plant 
where  the  milk  or  milk  product  is  first 
received  in  the  marketing  area  if  the 
milk  or  milk  product  is  not  received  at  a 
pool  plant  outside  the  marketing  area. 

(3 )  By  the  handler  operating  the  plant 
from  which  the  milk  or  milk  product  was 
moved  into  the  marketing  area  if  such 
milk  or  milk  product  is  neither  received 
at  a  pool  plant  outside  the  marketing 
area  nor  at  a  plant  in  the  marketing  area. 

(d)  The  amount  due  pursuant  to  this 
section  shall  be  entered  on  the  handler’s 
account  as  a  debit  immediately  after  the 


filing  of  the  report  pursuant  to  section 
50,  or  if  the  handler  fails  to  file  such  re¬ 
port,  such  amount  shall  be  entered  on  the 
handler’s  account  in  accordance  with 
section  75. 

EXPENSE  OF  ADMINISTRATION 

Sec.  80.  Payment  by  handlers.  As  his 
pro  rata  share  of  the  expense  of  admin¬ 
istration  of  this  subpart,  each  handler 
shall,  on  or  before  the  18th  day  of  each 
month,  pay  to  the  market  administrator 
a  sum  not  exceeding  4  cents  per  hundred¬ 
weight  on  the  total  quantity  of  milk 
which  was  received  from  producers  at 
plants  operated  by  such  handler,  directly 
or  at  the  instance  of  a  cooperative  asso¬ 
ciation  of  producers,  the  exact  amount  to 
be  determined  by  the  market  adminis¬ 
trator  subject  to  review  by  the  Secretary. 
This  section  shall  not  be  deemed  to  du¬ 
plicate  any  similar  payment  by  any  han¬ 
dler  under  an  order  issued  by  (appro¬ 
priate  authorities  of  the  State  of  New 
Jersey),  with  respect  to  the  marketing 
area.  Whenever  verification  by  the 
market  administrator  discloses  an  error 
in  the  payment  made  by  any  handler, 
such  error  shall  be  adjusted  not  later 
than  the  date  next  following  such  dis¬ 
closure  on  which  payments  are  due  pur¬ 
suant  to  this  section. 

MISCELLANEOUS 

Sec.  85.  Termination  of  obligations. 
The  provisions  of  this  section  shall  apply 
to  any  obligation  under  this  subpart  for 
the  payment  of  money  irrespective  of 
when  such  obligation  arose,  except  an 
obligation  involved  in  an  action  before  a 
court. 

(a)  The  obligation  of  any  handler  to 
pay  money  required  to  be  paid  under  the 
terms  of  this  subpart  shall,  except  as 
provided  in  paragraphs  (b)  and  (c)  of 
this  section,  terminate  two  years  after 
the  last  day  of  the  calendar  month  dur¬ 
ing  which  the  market  administrator  re¬ 
ceives  the  handler’s  utilization  report 
on  the  milk  involved  in  such  obligation, 
unless  within  such  period  the  market 
administrator  notifies  the  handler  in 
writing  that  such  money  is  due  and  pay¬ 
able.  Service  of  such  notice  shall  be 
complete  upon  mailing  to  the  handler’s 
last  known  address,  and  it  shall  contain, 
but  need  not  be  limited  to,  the  following 
information: 

(1)  The  amount  of  the  obligation; 

(2)  The  month(s)  during  which  the 
milk,  with  respect  to  which  the  obligation 
exists,  was  received  or  handled;  and  ^ 

(3)  If  the  obligation  is  payable  to  one 
or  more  producers  or  to  an  association  of 
producers,  the  name  of  such  producer  (s) 
or  association  of  producers,  or  if  the  ob¬ 
ligation  is  payable  to  the  market  ad¬ 
ministrator,  the  account  for  which  it  is 
to  be  paid. 

(b)  If  a  handler  fails  or  refuses,  with 
respect  to  any  obligation  under  this 
subpart,  to  make  available  to  the  market 
administrator  or  his  representatives  all 
books  and  records  required  by  this  sub¬ 
part  to  be  made  available,  the  market 
administrator  may,  within  the  two-year 
period  provided  for  in  paragraph  (a)  of 
this  section,  notify  the  handler  in  writing 
of  such  failure  or  refusal.  If  the  market 
administrator  so  notifies  a  handler,  the 
said  two-year  period  with  respect  to  such 
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obligation  shall  not  begin  to  run  until 
the  first  day  of  the  calendar  month  fol¬ 
lowing  the  month  during  which  all  such 
books  and  records  pertaining  to  such 
obligation  are  made  available  to  the 
market  administrator  or  his  representa¬ 
tives. 

(c)  Notwithstanding  the  provisions  of 
paragraphs  (a)  and  (b)  of  this  section, 
a  handler’s  obligation  under  this  subpart 
to  pay  money  shall  not  be  terminated 
with  respect  to  any  transaction  involving 
fraud  or  willful  concealment  of  a  fact, 
material  to  the  obligation,  on  the  part 
of  the  handler  against  whom  the  obliga¬ 
tion  is  sought  to  be  imposed. 

(d)  Any  obligation  on  the  part  of  the 
market  administrator  to  pay  a  handler 
any  money  which  such  handler  claims 
to  be  due  him  under  the  tarms  of  this 
subpart  shall  terminate  two  years  after 
the  end  of  the  calendar  month  during 
which  the  milk  involved  in  the  claim  was 
received  (or  with  respect  to  storage  cream 
payments  pursuant  to  section  77  (b) ,  two 
years  after  the  end  of  Jihe  calendar 
month  during  which  such  cream  is 
utilized)  if  an  imderpayment  is  claimed, 
or  two  years  after  the  end  of  the  calendar 
month  during  which  the  payment  (in¬ 
cluding  deduction  or  set-off  by  the  mar¬ 
ket  administrator)  was  made  by  the  han¬ 
dler  if  a  refund  on  such  payment  is 
claimed,  unless  such  handler,  within  the 
applicable  periods  of  time,  files  pursuant 
to  section  8c  (15)  (A)  of  the  act,  a  peti¬ 
tion  claiming  such  money. 

Sec.  86.  Continuing  obligation  of  han¬ 
dlers.  Unless  otherwise  provided  by  the 
Secretary  in  any  notice  of  amendment, 
termination,  or  suspension  of  any  or  all 
of  the  provisions  of  this  subpart,  such/ 
amendment,  termination,  or  suspension 
shall  not  affect,  waive,  or  terminate  any 
right,  duty,  obligation,  or  liability  which 
shall  have  risen  or  may  thereafter  arise 
in  connection  with  any  provision  of  this 
subpart;  release  or  waive  any  violation 
of  this  subpart  occurring  prior  to  the 
effective  date  of  such  amendment,  ter¬ 
mination,  or  suspension;  or  affect  or 
impair  any  rights  or  remedies  of  the  Sec¬ 
retary  or  of  any  other  person  with  re¬ 
spect  to  any  such  violations. 

Sec.  87.  Continuing  power  and  duty  of 
market  administrator.  The  market  ad¬ 
ministrator  shall  (a)  continue  in  such 
capacity  until  discharged  by  the  Secre¬ 
tary;  (b)  from  time  to  time  account  for 
all  receipts  and  disbursements  and  de¬ 
liver  all  funds  or  property  on  hand,  to¬ 
gether  with  the  books  and  records  of 
the  market  administrator,  to  such  per¬ 
son  as  the  Secretary  shall  direct;  and 
(c)  if  so  directed  by  the  Secretary  exe¬ 
cute  such  assignments  or  other  instru¬ 
ments  necessary  or  appropriate  to  vest  in 
such  person  full  title  to  all  funds,  prop¬ 
erty,  and  claims  vested  in  the  market 
administrator  pursuant  to  this  subpart. 

Sec.  88.  Liquidation.  Upon  the  ter¬ 
mination  or  suspension  of  this  sulmart, 
the  market  administrator  shall,  if  so  di¬ 
rected  by  the  Secretary,  liquidate  the 
business  of  the  market  administrator’s 
office  and  dispose  of  all  funds  and  prop¬ 
erty  then  in  his  possession  or  under  his 
control,  together  with  claims  for  any 
funds  which  are  unpaid  and  owing  at 


the  time  of  such  termination  or  sus¬ 
pension.  Any  fimds  collected  for  ex¬ 
penses  pursuant  to  the  provisions  of  this 
subpart  over  and  above  the  amounts 
necessary  to  meet  outstanding  obliga¬ 
tions  and  the  expenses  necessarily  in¬ 
curred  by  the  market  administrator  in 
liquidating  the  business  of  the  market 
administrator’s  office  shall  be  distributed 
by  the  market  administrator  to  handlers 
in  an  equitable  manner. 

Sec.  89.  Agents.  The  Secretary  may, 
by  designation  in  writing,  name  any  of¬ 
ficer  or  employee  of  the  United  States  to 
act  as  his  agent  or  representative  in 
connection  with  any  of  the  provisions 
of  this  subp£u:t. 

Sec.  90.  Whenever  the  Secretary  calls 
a  public  hearing  to  consider  amend¬ 
ments  to  this  subpart  he  shall  also 
simultaneously  call  a  public  hearing  to 
consider  the  same  amendments  to  the 
New  York  order  or  promptly  announce 
his  determination  that  such  a  hearing 
with  respect  to  the  New  York  order 
should  not  be  held,  together  with  reasons 
for  such  determination. 

Terms  and  provisions  of  New  York 
Order  No.  27,  as  amended,  including 
proposed  amendments  to  coordinate  with 
proposed  Northern  New  Jersey  order. 

DEFINITIONS 

§  927.1  Act.  “Act”  means  Public  Act 
No.  10,  73d  Congress,  as  amended  and  as 
reenacted  and  amended  by  the  Agricul¬ 
tural  Marketing  Agreement  Act  of  1937, 
as  amended. 

§  927.2  Secretary.  “Secretary”  means 
the  Secretary  of  Agriculture  or  any  of¬ 
ficer  or  employee  of  the  United  States 
who  is,  or  who  may  hereafter  be,  author¬ 
ized  to  exercise  the  powers  and  to  per¬ 
form  the  duties  of  the  Secretary  of 
Agriculture. 

§  927.3  Marketing  area.  “New  York 
metropolitan  milk  marketing  area” 
(hereinafter  c&lled  the  “marketing 
area”)  means  all  territory  within  the 
boundaries  of  the  city  of  New  York,  the 
counties  of  Nassau,  Rockland,  Orange, 
Sullivan,  Ulster,  Dutchess,  Putnam,  Suf¬ 
folk  (except  Fisher’s  Island) ,  and  West¬ 
chester,  all  in  the  state  of  New  York  to¬ 
gether  with  all  piers,  docks,  and  wharves 
connected  therewith  and  all  craft  moored 
thereat,  and  including  territory  within 
such  boundaries  which  is  occupied  by 
government  (Municipal,  State,  Federal, 
or  International)  reservations,  installa¬ 
tions,  institutions,  or  other  establish¬ 
ments. 

§  927.4  Person.  “Person”  means  any 
individual,  partnership,  corporation,  as¬ 
sociation,  or  any  other  business  unit. 

§  927.5  Dairy  farmer.  “Dairy  farmer” 
means  any  person  who  produces  milk. 

§  927.6  Producer.  "Producer”  means 
any  dairy  farmer  whose  milk  is  delivered 
direct  from  farm  to  a  pool  plant. 

§  927.7  Handler.  “Handler”  means 
(a)  any  i>erson  who  engages  in  the  han¬ 
dling  of  milk  or  products  therefrom, 
which  milk  was  received  at  a  pool  plant, 
or  at  a  plant  approved  by  any  health  au¬ 
thority  as  a  source  of  milk  for  the  mar¬ 
keting  area,  (b)  any  person  who  engages 


in  the  handling  of  milk,  concentrated 
fluid  milk,  cultured  or  flavored  milk 
drinks,  cream,  half  and  half,  or  skim 
milk,  all  or  a  portion  of  which  is  shipped 
to,  or  received  in,  the  marketing  area, 
or  (c)  any  cooperative  association  of 
dairy  farmers  with  respect  to  any  milk 
which  it  causes  to  be  delivered  from  dairy 
farmers  to  a  pool  plant  of  any  other 
handler  for  the  account  of  such  associa¬ 
tion  and  for  which  such  association  re¬ 
ceives  payment. 

§  927.8  Plant.  “Plant”  means  the 
land,  building,  surroundings,  facilities, 
and  equipment,  or  vehicle  whether 
owned  or  operated  by  one  or  more  per¬ 
sons,  constituting  a  single  operating  unit 
or  establishment  for  the  receiving,  and 
sampling  and  handling,  or  processing  of 
milk  or  milk  products  as  determined  by 
the  market  administrator. 

§  927.9  Pool  plant.  “Pool  plant” 
means  any  plant  which  is  designated  as 
a  pool  plant  pursuant  to  sections  20,  22, 
25  or  27  provided  a  vehicle  shall  not  be 
designated  as  a  “pool  plant”  unless 
operated  by  a  person  who  is  defined  as  a 
“handler”  because  of  other  operations. 

§  927.10  Market  administrator, 
“Market  administrator”  means  the 
agency,  which  is  described  in  §§  927.15 
through  927.18,  for  the  administration  of 
this  subpart. 

§  927.11  Northern  New  Jersey. 
“Northern  New  Jersey”  means  the  fol¬ 
lowing  counties  in  the  State  of  New 
Jersey: 

Hunterdon.  Passaic. 

Middlesex.  Somerset. 

Monmouth.  Sussex. 

Morris.  Warren. 

or  such  parts  thereof  as  are  not  in  the 
North  Jersey  marketing  area,  defined 
under  the  federal  order  regulating  the 
handling  of  milk  in  the  Northern  New 
Jersey  Marketing  Area. 

§  927.11  North  Jersey  order.  “North 
Jersey  order”  means  any  order  issued  by 
the  Secretary  regulating  the  handling 
of  milk  in  the  Northern  New  Jei’sey  mar¬ 
keting  area. 

MARKET  ADMINISTRATOR 

§  927.15  Selection,  removal,  and  bond. 
The  agency  for  the  administration  of  this 
subpart  shall  be  a  market  administrator 
who  shall  be  a  person  selected  and  sub¬ 
ject  to  removal  by  the  Secretary.  The 
market  administrator  shall,  within  45 
days  following  the  date  upon  which  he 
enters  upon  his  duties,  execute  and  de¬ 
liver  to  the  Secretary  a  bond,  condi¬ 
tioned  upon  the  faithful  performance  of 
his  duties,  in  an  amount  and  with  surety 
thereon  satisfactory  to  the  Secretary. 

§  927.16  Compensation.  The  market 
administrator  shall  be  entitled  to  such 
reasonable  compensation  as  shall  be  de¬ 
termined  by  the  Secretary. 

§  927.17  Powers.  The  market  admin¬ 
istrator  shall  have  the  following  powers: 

(a)  To  administer  the  terms  and  pro¬ 
visions  of  this  subpart:  including  Joint 
administration  with  the  market  admin¬ 
istrator  of  the  North  Jersey  order  of 
§§  927.35,  927.36,  927.47,  927.54,  927,61, 
927.70  and  927.73  and  sections  35,  36,  47, 
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54.  €1,  70  and  73  of  the  North  Jersey 
order; 

(b)  To  make  rules  and  regulations  to 
effectuate  the  terms  and  provisions  of 
this  subpart; 

(c)  To  receive,  investigate,  and  report 
to  the  Secretary  complaints  of  violations 
of  this  subpart;  and 

(d)  To  recommend  to  the  Secretary 
amendments  to  this  subpart. 

§  927.18  Duties.  The  market  admin¬ 
istrator,  in  addition  to  the  duties  herein¬ 
after  described,  shall; 

(a)  Keep  such  books  and  records  as 
will  clearly  reflect  the  transactions  pro¬ 
vided  for  in  this  subpart; 

(b)  Submit  his  books  and  records  to 
examination  by  the  Secretary  at  any  and 
all  times; 

(c)  Furnish  such  information  and 
such  verified  reports  as  the  Secretary 
may  request; 

(d)  Obtain  a  bond  with  reasonable  se¬ 
curity  thereon  covering  each  employee 
who  handles  fimds  entrusted  to  the 
market  administrator; 

(e)  Publicly  disclose,  after  reasonable 
notice,  the  name  of  any  person  who  has 
not  made  reports  pursuant  to  §  §  927.50, 
927.51,  and  927.53,  or  made  payments 
required  by  §§  927.65,  927.66,  927.67, 
927.72,  927.75,  927.77,  927.78,  927.79,  and 
927.80; 

(f)  Prepare  and  disseminate  for  the 
benefit  of  producers,  consumers,  and 
handlers  such  statistics  and  information 
concerning  the  operation  of  this  sub- 
.part,  as  amended,  as  do  not  reveal  con¬ 
fidential  information; 

(g)  Employ  and  fix  the  compensation 
of  such  persons  as  may  be  necessary  to 
enable  him  to  administer  the  terms  and 
provisions  of  this  subpart; 

(h)  Pay  out  of  the  funds  received  pur¬ 
suant  to  §  927.80  the  cost  of  his  bond 
and  of  the  bonds  of  such  of  his  employees 
as  handle  funds  entrusted  to  the  market 
administrator,  his  own  compensation, 
and  all  other  expenses  which  will  neces¬ 
sarily  be  incurred  by  him  for  the  main¬ 
tenance  and  functioning  of  his  office  and 
the  performance  of  his  duties; 

(i)  Maintain  a  main  office  and  such 
branch  offices  as  may  be  necessary; 

<j)  Promptly  notify  a  handler,  upon 
receipt  of  the  handler’s  written  request 
therefor,  of  his  determination:  as  to 
whether  one  or  more  plants  exist  at  a 
specified  location,  as  to  whether  any 
specified  item  constitutes  a  part  of  the 
handler’s  plant,  or  as  to  which  plant  a 
specified  item  is  a  part  in  the  event  that 
the  particular  premises  in  question  con¬ 
stitutes  more  than  one  plant:  Provided, 
That  if  the  request  of  the  handler  is  for 
revision  or  affirmation  of  a  previous  de¬ 
termination,  there  is  set  forth  in  the 
request  a  statement  of  what  the  handler 
believes  to  be  the  changed  conditions 
which  make  a  new  determination  neces¬ 
sary.  If  a  handler  has  been  notified  in 
writing  of  a  deteimination  with  respect 
to  an  establishment  operated  by  him,  any 
revision  of  such  determination  shall  not 
be  effective  prior  to  the  date  on  which 
such  handler  is  notified  of  the  revised 
determination;  and 

(k)  Cooperate  with  the  market  ad¬ 
ministrator  of  the  North  Jersey  order  to 
achieve  coordination  of  this  order  and 


the  New  York  order  and  to  effectuate  the 
declared  purposes  of  the  act. 

FOOL  PLANTS 

§  927.20  Initial  designation.  Any 
plant  for  which  the  report  of  milk  re¬ 
ceived  from  dairy  farmers  was  used  in 
the  computation  of  the  uniform  price  for 
November  1955  and  which  was  a  pool 
plant  by  designation  under  §§  927.20 
through  927.26  of  Order  No.  27  is  hereby 
designated  as  a  pool  plant  until  such 
designation  is  cancelled  pursuant  to  sec¬ 
tions  24  or  25.  In  addition  any  plant 
which  had  80  percent  of  the  milk  it  re¬ 
ceived  in  each  of  the  preceding  months 
of  July,  August,  October,  November  and 
December  used  as  fluid  milk  in  the  mar¬ 
keting  area  shall  be  so  designated 
subject  to  the  same  cancellation.  Appli¬ 
cations  shall  be  addressed  to  the  Secre¬ 
tary  and  filed  at  the  office  of  the  market 
administrator. 

§  927.21  Eligible  applicants.  Any  per¬ 
son  who  operates  a  plant  which  is  either 
approved  as  a  source  of  milk  by  a  health 
authority  in  the  marketing  area  at  the 
time  of  application  and  under  the  sani¬ 
tary  supervision  of  such  authority,  or 
was  a  pool  plant  during  the  preceding 
October,  November,  and  December,  and 
which  had  80  percent  of  the  milk  it  re¬ 
ceived  from  producers  in  each  of  the 
preceding  months  of  July,  August,  Octo¬ 
ber,  November  and  December  classified 
as  I-A  by  actual  utilization,  rather  than 
assignment  or  selection  of  classification 
and  without  displacing  other  milk,  may 
apply  to  the  Secretary  prior  to  January 
1  of  any  year  to  have  such  a  plant  desig¬ 
nated  as  a  pool  plant:  Provided,  That  if 
50  percent  or  more  of  the  dairy  farmers 
delivering  milk  at  such  plant  deliver  such 
milk  for  the  account  of  a  cooperative  as¬ 
sociation  which  does  not  operate  the 
plant  but  for  which  milk  such  associa¬ 
tion  receives  pasrment,  an  application 
must  be  made  by  such  cooperative  asso¬ 
ciation  as  well  as  by  the  lierson  operating 
the  plant. 

§  927.22  Designation  upon  applica¬ 
tion.  Any  plant  for  which  an  applica¬ 
tion  has  been  made  pursuant  to  §  927.21 
shall  be  designated  as  a  pool  plant  upon 
determination  by  the  Secretary  that  the 
requirements  of  §  927.23  are  being  met. 
Such  designation  shall  be  effective  as  of 
February  1  following  the  date  of  appli¬ 
cation  and  until  cancelled  pursuant  to 
§  927.24.  If,  based  upon  the  informa¬ 
tion  contained  in  an  application  filed 
pursuant  to  §  927.21,  the  Secretary  de¬ 
termines  that  the  requirements  of 
§  927.23  are  not  being  met,  the  applicant 
or  applicants  shall  be  so  notified.  Within 
15  days  after  receipt  of  such  notice,  the 
applicant  or  applicants  may  submit  addi¬ 
tional  information  and  request  further 
consideration.  Prior  to  the  issuance  of 
the  determination  of  the  Secretary,  an 
application  may  be  withdrawn  by  writ¬ 
ten  request  of  the  applicant  or  appli¬ 
cants.  In  the  event  that  no  determina¬ 
tion  is  made  by  the  Secretary  prior  to 
February  1,  the  effective  date  of  the  des¬ 
ignation,  upon  written  request  of  the 
applicant  or  applicants  prior  to  the  issu¬ 
ance  of  a  determination,  shall  be  de¬ 
ferred  until  the  first  of  the  month  fol¬ 
lowing  the  date  of  such  determination. 


If  the  application  is  not  so  withdrawn, 
or  the  effective  date  of  designation  is 
not  so  deferred,  the  plant  shall  be  treated 
as  a  pool  plant  as  of  February  1:  Pro¬ 
vided,  That  all  pasments  into  or  out  of 
the  producer  settlement  fund  (except 
such  payments  which  are  made  on  the 
basis  of  operations  during  a  month  in 
which  a  plant  meets  the  requirements  of 
§  927.27)  shall  be  held  in  reserve  by  the 
market  administrator  until  a  determina¬ 
tion  is  made. 

§  927.23  Requirements.  In  order  to 
qualify  as  a  pool  plant  pursuant  to 
§§  927.20, 927.22,  or  927.25,  the  person  op¬ 
erating  the  plant  shall  meet  each  of  the 
following  requirements: 

(a)  Be  willing  to  ship  in  the  form  of 
milk  to  the  marketing  area,  milk  re¬ 
ceived  at^the  plant  from  dairy 
farmers; 

(b)  Keep  such  control  over  the  sani¬ 
tary  conditions  under  which  milk  re¬ 
ceived  at  the  plant  is  produced  and 
handled,  that  the  plant  can  meet  the  re¬ 
quirements  of  a  source  of  milk  for  the 
marketing  area;  Provided,  That  approval 
by  a  health  authority  of  the  plant  as  a 
source  of  milk  for  the  marketing  area 
shall  constitute  sufficient  evidence  that 
this  requirement  is  being  met  even 
though  such  approval  is  restricted  to  pro¬ 
hibit  shipment  to  the  marketing  area  of 
milk  for  specified  periods  during  which 
permission  is  given  by  such  health  au¬ 
thority  for  receiving  unapproved  milk 
or  skim  milk  at  the  plant  or  for  ship¬ 
ment  of  approved  skim  milk  from  such 
plant;  and 

(c)  Have  no  commitments  for  dispo- 
|Sition  of  milk  that  prevent  him  from 

utilizing  milk  as  set  forth  in  §  927.24  (g) . 

(d)  In  the  case  of  plants  designated 
pursuant  to  §  927.22,  such  plants  con¬ 
tinue  to  ship  80  percent  of  the  milk  re¬ 
ceived  at  the  plant  each  year  in  accord¬ 
ance  with  the  classification  requirements 
of  §  927.21. 

§  927.24  Suspension  and  cancellation 
of  designation.  The  designation  of  a 
pool  plant  pursuant  to  §§  927.20,  927.22, 
or  927.25  may  be  suspended  or  cancelled 
under  any  of  the  following  provisions: 

(a)  The  designation  shall  be  cancelled 
upon  application  to  the  market  admin¬ 
istrator  by  the  handler  operating  the 
plant  effective  at  any  time  but  not  sooner 
than  30  days  after  receipt  of  such  ap¬ 
plication:  Provided,  That  such  applica¬ 
tion  for  cancellation  shall  be  accom¬ 
panied  by  proof  that  the  handler,  if  not 
a  cooperative  association  qualified  pur¬ 
suant  to  §  927.76,  has  notified  any  quali¬ 
fied  cooperative  association  which  has 
any  members  who  deliver  milk  to  such 
plant,  and  has  notified  individually  all 
producers  delivering  to  such  plant  who 
are  not  members  of  such  qualified  coop¬ 
erative  association,  of  his  intention  to 
make  such  application:  Provided  further. 
That  if  50  percent  or  more  of  the  pro¬ 
ducers  delivering  milk  at  such  plant  de¬ 
liver  such  milk  for  the  account  of  a  co¬ 
operative  association  which  does  not 
opefate  the  plant,  but  for  which  milk 
such  association  receives  payment,  an 
application  must  be  made  by  such  co¬ 
operative  association  as  well  as  by  the 
handler  operating  the  plant. 
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(b>  The  designation  of  any  plant 
which  on  December  15  of  any  year  is  not 
approved  by  a  health  authority  as  a 
source  of  milk  for  the  marketing  area 
shall  be  automatically  cancelled  effective 
on  February  1  of  such  year  imless  the 
absence  of  such  approval  is  a  temporary 
condition  covering  a  period  of  not  more 
than  15  days:  Provided,  That  the  desig¬ 
nation  of  a  plant  approved  by  a  health 
authority  as  a  source  of  milk  for  the 
marketing  area,  even  though  such  ap¬ 
proval  is  restricted  to  prohibit  shipment 
to  the  marketing  area  of  milk  for  speci¬ 
fied  periods  during  which  permission  is 
given  by  such  health  authority  for  re¬ 
ceiving  imapproved  milk  or  skim  milk  at 
the  plant  or  for  shipment  of  approved 
skim  milk  from  such  plant,  shall  not  be 
cancelled  pursuant  to  this  provision. 
This  provision  does  not  prevent  a  han¬ 
dler  from  applying  pursuant  to  §  927.21 
for  a  new  designation  effective  on  Decem¬ 
ber  1  of  the  same  year. 

(c)  The  designation  of  any  plant  shall 
be  suspended,  effective  no  sooner  than  10 
days  nor  later  than  20  days  after  the  date 
of  mailing  of  notice,  by  registered  letter, 
to  the  handler,  whenever  the  market  ad¬ 
ministrator,  subject  to  the  limitations  set 
forth  in  paragraph  (g)  of  this  section, 
finds  on  the  basis  of  available  informa¬ 
tion  that  the  handler  operating  the  plant 
is  not  meeting  tljie  requirements  set  forth 
in  §  927.23 :  Provided,  That  if  the  handler 
operating  the  plant  is  not  a  cooperative 
association  qualified  pursuant  to  §  927.76, 
the  market  administrator  shall  also  no¬ 
tify  any  qualified  cooperative  association 
which  has  any  members  who  deliver  milk 
to  such  plant,  and  shall  notify  individ¬ 
ually  all  producers  delivering  to  such 
plant  who  are  not  members  of  such  quali¬ 
fied  cooperative  association,  of  such  sus¬ 
pension  of  designation. 

(d)  In  the  case  of  the  suspension  pur¬ 
suant  to  this  section  of  the  designation 
of  one  or  more  plants  for  failure  to  meet 
the  requirements  of  §  927.23  (a)  or  (c), 
the  handler  operating  such  plant  may 
select,  prior  to  the  effective  date  of  such 
suspension,  some  other  pool  plant  or 
plants  to  be  substituted  for  the  plant  or 
plants  suspended  if,  during  the  preced¬ 
ing  month,  the  quantity  of  milk  received 
from  producers  at  such  substituted  plant 
or  plants  was  not  less  than  the  quantity 
of  milk  received  from  producers  at  the 
suspended  plant  or  plants.  The  handler 
may  also  select  the  order  in  which  plant 
designations  are  to  be  cancelled  in  the 
event  of  a  later  determination  by  the 
Secretary  cancelling  the  designation  of 
some  but  not  all  of  the  plants  suspended. 

(e)  Not  later  than  10  days  after  the 
effective  date  of  suspension  of  designa¬ 
tion  pursuant  to  this  section,  the  handler 
operating  the  plant  may  apply  to  the 
Secretary  for  a  review.  If  the  handler 
fails  to  so  apply  for  such  review,  the 
designation  of  the  plant  as  a  pool  plant 
shall  be  cancelled  as  of  the  effective  date 
of  the  suspension.  If  the  handler  does 
so  apply,  the  Secretary  shall,  after  re¬ 
view,  either  determine  that  the  require¬ 
ments  set  forth  in  §  927.23  have  been  met 
and  order  the  suspension  revoked,  or  de¬ 
termine  that  such  requirements  have  not 
been  met  and  order  the  designation  can¬ 
celled  as  of  the  effective  date  of  the 


suspension:  Provided,  That,  if  the  Secre¬ 
tary  has  made  no  determination  within 
two  months  iifter  the  end  of  the  month 
in  which  the  suspension  was  made  effec¬ 
tive,  but  later  orders  the  designation 
cancelled,  such  cancellation  shall  be  ef¬ 
fective  as  of  the  first  of  the  month  follow¬ 
ing  the  date  of  such  determination. 

(f)  Beginning  with  the  effective  date 
of  a  suspension  pursuant  to  this  section, 
and  imtil  the  Secretary  has  either  or¬ 
dered  the  designation  cancelled  or  or¬ 
dered  the  suspension  revoked,  the  plant 
shall  be  treated  as  a  pool  plant:  Pro¬ 
vided,  That  all  payments  into  or  out  of 
the  producer  settlement  fund  (except 
such  payments  on  the  basis  of  operations 
during  a  month  in  which  the  plant  meets 
the  requirements  of  §  927.27),  shall  be 
held  in  reserve  by  the  market  adminis¬ 
trator  until  an  order  is  issued  by  the  Sec¬ 
retary,  but  not  longer  than  two  .months 
after  the  end  of  the  month  in  which  the 
suspension  was  made  effective. 

(g)  No  pool  plant  designation  shall  be 
suspended  for  failure  to  meet  the  re¬ 
quirements  of  §  927.23  (a)  except  imder 
the  following  conditions: 

(DA  meeting  has  been  held,  no  sooner 
than  three  days  after  notice  by  the  mar¬ 
ket  administrator  to  all  handlers  operat¬ 
ing  pool  plants  designated  pursuant  to 
§§  927.20,  927.22,  or  927.25,  for  considera¬ 
tion  of  the  desirable  utilization  of  milk 
received  from  producers  during  a  period 
ending  not  later  than  the  end  of  the 
second  month  after  the  month  during 
which  such  meeting  is  held. 

(2)  There  has  been  issued  by  the  mar¬ 
ket  administrator,  following  such  meet¬ 
ing,  and  mailed  to  all  handlers  operating 
pool  plants  designated  pursuant  to 
§§  927.20,  927.22,  or  927.25  the  market 
administrator’s  determination  of  the  de¬ 
sirable  utilization  of  milk  received  from 
producers  each  month  during  all  or  a 
part  of  the  period  set  forth  in  subpara¬ 
graph  (1)  of  this  paragraph.  Such  de¬ 
termination  shall  include  a  schedule  set¬ 
ting  forth,  by  months,  the  desired  mini¬ 
mum  percentage  of  milk  received  from 
producers  to  be  utilized  in  specified 
classes.  Such  specified  classes  shall  in¬ 
clude  Class  I-A,  and  Class  I-C  to  the 
extent  of  50  percent  of  the  milk  received 
by  a  handler  from  producers  which  is 
ultimately  distributed  in  the  State  of 
New  York,  in  New  Jersey,  in  Fairfield 
County,  Connecticut,  or  in  Pennsylvania 
outside  the  counties  of  Allegheny,  Beaver, 
Fasrette,  Greene,  Washington,  and  West¬ 
moreland.  In  addition,  such  specified 
classes  may  include  all  or  a  part  of  Class 
n  and  other  I-C. 

( 3 )  The  market  administrator  finds  on 
the  basis  of  available  Information  that 
the  handler  operating  a  plant  or  the 
cooperative  reporting  a  plant  is  not  uti¬ 
lizing  milk  received  from  producers  in 
accordance  with  the  minimum  percent¬ 
age  set  forth  in  the  determination  of  the 
market  administrator  previously  an¬ 
nounced  pursuant  to  subparagraph  (2) 
of  this  paragraph:  Provided,  That  the 
suspension  of  the  pool  plant  designation 
of  a  plant  may  be  made  effective  during 
the  months  of  November  and  December 
if  the  market  administrator  finds  that 
the  handler  is  utilizing  any  milk  received 
from  producers  in  classes  other  than 


those  set  forth  in  the  determination  of 
the  market  administrator  annoimced 
pursuant  to  subparagraph  (2)  of  this 
paragraph. 

(hr  The  cancellation  of  pool  plant  des¬ 
ignations  for  failure  to  meet  the  require¬ 
ments  of  §  927.23  (a)  shall  be  subject 
to  the  following  conditions: 

(1)  No  pool  plant  designation  shall  be 
cancelled  if  the  handler  operating  the 
plant  utilized  the  milk  received  by  him 
at  all  pool  plants  from  producers  during 
the  month  in  which  the  suspension  is 
made-  effective  in  accordance  with  the 
minimum  percentage  set  forth  in  the 
determination  of  the  market  adminis¬ 
trator  announced  pursuant  to  paragraph 
(g)  (2)  of  this  section. 

(2)  No  pool  plant  designation  shall  be 
cancelled  if  the  handler  operating  the 
plant  utilized  in  the  specified  classes  set 
forth  in  the  determination  of  the  mar¬ 
ket  administrator  announced  pursuant 
to  paragraph  (g)  (2)  of  this  section  a 
percentage  of  the  total  milk  received 
by  him  at  all  pool  plants  from  producers 
during  the  month  in  which  the  suspen¬ 
sion  is  made  effective  which  is  not  less 
than  the  percentage  of  the  total  milk 
reported  by  all  handlers  to  have  been 
received  from  producers  during  such 
month  which  was  reported  to  have  been 
used  in  the  specified  classes:  Provided, 
That  the  limitation  as  to  quantity  and 
area  set  forth  in  the  determination  of 
the  market  administrator  announced 
pursuant  to  paragraph  (g)  (2)  of  this 
section  shall  apply  in  computing  the 
utilization  percentage  of  the  individual 
handler  but  shall  not  apply  in  comput¬ 
ing  the  utilization  percentage  of  all 
handlers. 

(3)  In  the  event  that  all  milk  received 
from  producers  at  a  plant  is  reported  to 
the  market  administrator  by  a  coopera¬ 
tive  association  qualified  pursuant  to 
§  927.76,  and  such  association  pays  the 
producers  for  such  milk,  the  pool  plant 
designation  of  such  plant  shall  not  be 
cancelled  if  a  percentage  of  all  milk  re¬ 
ported  by  such  cooperative  association  is 
utilized  in  accordance  with  the  minimum 
percentage  set  forth  in  the  determination 
of  the  market  administrator  announced 
pursuant  to  paragraph  (g)  (2)  of  this 
section,  or  in  accordance  with  the  per¬ 
centage  set  forth  in  subparagraph  (2) 
of  this  paragraph. 

(4)  Cancellation  of  designations  shall 
be  limited  to  those  plants  necessary  to 
result  in  a  utilization  of  milk  received 
at  the  remaining  pool  plants  operated  by 
the  handler,  or  reported  by  the  coopera¬ 
tive,  as  the  case  may  be,  in  accordance 
with  the  minimum  percentage  set  forth 
in  the  determination  of  the  market  ad¬ 
ministrator  announced  pursuant  to  para¬ 
graph  (g)  (2)  of  this  section. 

(i)  Loss  of  approval  by  health  authori¬ 
ties  of  a  plant  as  a  source  of  milk  for 
the  marketing  area  may  in  itself  con¬ 
stitute  adequate  reason  for  the  market 
administrator  to  suspend  the  designation 
of  a  plant  for  failure  to  meet  the  re¬ 
quirements  of  §  927.23  (b) ,  only  if  the 
absence  of  such  approval  continues  for 
more  than  15  days. 

§  927.25  Plant  replacements.  A  plant 
may  be  designated  at  any  time  as  a  pool 
plant  upon  application  made  by  the  per- 
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son  operating  the  plant  to  the  Secretary 
showing  that  the  plant  is  a  replacement 
for  one  or  more  pool  plants  designated 
pursuant  to  §§  927.20,  927.22,  or  this  sec¬ 
tion  which  are  operated  by  him  and  that 
substantially  all  of  the  dairy  farmers  de¬ 
livering  milk  at  the  plant  previously  de¬ 
livered  milk  to  the  pool  plant  or  plants 
replaced.  Upon  designation  of  a  plant 
pursuant  to  this  section,  the  designation 
of  the  plant  or  plants  which  is  replaced 
shall  be  automatically  cancelled. 

§  927.26  Change  of  operator.  The 
designation  of  pool  plants  pursuant  to 
§§  927.20,  927.22,  and  927.25  shall  be  con¬ 
sidered  as  applicable  to  the  plant  as 
such,  and  subject  to  cancellation  only 
pursuant  to  §§  927.24  and  927.25,  re¬ 
gardless  of  change  in  the  person  owning 
or  operating  the  plant.  The  market  ad¬ 
ministrator  shall  be  notified,  by  the  han¬ 
dlers  involved,  of  any  transfer  from  one 
person  to  another  of  ownership  or  op¬ 
eration  of  a  pool  plant. 

§  927.27  Plants  shipping  Class  I- A  milk 
to  the  marketing  area.  For  any  month 
a  plant  from  which  during  such  month 
Class  I-A  milk,  either  directly  or  through 
other  plants,  is  sold  or  distributed  in  or 
shipped  to  the  marketing  area,  which 
quantity  of  milk  during  the  months  of 
July  through  March,  is  equal  to  more 
than  25  percent  of  the  milk  received  di¬ 
rectly  from  dairy  farmers,  or  during  the 
months  of  April  through  June  is  equal  to 
more  than  10  percent  of  the  milk  re¬ 
ceived  directly  from  dairy  farmers,  shall 
automatically  be  designated  a  pool  plant: 
Provided,  That  for  the  months  of  April, 
May,  or  June  no  plant  at  which  milk  was 
received  from  dairy  farmers  during  the 
preceding  period  of  October,  November, 
and  December  shall  be  a  pool  plant  on 
this  basis,  unless  at  least  60  percent  of 
such  milk  was  classified  in  Class  I-A.  and 
either  directly,  or  through  other  plants, 
was  sold  or  distributed  in  or  shipped  to 
the  marketing  area  in  the  form  of  milk: 
Provided  further.  That  no  plant  shall  be 
a  pool  plant  on  this  basis  during  the 
months  of  January  through  July;  if  the 
designation  of  the  plant  as  a  pool  plant 
was  cancelled  for  failure  to  meet  the  re¬ 
quirements  of  §  927.23  (a)  during  the 
preceding  year:  Provided  further.  That 
this  section  shall  not  be  in  effect  at  any 
time  later  than  twelve  months  after  the 
effective  date  of  this  subpart  unless  and 
until  the  utilization  of  Class  I-A  milk 
under  the  subpart  exceeds  75  percent  of 
the  milk  included  in  the  computation  of 
the  Producer  Settlement  Fund,  in  which 
event  this  section  shall  again  be  in  ef¬ 
fect  starting  with  the  second  month  fol¬ 
lowing  the  month  in  which  such  classi¬ 
fication  condition  occurs  and  continue  in 
effect  for  eleven  months  thereafter.  At 
the  time  of  announcing  the  uniform  price 
for  each  month,  the  market  adminis¬ 
trator  shall  make  public  the  location  and 
name  of  the  operator  of  any  plant  for 
which  a  report  of  receipts  from  dairy 
farmers  was  used  pursuant  to  this  sec¬ 
tion  in  the  computation  of  that  uniform 
price. 

§  927.28  Pool  plant  transfer.  Any 
plant  designated  as  a  pool  plant  under 
sections  20  and  22  of  the  North  Jersey 
order  may,  prior  to  January  1,  apply  to 


the  Secretary  for  transfer  to  this  order 
provided  the  plant  is  approved  as  a 
source  of  milk  by  a  health  authority  in 
the  marketing  area  at  the  time  of  appli¬ 
cation  and  under  the  sanitary  super¬ 
vision  of  such  authority  and  continues 
to  meet  the  requirements  set  forth  in 
section  23  applicable  to  such  plant  in 
accordance  with  its  prior  designation 
under  section  20  or  22  of  the  North  Jer¬ 
sey  order,  which  ever  applies.  Such 
designation  shall  be  effective  as  of  Feb¬ 
ruary  1  following  the  date  of  application 
and  until  cancelled  pursuant  to  section 
24  or  25. 

CLASSIFICATION 

§  927.30  Basis  of  classification.  All 
milk  the  butterfat  from  which  is  received 
at  a  plant  at  which  the  classification  of 
milk  received  from  producers  is  to  be 
determined  pursuant  to  §  927.33,  and  all 
milk  entering  the  marketing  area  in  the 
form  of  milk,  concentrated  fluid  milk, 
fluid  milk  products,  cultured  or  flavored 
milk  drinks,  cream,  half  and  half,  fluid 
cream  products,  or  skim  milk,  shall  be 
classified  in  accordance  with  the  form 
in  which  it  is  held  at,  or  moved  from,  the 
plant  at  which  classification  is  deter¬ 
mined.  Such  classification  shall  be 
subject  to  the  conditions  set  forth  in 
§§  927.31  through  927.35. 

§  927.31  Burden  of  proof.  In  estab¬ 
lishing  the  classiflcation  of  milk  received 
from  producers,  the  burden  rests  upon 
the  handler  who  received  the  milk  from 
producers  to  show  that  the  milk  should 
not  be  classified  as  Class  I-A,  and  that 
the  skim  milk  in  Class  II  and  Class  III 
milk  should  not  be  subject  to  the  fluid 
skim  differential.  The  burden  rests 
upon  the  handler  who  receives  in  the 
marketing  area  or  at  a  pool  plant  or 
distributes  in  the  marketing  area,  milk, 
concentrated  fluid  milk,  fluid  milk  prod¬ 
ucts,  cultured  or  flavored  milk  drinks, 
cream,  half  and  half,  fluid  cream  prod¬ 
ucts,  or  fluid  skim  milk  to  establish  the 
source  of  all  of  his  milk  and  milk  prod¬ 
ucts,  and  in  the  absence  of  such  proof 
such  milk  and  the  milk  equivalent  of 
such  enumerated  products  shall  be  sub¬ 
ject  to  the  provisions  of  §  927.79. 

§  927.32  Period  for  establishing  clas¬ 
sification.  A  period  ending  with  the  last 
day  of  the  month  following  the  month 
during  which  the  milk  was  received  from 
dairy  farmers  shall  be  allowed  for  han¬ 
dling  such  milk  as  a  basis  for  establish¬ 
ing  the  classification  as  other  than  Class 
I-A:  Provided,  That  the  holding  of  milk 
in  the  form  of  cream  in  a  licensed  cold 
storage  warehouse  for  at  least  7  days 
shall  constitute  that  portion  of  the  han¬ 
dling  of  such  cream  required  pursuant  to 
§  927.37  (e)  (2)  that  is  required  to  be 
performed  during  the  month  following 
its  receipt  from  dairy  farmers. 

§  927.33  Plant  at  which  classification 
is  to  be  determined.  Classiflcation  shall 
be  determined  at  the  plant  at  which  milk 
is  received  from  dairy  farmers:  Provided, 
That  if  such  milk  is  shipped  in  the  form 
of  milk  or  cream  to  another  plant  or 
other  plants,  it  shall  be  classified,  sub¬ 
ject  to  the  provisions  of  paragraphs  (a) 
through  (e)  of  this  section,  at  the  plant 
or  plants  to  which  it  is  shipped,  and  there 
shall  be  no  limit  on  the  number  of  inter¬ 


plant  movements  in  the  form  of  milk  or 
cream  except  as  set  forth  in  paragraphs 

(a)  through  (e)  of  this  section:  Provided 
further.  That  for  the  purpose  of  apply¬ 
ing  paragraphs  (a),  (b)  and  (c)  of  this 
section,  “marketing  area”  means  the 
marketing  area  under  this  order  or  the 
marketing  area  under  the  North  Jersey 
order. 

(a)  The  classiflcation  of  milk  shipped 
In  the  form  of  milk  to  a  plant  in  the 
marketing  area  shall  be  determined  at 
the  plant  from  which  such  milk  is 
shipped  to  the  plant  in  the  marketing 
area. 

(b)  Except  as  set  forth  in  paragraph 
<c)  of  this  section,  the  classiflcation  of 
milk  the  butterfat  from  which  is  shipped 
in  the  form  of  cream  to  a  plant  in  the 
marketing  area  shall  be  determined  at 
the  plant  from  which  such  cream  is 
shipped  to  the  plant  in  the  marketing 
area. 

(c)  The  classiflcation  of  milk  the  but¬ 
terfat  from  which  is  shipped  in  the  form 
of  cream  to  a  plant  in  the  marketing  area 
shall  be  determined,  if  such  cream  is 
moved  in  the  form  of  frozen  desserts  or 
homogenized  mixtures,  whipped  topping 
mixtures,  or  cream  cheese  either  from 
the  plant  at  which  cream  is  first  received 
in  the  marketing  area  or  from  the  first 
plant  to  which  cream  is  shipped  from 
the  plant  where  first  received  in  the  mar¬ 
keting  area,  at  the  first  plant  from  which 
the  frozen  desserts  or  homogenized  mix¬ 
tures,  whipped  topping  mixtures,  or 
cream  cheese  are  so  moved. 

(d)  Except  as  set  forth  in  paragraph 

(e)  of  this  section,  the  classiflcation  of 
milk  the  butterfat  from  which  is  shipped 
in  the  form  of  cream  to  a  non-pool  plant 
shall  be  determined  at  the  non-pool 
plant,  unless  the  handler  operating  the 
pool  plant  from  which  such  shipments 
are  made  to  the  non-pool  plant  elects  in 
writing  on  his  monthly  reports  to  have 
classiflcation  of  all  milk  or  cream  re¬ 
ceived  during  the  month  at  such  han¬ 
dler’s  pool  plant  and  shipped  as  milk  or 
cream  to  the  non-pool  plant  determined 
at  the  pool  plant  from  which  the  milk 
or  cream  is  shipped  to  the  non-pool 
plant:  Provided,  That  non-pool  plant  for 
the  purpose  of  applying  this  paragraph 
shall  be  limited  to  plants  which  are  not 
pool  plants  imder  either  this  order  or  the 
North  Jersey  order. 

(e)  The  classiflcation  of  milk  the  but¬ 
terfat  from  which  is  shipped  in  the  form 
of  cream  more  than  65  miles  from  the 
plant  where  the  milk  was  separated  to  a 
plant  outside  Maine,  New  Hampshire, 
Vermont,  Massachusetts,  Connecticut, 
Rhode  Island,  New  York  State,  Ohio, 
Pennsylvania.  New  Jersey,  Delaware, 
Maryland,  Virginia,  West  Virginia,  or 
the  District  of  Columbia  shall  be  deter¬ 
mined  at  the  plant  from  which  cream  is 
so  shipped. 

§  927.34  Plant  loss.  Allowances  for 
plant  loss  not  to  exceed  5  percent  of  the 
butterfat  in  the  product  resulting  from 
any  specific  plant  operation,  which  plant 
loss  may  be  classified  the  same  as  the 
milk  equivalent  of  the  butterfat  in  the 
product,  shall  be  determined  by  the  mar¬ 
ket  administrator  pursuant  to  §  927.36. 

§  927.35  Accounting  procedure.  The 
accounting  procedure  for  classifying 


I 


FEDERAL  REGISTER 


Friday,  May  25,  1956 

milk  pursuant  to  §§  927.30  through 
927.37  and  in  §  927.42  shall  be  set  up  by 
the  market  administrator  pursuant  to 
§  927.36.  Such  accounting  procedure 
shall  include  methods  of  making  deter¬ 
minations  under  §  927.42  and  individual 
determinations  made  in  accordance  with 
such  methods  and  conversion  factors  to 
be  used  in  the  absence  of  specific  weights 
and  tests,  specific  definitions  of  prod¬ 
ucts,  and  such  methods  for  assignment 
of  milk  to  classes  according  to  source 
and  form  as  may  be  necessary  to  effectu¬ 
ate  the  provisions  of  §§  927.30  through 
927.37  and  which  are  not  inconsistent 
with  the  following  general  principles: 

(a)  Milk,  concentrated  fluid  milk,  fluid 
milk  products,  cream,  half  and  half, 
fluid  cream  products,  and  skim  milk  re¬ 
ceived  from  pool  plants  or  from  pro¬ 
ducers  shall  be  assigned,  as  far  as  possi¬ 
ble,  to  Class  I-A,  Class  II,  or  to  skim  milk 
subject  to  the  fluid  skim  milk  differen¬ 
tial:  Provided,  That  at  a  plant  in  the 
marketing  area  milk  received  directly 
from  producers  by  tank  truck  shall  be 
assigned  to  Class  I-A  prior  to  the  assign¬ 
ment  of  milk  from  other  plants  to  Class 
I-A. 

(b)  After  the  assignments  prescribed 
in  paragraph  (a)  of  this  section,  the  re¬ 
maining  whole  milk  received  at  a  plant 
from  producers  or  from  pool  plants  and 
in  like  form  from  dairy  farmers  not  pro¬ 
ducers  or  from  non-pool  plants  shall  be 
assigned  pro  rata  to  the  total  classifica¬ 
tion  of  all  milk  on  hand  at  or  leaving 
such  plant  as  whole  milk:  Provided, 
That  fluid  milk  shipped  from  a  pool 
plant  to  a  non-pool  plant  in  the  area  in 
which  I-C  classification  is  permitted, 
and  when  milk  from  such  non-pool  plant 
is  shipped  in  the  same  month  either  di¬ 
rectly  or  indirectly  to  an  area  where  I-B 
classification  applies,  and  there  used  for 
fluid  purposes,  such  shipment  shall  be 
assigned  as  far  as  possible  to  Class  I-B. 

(c)  After  the  assignments  prescribed 
in  paragraphs  (a)  and  (b)  of  this  sec¬ 
tion,  the  then  remaining  milk  or  cream 
received  from  producers  or  from  pool 
plants  and  the -milk  or  cream  received 
from  dairy  farmers  not  producers  or 
from  non-pool  plants  shall  be  assigned 
pro  rata  to  the  total  remaining  classifi¬ 
cation  of  such  products  received  in  like 
form. 

(d)  After  the  assignment  of  skim 
milk  prescribed  in  paragraph  (a)  of  this 
section,  skim  milk  received  from  non¬ 
pool  plants  shall  be  assigned  to.  the  re¬ 
maining  skim  milk  subject  to  the  fluid 
skim  differential. 

(e)  The  milk  received  from  producers 
which  is  eliminated  from  the  computa¬ 
tion  of  the  handler’s  net  pool  obligation 
pursuant  to  §  927.60  shall  be  assigned 
pro  rata  to  the  total  classification  of  all 
milk  from  producers  and  pool  plants. 

§  P27.36  Rules  and  regulations.  The 
rules  and  regulations  to  effectuate  the 
terms  and  provisions  of  §§  927.30 
through  927.37  and  in  §  927.42  shall  be 
made,  and  may  from  time  to  time  be 
amended  by  the  market  administrator 
in  accordance  with  the  procedure  set 
forth  in  this  section:  Provided,  That  at 
any  time  upon  a  determination  by  the 
Secretary  that  an  emergency  exists 
which  requires  the  immediate  adoption 


of  rules  and  regulations,  the  market  ad¬ 
ministrator  may  issue,  with  the  approval 
of  the  Secretary,  temporary  rules  and 
regulations  without  regard  to  the  fol¬ 
lowing  procedure:  Provided  further. 
That  if  any  interested  person  makes 
written  request  for  the  issuance,  amend¬ 
ment,  or  repeal  of  any  rule,  the  market 
administrator  shall  within  30  days  either 
issue  notice  of  meeting  pursuant  to 
paragraph  (a)  of  this  section  or  deny 
such  request,  and  except  in  aflBrming  a 
prior  denial,  or  where  the  denial  is  self- 
explanatory,  shall  state  the  grounds  for 
such  denial. 

(a)  All  proposed  rules  and  regulations 
and  amendments  thereto  shall  be  the 
subject  of  a  meeting  called  by  the  mar¬ 
ket  administrator,  at  which  time  all 
interested  persons  shall  have  opportu¬ 
nity  to  be  heard.  Notice  of  such  meeting 
shall  be  given  by  the  market  adminis¬ 
trator,  and  a  copy  of  the  proposed  rules 
and  regulations  shall  be  sent  at  least  five 
days  prior  to  the  date  of  the  meeting  to 
all  handlers  operating  pool  plants.  A 
stenographic  record  shall  be  made  at  all 
such  meetings  and  such  record  shall  be 
public  information  available  for  inspec¬ 
tion  at  the  office  of  the  market  admin¬ 
istrator.  All  such  meetings  shall  be 
conducted  jointly  with  the  administra¬ 
tor  of  the  North  Jersey  order  and  han¬ 
dlers  under  this  order  and  the  North 
Jersey  order  shall  be  considered  inter¬ 
ested  parties. 

(b)  A  period  of  at  least  five  days  after 
the  meeting  held  pursuant  to  paragraph 

(a)  of  this  section  shall  be  allowed  for 
the  filing  of  briefs.  Such  briefs  shall 
be  public  information  available  for  in¬ 
spection  at  the  office  of  the  market  ad¬ 
ministrator. 

(c)  Not  later  than  30  days  after  a 
meeting  held  pursuant  to  paragraph  (a) 
of  this  section,  the  market  administrator 
shall  issue  and  send  to  all  handlers  oper¬ 
ating  pool  plants  the  tentative  rules  and 
regulations  or  amendments  thereto  re¬ 
lating  to  the  issues  considered  at  such 
meeting,  or  a  tentative  notice  that  no 
rules  or  regulations  or  amendments 
thereto  are  to  be  issued  prior  to  further 
consideration  at  another  meeting.  The 
tentative  rules  and  regulations,  or  tenta¬ 
tive  notice,  together  with  copies  of  the 
stenographic  record  and  briefs,  shall 
also  at  the  same  time  be  forwarded  by  the 
market  administrator  to  the  Secretary. 
The  tentative  rules  and  regulations  shall, 
in  substance,  be  the  same  as  issued  by 
the  North  Jersey  market  administrator. 

(d)  Not  later  than  30  days  after  is¬ 
suance  by  the  market  administrator,  the 
Secretary  shall  either  approve  the  ten¬ 
tative  rules  and  regulations  or  tentative 
notice  as  issued,  or  direct  the  market  ad¬ 
ministrator  to  reconsider.  In  which 
latter  event,  the  market  administrator 
shall  within  30  days  either  issue  re¬ 
vised  tentative  rules  and  regulations  or 
tentative  notice,  or  call  another  meeting 
pursuant  to  paragraph  (a)  of  this 
section. 

(e)  The  tentative  rules  and  regula¬ 
tions  and  amendments  thereto  or  tenta¬ 
tive  notice  issued  pursuant  to  paragraph 
(c)  of  this  section  shall  be  effective  as 
of  the  first  of  the  month  following  ap¬ 
proval  by  the  Secretary,  but  not  sooner 
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than  ten  days  after  issuance  by  the  mar¬ 
ket  administrator. 

§  927.37  Classes  of  utilization.  Sub¬ 
ject  to  all  of  the  conditions  set  forth  in 
§§  927.30  through  927.36,  milk  shall  be 
classified  at  the  plant  at  which  classifi¬ 
cation  is  to  be  determined  as  follows: 

(a)  Class  I-A  milk  shall  be  all  milk, 
except  as  provided  in  paragraphs  (b) 
and  (c)  of  this  section  and  in  subpara¬ 
graphs  (3)  and  (5)  of  paragraph  (e)  of 
this  section,  the  butterfat  from  which 
leaves  or  is  on  hand  at  the  plant  in  the 
form  of  milk,  concentrated  fluid  milk, 
fluid  milk  products,  or  as  cultured  or 
flavored  milk  drinks  containing  3.0  per¬ 
cent  or  more  but  not  more  than  5.0  per¬ 
cent  of  butterfat,  and  all  milk  the  classi¬ 
fication  of  which  is  not  established  in 
some  other  class  named  in  this  section. 

(b)  Class  I-B  milk  shall  be  all  milk, 
except  as  provided  in  subparagraphs  (3) 
and  (5)  of  paragraph  (e)  of  this  section, 
the  butterfat  from  which  leaves  the  plant 
in  the  form  of  milk,  concentrated  fluid 
milk,  fluid  milk  products,  or  of  cultured 
or  flavored  milk  drinks  containing  3.0 
percent  or  more  but  not  more  than  5.0 
percent  of  butterfat,  and  which  is  de¬ 
livered  to  a  plant  or  a  purchaser  outside 
of  the  state  of  New  York  and  outside  of 
Northern  New  Jersey,  but  which  at  no 
time  (1)  is  received,  other  than  directly 
from  producers,  at  a  plant  in  the  mar¬ 
keting  area  of  this  subpart  or  the  mar¬ 
keting  area  of  the  North  Jersey  order 
or  (2)  otherwise  enters  such  marketing 
areas,  except  as  an  incident  to  its  trans¬ 
portation  and  delivery  to  a  point  outside 
of  the  marketing  area:  Provided,  That 
use  aboard  a  ship  or  other  carrier  shall 
not  constitute  such  delivery. 

(c)  Class  I-C  milk  shall  be  all  milk, 
except  as  provided  in  subparagraph  (3) 
and  (5)  of  paragraph  (e)  of  this  section, 
the  butterfat  from  which  leaves  the  plant 
in  the  form  of  milk,  concentrated  fluid 
milk,  fluid  hiilk  products,  or  as  cultured 
or  flavored  milk  drinks  containing  '3.0 
percent  or  more  but  not  more  than  5.0 
percent  of  butterfat,  and  which  is  de¬ 
livered  to  a  plant  or  a  purchaser  in  the 
state  of  New  York  or  Northern  New 
Jersey,  but  which  at  no  time  (1)  is  re¬ 
ceived,  other  than  directly  from  pro¬ 
ducers,  at  a  plant  in  the  marketing  area 
of  this  subpart  or  the  marketing  area  of 
the  North  Jersey  order  or  (2)  otherwise 
enters  such  marketing  areas,  except  as 
an  incident  to  its  transportation  and 
delivery  to  a  point  outside  of  the  mar¬ 
keting  area:  Provided,  That  use  aboard 
a  ship  or  other  carrier  shall  not  consti¬ 
tute  such  delivery. 

(d)  Class  II  milk  shall  be  all  milk  the 
butterfat  from  which  leaves  or  is  on 
hand  at  the  plant  in  the  form  of  cream, 
sweet  or  sour,  half  and  half,  fluid  cream 
products,  or  in  the  form  of  cultured  or 
flavored  milk  drinks  containing  less  than 
3.0  percent  or  more  than  5.0  percent  of 
butterfat,  unless  such  cream,  half  and 
half,  fluid  cream  products,  or  cultured 
or  flavored  milk  drinks  are  established 
to  have  been  so  handled  or  marketed  as 
to  classify  such  milk  in  some  other  class 
named  in  this  section. 

(e)  Class  III  milk  shall  be  all  milk 
which  meets  the  conditions  set  forth  in 
any  one  of  the  following  subparagraphs: 
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(1)  All  milk  the  butterfat  from  which 
leaves  or  is  on  hand  at  the  plant  in  the 
form  of  cultured  or  flavored  milk  drinks 
containing  less  than  3.0  percent  or  more 
than  5.0  percent  of  butterfat  or  in  the 
form  of  cream,  half  and  half,  or  fluid 
cream  products  which  cream,  half  and 
half,  fluid  cream  products,  or  cultured  or 
flavored  milk  drinks  is  delivered  to  a 
plant  or  a  purchaser  outside  the  market¬ 
ing  area,  but  which  at  no  time  (i)  is  re¬ 
ceived  at  a  plant  in  the  marketing  area, 
or  (ii)  otherwise  enters  the  marketing 
area  except  as  an  incident  its  trans¬ 
portation  and  delivery  to  a  point  outside 
of  the  marketing  area:  Provided,  That 
use  aboard  a  ship  or  other  carrier  shall 
not  constitute  such  delivery. 

(2)  All  milk  the  butterfat  from  which 
leaves  or  is  on  hand  at  the  plant  in  the 
form  of  cream  which  is.  subsequently 
held  in  a  licensed  cold  storage  warehouse 
for  at  least  28  days,  and  which  is  subject 
at  all  times  until  utilization  of  such 
cream  to  being  inspected  by  a  represent¬ 
ative  of  the  market  administrator  to 
determine  the  physical  presence  of  the 
cream.  After  the  first  7  days,  such  cream 
may  be  moved  from  one  licensed  cold 
storage  warehouse  to  another:  Provided, 
That  the  market  administrator  receives 
notice  of  such  removal  within  7  days 
thereafter.  Any  handler  whose  report 
claimed  the  original  classification  of 
milk  pursuant  to  this  subparagraph  shall 
be  liable  under  the  provisions  of  §  927.75 
for  the  difference  between  the  Class  II 
and  Class  III  prices  for  the  month  in 
which  the  Class  III  classification  was 
claimed  on  any  such  milk  if  the  storage 
of  cream  does  not  comply  with  all  the 
requirements  of  this  subparagraph. 

(3)  All  milk  the  butterfat  from  which 
leaves  the  plant  in  the  form  of  products 
named  in  paragraphs  (a),  (b),  (c),  or 
(d)  of  this  section  if  such  products  have 
been  sterilized  and  leave  the  plant  in 
hermetically  sealed  containers. 

(4)  All  milk  received  during  the 
months  of  March  through  July  the  but¬ 
terfat  from  which  leaves  the  plant  in 
the  form  of  milk  which  is  delivered  in 
bulk  to  an  e^^^ablishment  outside  the 
marketing  area  (other  than  a  plant  as 
defined  in  §  927.8),  at  which  food  prod¬ 
ucts  are  processed  and  packed  in  her¬ 
metically  sealed  containers  and  at  which 
establishment  there  is  no  disposition  of 
milk  or  milk  products  specified  in  para¬ 
graphs  (a),  (b),  (c),  or  (d)  of  this  sec¬ 
tion  other  than  milk  or  milk  products 
received  in  consumer  packages  for  con¬ 
sumption  on  the  premises. 

(5)  All  milk  the  butterfat  from  which 
leaves  or  is  on  hand  at  the  plant  in  the 
form  of  concentrated  fluid  milk  which  is 
established  not  to  have  been  packaged 
in  consumer  packages  either  before  or 
after  leaving  the  plant. 

(6)  All  milk  the  butterfat  from  which 
leaves  or  is  on  hand  at  the  plant  in  the 
form  of  some  product  the  classification 
of  which  is  not  established  in  some  other 
class  named  in  this  section. 

MINIMUM  PRICES 

§  927.40  Class  prices.  For  milk  re¬ 
ceived  during  each  month  from  pro¬ 
ducers  or  cooperative  associations  of  pro¬ 
ducers,  each  handler  shall  pay  per  hun¬ 


dredweight  not  less  than  the  prices  set 
forth  in  this  section,  subject  to  the  dif¬ 
ferentials  and  adjustments  in  §§  927.41 
through  927.44.  Any  handler  who  pur¬ 
chases  or  receives,  during  any  month, 
milk  from  a  cooperative  association  of 
producers  which  is  also  a  handler  shall, 
on  or  before  the  15th  day  of  the  following 
month,  pay  such  cooperative  association 
in  full  for  such  milk  at  not  less  than  the 
minimum  class  prices  applicable  pursu¬ 
ant  to  this  section,  subject  to  the  differ¬ 
entials  and  adjustments  in  §§  927.41 
through  927.44. 

(a)  For  Class  I-A  milk  the  price  dur¬ 
ing  each  month  shall  be  the  New  Jersey- 
New  York  basic  Class  I-A  price  per 
hundredweight  determined  for  each 
month  pursuant  to  §  927.47. 

(b)  For  Class  I-B  milk  the  price  dur¬ 
ing  each  month  shall  be  the  price  for 
Class  I-A  milk. 

(c)  For  Class  I-C  milk  the  price  shall 
be  the  uniform  price  computed  by  the 
market  administrator  pursuant  to  §  927.- 
61  plus  20  cents  per  hundredweight. 

(d)  For  Class  II  milk  the  price  during 
each  month  shall  be  the  sum  of  the 
amounts  computed  pursuant  to  subpara¬ 
graphs  (1)  and  (2)  of  this  paragraph. 

(1) 


U.  R.  Orade  A  or  U.  S.  92-score 
butter,  wholesale,  at  New  York, 

Class  II  price 

average  price  aiiiiouiiced  pur¬ 
suant  to  sec.  927.46  (a)  (4)  for 
the  period  ending  on  the  24th 
of  the  preceding  month  (cents 
I>er  i>ound) 

March 

through 

July 

August 

through 

February 

Under  21  ..I . . . 

Dollars 

per 

hundred¬ 

weight 

1.35 

Dollars 

per 

hundred¬ 

weight 

1.50 

21  ..t  or  over,  hut  under  2.'i  0 _ _  . 

l.-W 

1.65 

2.'>.n  or  overj  hut  under  2K  R  ,  . 

1.65 

1.80 

28.5  or  overj  but  under  32.0 _ 

1.80 

1.95 

32.0  or  over,  but  under  . .  .  .  _ .  , 

1.95 

2. 10 

35.5  or  over|  but  under  39.0 _ 

2.10 

2.25 

39.0  or  over,  but  under  42.5 _ 

2.25 

2.40 

2.40 

2.55 

2.55 

2.  70 

49.5  or  over,  but  under  53.0 _ _ _ 

2.70 

2.85 

2.85 

3.00 

3.00 

3. 15 

3.15 

3.30 

3.30 

3.  45 

3.45 

3J60 

3.60 

3.75 

3. 75 

3.90 

3.90 

4.05 

Should  the  average  butter  price  set  forth  above  be 
81.0  cents  or  more,  the  Class  II  price  shall  be  the  price 
which  would  result  from  further  extension  of  this  table 
at  the  same  rate  to  cover  such  average  butter  price. 

(2)  Multiply  by  7.5  the  average  of  all 
the  hot  roller  process  dry  skim  milk  or 
nonfat  dry  milk  solids  quotation  for 
“other  brands,  human  consumption,  car- 
lots,  bags,  or  barrels”  (using  midpoint 
of  any  range  as  one  quotation) ,  published 
for  the  delivery  period  in  “The  Producers’ 
Price-Current,”  and  subtract  48  cents. 

(e)  For  Class  III  milk,  the  price  shall 
be  the  sum  of  the  amounts  computed 
pursuant  to  subparagraphs  (1)  and  (2) 
of  this  paragraph  minus  80  cents:  Pro- 
vided.  That  for  the  months  of  May  and 
June  1954  an  additional  10  cents  shall  be 
subtracted  from  such  sum. 

(1)  To  the  simple  average  of  the  daily 
wholesale  selling  prices  per  pound  (using 
the  midpoint  of  any  price  range  as  one 
price)  reported  during  such  month  by 
the  United  States  Department  of  Agri¬ 
culture  for  Grade  A  (92-score)  bulk 


creamery  butter  in  the  New  York  City 
market,  add  two  cents,  multiply  by  1.22, 
and  then  multiply  by  3.5:  Provided,  That 
for  any  of  the  months  from  August 
through  February  for  which  the  utiliza¬ 
tion  adjustment  percentage  announced 
pursuant  to  §  927.46  (a)  (2)  is  92  or 
larger,  there  shall  be  an  additional  three 
cents  added  to  such  average  butter  price. 

(2)  Multiply  by  7.8  the  weighted  aver¬ 
age,  as  computed  by  the  market  adminis¬ 
trator*  using  a  weight  of  70  for  roller 
process  prices  and  a  weight  of  30  for 
spray  process  prices,  of  the  prices  per 
pound  of  roller  process  and  spray  process 
nonfat  dry  milk  solids,  for  human  con¬ 
sumption  in  carlots,  f.  o.  b.  manufactur¬ 
ing  plants  in  the  Chicago  area,  as  pub¬ 
lished  by  the  United  States  Department 
of  Agriculture  for  the  period  from  the 
26th  day  of  the  immediately  preceding 
month  through  the  25th  day  of  the 
current  month. 

§  927.41  Butterfat  differentials.  The 
minimum  price  for  Class  I-A,  Class  I-B, 
and  Class  I-C  milk  shall  be  plus  or  minus 
four  cents  for  each  one-tenth  of  1  per¬ 
cent  of  butterfat  therein  above  or  below 
3.5  percent.  The  minimiun  price  for 
Class  II  and  Class  III  milk  shall  be  plus 
or  minus,  for  each  one-tenth  of  1  percent 
of  butterfat  therein  above  or  below  3.5 
percent,  an  amount  computed  as  follows: 
subtract  from  the  respective  class  prices 
an  amount  computed  pursuant  to 
§  927.40  (d)  (2),  and  divide  by  35. 

§  927.42  Transportation  differentials. 
The  Market  Administrator  shall  deter¬ 
mine  and  publicly  announce  a  freight 
zone  for  each  pool  plant  and  each  reload¬ 
ing  point  and  he  shall  determine  the 
freight  zone  for  each  plant  at  which  milk 
or  milk  products,  subject  to  the  provi¬ 
sions  of  §§  927.78  or  927.79  is  received 
from  dairy  farmers  or  is  first  found. 
Such  freight  zone  shall  be  based  on  the 
shortest  highway  mileage  usable 
throughout  the  year  for  milk  transporta¬ 
tion  from  the  plant  or  reloading  point  to 
the  New  York-New  Jersey  state  line  in 
the  Lincoln  Tunnel.  The  freight  zone  for 
producers  delivering  to  bulk  tank  trucks 
which  is  reloaded  into  another  tank  truck 
before  entering  a  plant  shall  be  at  the 
point  of  reloading.  The  freight  zone  for 
producers  delivering  milk  to  bulk  tank 
trucks  which  is  not  so  reloaded  shall  be 
the  freight  zone  of  the  pool  plant  to 
which  milk  is  delivered.  Thexlass  prices 
set  forth  in  §  927.40  and  the  fluid  skim 
differential  set  forth  in  §  927.44  shall  be 
plus  or  minus  and  the  payments  to  pro¬ 
ducers  under  §  927.66  shall  be  plus  or 
minus  the  respective  amount  set  forth 
in  the  following  schedule: 


A 

Freight  zone  (miles) 

B 

Classes  I-A, 
I-B,  I-C  and 
skim  milk 
subject  to  the 
fluid  skim 
diflerential 

0 

Cla.sses 

II  and  III 

D 

Producer 

payment 

Cents  per 

Cents  per 
hundred- 

Certts  per 
hundred- 

1-10 . 

hundredweight 

weight 

weight 

23.8 

10 

2:1.8 

11-ao . 

23.8 

10 

23.8 

21-Z5 . 

2:1.8 

10 

23.8 

26-30 . 

2:1.8 

10 

23.8 

31-40 . 

23.8  i 

10 

23.8 

Friday,  May  25,  1956 


FEDERAL  REGISTER 


3565 


▲ 

Freight  lonc  (mfles) 

B 

CUwsPS  I-A, 
I-B,  I-C  and 
skim  milk 
subject  to  the 
fluid  skim 
diflereutial 

0 

C1.3SSPS 

11  and  111 

D 

Producer 

payment 

Cents  per 
huiuiredtreight 
22. 4 

Cents  per 
hundred¬ 
weight 

10 

8 

Cents  per 
hundred¬ 
weight. 
22.4 

. . . 

fil-60 . . 

21.0 

21.0 

_ 

19.6 

8 

19.6 

_  - 

18.2 

8 

18.2 

7«-80  _ 

17.5 

6 

17.5 

Ri-on  _ 

16.8 

6 

16.8 

ftl-lOO . 

-■  15.4 

6 

1.5.4 

101-110 . 

'14.0 

4 

14.0 

111-120 . 

12.6 

4 

12.6 

_ 

11.2 

4 

11.2 

- _  _ 

10.5 

3 

~  10.  5 

131-140 . 

9.8 

3 

6.8 

141-150 . 

8.4 

3 

8.4 

1.51-160 . 

7.0 

2 

7.0 

6.6 

2 

5.6 

171-175 . 

4.2 

2 

4.2 

176-180 . 

3.5 

1 

3.5 

181-WO . 

2.8 

1 

2.8 

>«l-^zno  _ 

1.4 

1 

1.4 

201-210 . 

U.O 

0 

U.O 

211-220 _ 

—1.4 

0 

—1.0 

221-225 . — 

-2.1 

0 

-1.0 

226-230 . 

—2.8 

—1 

-1.0 

2;il-240 . 

-4.2 

—1 

-2.0 

241-250 . 

—1 

-2.0 

2.51-2G0.. . 

-6.6 

—2 

-3. 5 

261-270 . 

-6.6 

-2 

-3.5 

271-275 . . . 

-6.6 

-2 

-3.5 

276-280 . 

—7.6 

-3 

-3.5 

281-290 . 

-7.6 

—3 

-4.5 

291-300 . 

—7.6 

-.3 

-.5.5 

301-310 . 

-8.6 

-4 

-.5.5 

311-320 _ _ 

—8.6 

-4 

—.5. 5 

321-325 . 

—8.6 

-4 

-7.0 

326-:330 . 

-9.6 

—5 

-7.0 

3.31-340 . 

-9.6 

-5 

-7.0 

341-350 . 

-9.6 

-5 

-8.0 

3.51-^60 . 

-  —10. 6 

-6 

-8.0 

301-370 

-10.6 

-6 

-8.0 

371-375 . 

—10. 6 

—6 

-9.0 

376-380 . 

—11.6 

-7 

-9.0 

3R1-390 

—  11.0 

-7 

-9.0 

391-400 . 

—  11.6 

—7 

-9.0 

401-410 

-12.6 

-8 

-10.5 

411-420 . 

-12.6 

-8 

—  10.5 

421-425 . 

-12.6 

—8 

-10.5 

426-430 . 

-1.3. 6 

-9 

-10. 5 

431-440 . 

-13.6 

—9 

-11.5 

441-450 . 

-1.3. 6 

-9 

—  11.5 

451-460 . 

-14.6 

-10 

-11.5 

461-470 . 

-14.6 

—  10 

-12.5 

471-47.1  _ 

-14.6 

—  10 

-12.5 

476-480 . 

—1.5.6 

-11 

-12.5 

481-490 . 

—1.5. 6 

-11 

-14.0 

-15.6 

-11 

-14.0 

the  months  of  March  through  July  which 
is  classified  on  the  basis  of  one  of  the 
types  of  cheese  named  in  this  section, 
the  amount  so  credited  shall  be  increased 
one  cent  per  poimd  of  butterfat  for  each 
full  five  hundredths  by  which  the  ratio 
of  2.5  is  lower  than  the  ratio  computed 
pursuant  to  the  first  proviso  of  this  sec¬ 
tion,  except  that,  for  purposes  of  this 
proviso,  the  ratio  computed  shall  be 
rounded  to  the  nearest  hundredth:  Pro¬ 
vided  further.  That  for  such  milk  re¬ 
ceived  from  producers  at  a  plant  in  a 
freight  zone  farther  from  New  York  City 
than  the  321-325  mile  zone,  there  shall  be 
deducted  from  the  amount  so  credited  the 
following  amounts  per  hundredweight  of 
milk: 


Zones  of  plant: 

326-360 _ 

351-375 _ 

376-100 . 

401-425 _ 

426-450 _ 

451-475 _ 

476-500 _ 


Cents  per 
hundredweight 

_ ; _  1 

. . .  2 

_  3 

_  4 

. . 5 

. . .  6 

. .  7 


With  respect  to  each  plant  at  which  milk 
received  from  producers  is  reported  by 
the  handler  operating  the  plant  to  have 
been  utilized  (either  at  the  plant  where 
received  or  at  another  plant),  in  an 
amount  exceeding  an  average  of  4,000 
pounds  per  day  in  the  manufacture  of 
butter  or  of  Cheddar,  American  Ched¬ 
dar,  Colby,  washed  curd,  or  part  skim 
Cheddar  cheese,  the  market  administra¬ 
tor  shall  publicly  disclose  (a)  the  loca¬ 
tion  of  the  plant  at  which  the  milk  was 
received  from  producers,  and  (b)  the 
name  of  the  handler  operating  such 
plant.  Such  public  disclosure  shall  be 
made  monthly  on  the  basis  of  handlers’ 
monthly  reports,  and  may  be  made  more 
frequently  on  the  basis  of  such  othe» 
utilization  reports  as  may  be  required  by 
the  market  administrator. 


§  927.44  Fluid  skim  differential.  For 
skim  milk  derived  from  Class  II  or  Class 
III  milk  which  skim  milk  enters  the  mar- 


§  927.43  Butter-cheese  adjustment. 
Por-milk  received  from  producers  which 
is  classified  as  Class  III  pursuant  to 
§  927.37  (e)  (6) ,  and  which  leaves  or  is  on 
hand  at  the  plant  at  which  classification 
is  determined  in  the  form  of  butter  or 
(Hieddar,  American  Cheddar,.  Colby, 
washed  curd,  or  part  skim  Cheddar 
cheese,  or  is  assigned  to  plant  loss  which 
pursuant  to  §  927.34  is  associated  with 
such  products,  there  shall  be  credited  to 
the  handler  receiving  the  milk  from  pro¬ 
ducers  four  cents  per  pound  of  butterfat 
in  such  milk:  Provided.  That  the  amount 
so  credited  shall  be  reduced  one  cent  per 
pound  of  butterfat  for  each  one-tenth  by 
which  the  ratio,  of  2.5  exceeds  a  ratio 
computed  as  follows:  Add  to  the  New 
York  92-score  butter  price  for  the  month 
announced  pursuant  to  §  927.46  (b)  (5) 
the  amount  obtained  by  multiplying  by 
1.83  the  weighted  nonfat  dry  milk  solids 
price  for  the  period  ending  with  the  25th 
day  of  the  month  as  announced  pursuant 
to  §  927.46  (b)  (7) ;  divide  this  sum  by  the 
price  of  Cheddar  cheese  for  the  month  as 
announced  pursuant  to  §  927.46  (b)  (8) 
and  round  the  result  to  the  nearest 
tenth:  Provided  further.  That  for  milk 
received  from  producers  during  any  of 
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keting  area  in  the  form  of  milk,  fluid  skim 
milk,  half  and  half,  cream,  or  cultured 
milk  drinks  and  there  utilized  or  disposed 
of  in  the  form  of  milk,  fluid  skim  milk, 
half  and  half,  or  cultured  milk  drinks, 
and  for  all  other  skim  milk  derived  from 
Class  II  or  Class  in  milk  which  is  not 
established  to  have  been  otherwise  uti¬ 
lized  or  disposed  of,  the  handler  shall 
pay  a  fiuid  skim  differential  per  hundred¬ 
weight  computed  as  follows:  Deduct  the 
price  of  Class  in  milk  from  which  the 
butterfat  was  used  in  the  manufacture 
of  butter  and  priced  in  accordance  with 
the  preceding  section  from  the  price  for 
Class  I-A  milk  computed  pursuant 
to  §  927.40  (a),  and  divide  by  0.9125: 
Provided,  That  with  respect  to  skim  milk 
so  utilized  or  disposed  of  in  half  and 
half,  this  differential  shall  apply  only  to 
that  quantity  of  skim  milk  in  excess  of 
4.5  times  the  quantity  of  butterfat  in 
such  half  and  half. 

§  927.45  Use  of  equivalent  price  or 
index.  If  for  any  reason  a  price  or  index 
specified  in  §§  927.40  through  927.46  for 
use  in  computing  and  annoimcing  class 
prices  or  for  any  other  purpose  is  not  re¬ 
ported  or  published  in  the  manner 
therein  described,  the  market  adminis¬ 


trator  Shan  use  a  price  or  index  deter¬ 
mined  by  the  Secretary  to  be  equivalent 
to  or  comparable  with  the  price  or  index 
specified. 

§  927.46  Announcement  of  prices. 
The  market  administrator  shall  publicly 
annoimce  the  following: 

(а)  Not  later  than  the  25th  day  of 
each  month,  or  the  next  succeeding 
workday  in  any  month  in  which  the  25th 
day  is  a  Sunday  or  holiday: 

(1)  The  monthly  wholesale  price 
index  for  aU  commodities  in  the  preced¬ 
ing  month  as  reported  on  a  1947-1949 
base  by  the  Bureau  of  Labor  Statistics, 
United  States  Department  of  Labor,  and 
the  resulting  index  determined  pursuant 
to  §  927.40  (a)  (1)  multiplied  by  100. 

(2)  The  utilization  adjustment  per¬ 
centage  computed  pursuant  to  §  927.47 
for  the  following  month. 

(3)  The  preliminary  Class  I-A  price 
computed  pursuant  to  §  927.47  for  the 
following  month. 

(4)  The  average,  for  the  period  be¬ 
ginning  with  the  25th  of  the  immedi¬ 
ately  preceding  month  and  ending  with 
the  24th  of  the  current  month  of  the 
highest  prices  reported  daily  by  the 
United  States  Department  of  Agricul¬ 
ture  for  U.  S.  Grade  A  or  U.  S.  92-score 
butter  at  wholesale  in  the  New  York 
market. 

(5)  The  preliminary  calculation  for 
the  following  month  pursuant  to  §  927.40 
(d)  (1). 

(б)  The  Index  of  the  cost  of  produc¬ 
tion  for  the  preceding  month  computed 
by  the  market  administrator  as  follows: 

(i)  Combine  the  index  numbeis  for 
the  states  of  New  York,  Pennsylvania, 
and  Vermont  with  weights'  of  84  for  New 
York,  13  for  Pennsylvania,  and  3  for 
Vermont.  The  index  numbers  of  cost  of 
production  for  New  York  shall  be  index 
numbers  computed  by  the  New  York 
State  College  of  Agriculture  at  Cornell 
University  (1910-14  base*),  converted  to 
a  1948  base. 

(ii)  The  index  numbers  of  cost  of  pro¬ 
duction  for  Pennsylvania  shall  be  com¬ 
puted  by  combining  the  index  (using  a 
base  of  54  cents  and  a  weight  of  50)  of 
hourly  composite  wage  rates,  reported 
for  Pennsylvania  by  the  United  States 
Department  of  Agriculture;  the  index 
(using  a  base  of  $4.53  and  a  weight  of 
30)  of  all  purchases  of  mixed  dairy  feeds, 
reported  for  Pennsylvania  by  the  United 
States  Department  of  Agriculture;  and 
the  index  (using  a  base  of  $23.31  and  a 
weight  of  20)  of  prices  received  by  farm¬ 
ers  for  all  hay,  baled  per  ton.  reported 
for  Pennsylvania  by  the  United  States 
Department  of  Agriculture. 

(iii)  The  index  numbers  of  cost  of 
production  for  Vermont  shall  be  com¬ 
puted  by  combining  the  index  (using  a 
base  of  69  cents  and  a  weight  of  50)  of 
hourly  composite  wage  rates,  reported 
for  Vermont  by  the  United  States  De¬ 
partment  of  Agriculture;  the  index'  (using 
a  base  of  $4.63  and  a  weight  of  30)  of 
all  purchases  of  mixed  dairy  feeds,  re¬ 
ported  for  Vermont  by  the  United  States 
Department  of  Agriculture;  and  the  in¬ 
dex  (vising  a  base  of  $25.42  and  a  weight 
of  20)  of  prices  received  by  farmers  for 
all  hay,  baled  per  ton,  reported  for  Ver- 
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mont  by  the  United  States  Department 
of  Agriculture. 

(7)  The  index  computed  by  dividing 
the  Class  I-A  formula  price,  prior  to  the 
seasonal  adjustment,  for  the  following 
month  by  $5.66. 

(8)  Other  statistics  relating  to  eco¬ 
nomic  conditions  affecting  the  market 
supply  and  demand  for  milk. 

(b)  Not  later  than  the  5th  day  of 
each  month  for  the  preceding  month: 

(1)  The  minimum  class  prices  pursu¬ 
ant  to  5  927.40. 

(2)  The  butterfat  differentials  pursu¬ 
ant  to  §  927.41. 

(3)  The  butter  and  cheese  adjustment 
pursuant  to  i  927.43.  ' 

(4)  The  fluid  skim  differential  pursu¬ 
ant  to  §  927.44. 

(5)  The  simple  average  of  the  daily 
wholesale  selling  prices  per  pound  (using 
the  midpoint  of  any  price  range  as  one 
price)  reported  by  the  United  States  De¬ 
partment  of  Agricultme  for  Grade  A  or 
92-score  bulk  creamery  butter  in  New 
York  City. 

(6)  The  average  of  the  prices  (using 
midpoint  of  any  range  as  one  quotation) 
reported  daily  in  “The  Producers’  Price- 
Chirrent,”  for  hot  rcrtler  process  dry  skim 
milk  or  nonfat  dry  milk  solids  “other 
brands,  human  consumption,  carlots, 
bags,  or  barrels.’’ 

(7)  The  respective  averages  of  the  car- 
lot  prices  per  pound  of  spray  process  and 
of  roller  process  nonfat  dry  milk  solids 
for  human  consumption,  f.  o.  b.  manu¬ 
facturing  plants  in  the  Chicago  area,  as 
published  for  the  period  from  the  26th 
day  of  the  second  preceding  month 
through  the  25th  day  of  the  preceding 
month  by  the  United  States  Department 
of  Agriculture,  and  the  weighted  average 
of  such  two  averages  using  a  weight  of 
70  for  roller  prices  and  a  weight  of  30 
for  spray  prices. 

(8)  The  average  selling  prices  per 
pound  reported  by  the  United  States  De¬ 
partment  of  Agriculture  for  Wisconsin 
State  Brand  Cheddars,  cars  or  truck- 
loads,  f.  o.  b.  Wisconsin  assembly  points. 

(9)  The  average  of  prices  paid  in  the 
preceding  month  by  18  mid  western  con- 
denseries  as  reported  by  the  United  States 
Department  of  Agriculture. 

§  927.47  New  Jersey-New  York  basic 
Class  I-A  price  formula.  The  New  Jer¬ 
sey-New  York  basic  Class  I-A  price  per 
hundredweight  of  milk  containing  3.5 
percent  butterfat  shall  be  a  price  com¬ 
puted  pursuant  to  paragraphs  (a) 
through  (k)  of  this  section: 

(a)  Divide  (with  the  result  expressed 
to  three  decimal  places)  the  monthly 
wholesale  price  index  for  all  commodities 
in  the  second  preceding  month  as  re¬ 
ported  on  a  1947-1949  base  by  the  Bureau 
of  Labor  Statistics,  United  States  De¬ 
partment  of  Labor,  by  the  average  of 
the  monthly  indexes  reported  on  the 
same  base  for  the  year  1948. 

(b)  Multiply  the  base  price  of  $5.66 
by  the  result  determined  pursuant  to 
paragraph  (a)  of  this  section.  Express 
the  result  to  the  nearest  cent. 

(c)  For  each  month  during  the  3  year 
period  ending  with  the  second  preceding 
month,  calculate  to  one  decimal  place 
the  percentage  that  the  total  volume  of 


milk  in  Classes  I-A,  I-B,  and  I-C  under 
this  order,  and  under  the  North  Jersey 
order  was  of  the  total  volume  of  reported 
receipts  from  producers  and  from  unre¬ 
vealed  sources  under  both  of  such  orders 
(these  percentages  to  be  referred  to  as 
utihzation  percentages) :  Provided,  how¬ 
ever,  That  in  using  the  above  formula  for 
the  flrst  thirty-nine  months  after  the 
effective  date  of  this  subpart,  the  flgures 
used  in  such  computation  for  any  period 
of  time  previous  to  the  effective  date  of 
this  subpart  shall  be  flgures  derived  from 
the  operation  of  the  New  York  order  ex¬ 
cept  that  the  figure  computed  in  accord¬ 
ance  with  this  section  for  each  of  the 
three  months  previous  to  the  effective 
date  of  any  federal  order  regulating  the 
handling  of  milk  in  the  North  Jersey 
marketing  area  shall  have  added  to  it 
the  respective  percentage  point  from  the 
following  list: 


January _ - 

4.2 

July  - - 

3.8- 

February 

4.5 

August _ 

3.2 

March _ 

4.9 

September _ _ 

3.7 

April _ _ 

6.0 

October  _ 

2.7 

May _ _ 

4.8 

November _ _ 

2.6 

June _ 

4.8 

December _ 

3.1 

(d)  Calculate  the  average  of  the  36 
monthly  utilization  percentages  for  the 
3  year  period  ending  with  the  second  pre¬ 
ceding  month. 

(e)  Calculate  the  average  of  the  6 
utilization  percentages  for  the  second 
and  third  preceding  months  and  for  the 
same  months  of  the  2  preceding  years. 

(f)  Divide  the  result  determined  pur¬ 
suant  to  subsection  (e)  of  this  paragraph 
by  the  result  determined  pursuant  to 
paragraph  (d)  of  this  section  expressing 
the  result  to  thiee  decimal  places. 

(g)  Calculate  the  average  of  the  2 
utilization  percentages  in  the  second  and 
4hird  preceding  months. 

(h)  Divide  the  result  determined  pur¬ 
suant  to  paragraph  (g)  of  this  section 
by  the.^result  determined  pursuant  to 
paragraph  (f)  of  this  section.  Express 
the  result  to  one  decimal  place  and  add 
100. 

(i)  Calculate  a  utilization  adjustment 
percentage  by  subtracting  the  base  utili¬ 
zation  percentages  of  63.6  from  the  result 
determined  pursuant  to  paragraph  (h) 
of  this  section. 

(j)  Multiply  the  result  determined 
pursuant  to  subsection  (b)  of  this  para¬ 
graph  by  the  utilization  adjustment  per¬ 
centage  determined  pursuant  to  para¬ 
graph  (i)  of  this  section. 

(k)  Multiply  the  result  determined 
pursuant  to  paragraph  (j)  of  this  section 
by  the  following  seasonal  adjustment 
factor  for  the  month  for  which  the  Class 
I-A  price  is  being  determined: 


January _ _ 

1.05 

July  _ _ 

0.95 

February  ___« 

1.03 

Aug\lst _ _ 

1.00 

March  _ _ 

1.00 

September 

1.04 

April _ 

0.94 

October 

1.07 

May 

0.88 

November _ 

1.09 

June  _ 

0.88 

December _ 

1.07 

(1)  Whenever  any  of  the  following 
conditions  exist  for  3  consecutive 
months,  the  Secretary  shall  call  a  public 
hearing  promptly  to  consider  those  and 
other  economic  conditions,  or  promptly 
announce  his  determination  that  such  a 
hearing  should  not  be  held,  together  with 
reasons  for  such  determination: 


(1)  There  is  a  difference  of  more  than 
6  points  for  each  of  3  consecutive  months 
between  the  index  of  the  cost  of  produc¬ 
tion  announced  pursuant  to  §  927.46  (a) 
(6)  and  the  index  of  wholesale  prices 
(1948  base)  announced  pursuant  to 
§  927.45  (a)  (7). 

(2)  There  is  a  difference  of  more  than. 
15  points  for  each  of  3  consecutive 
months  between  90  percent  of  the  index 
of  the  cost  of  production  announced  pur¬ 
suant  to  §  927.46  (a)  (6)  and  the  index 
of  the  Class  I-A  price  annoimced  pur¬ 
suant  to  §  927.46  (a)  (7). 

(3)  The  Class  I-A  price  for  each  of  3 
consecutive  months  is  less  than  $1.00 
higher  than  the  condensery  price  an¬ 
nounced  pursuant  to  §  927.46  (a)  (8)  for 
such  months  or  more  than  $2.50  higher 
than  such  condensery  price. 

REPORTS  OF  HANDLERS 

§  927.50  Monthly  reports.  On  or  be¬ 
fore  the  10th  day  of  each  month,  each 
handler  shall  report  to  the  market  ad¬ 
ministrator,  for  the  preceding  month,  in 
the  manner  and  on  forms  prescribed  by 
the  market  administrator,  with  respect 
to  milk  or  milk  ^products  received  at  each 
of  his  pool  plants,  and  at  each  of  his 
plants  where  milk  or  milk  products  sub¬ 
jected  to  payments  under  §§  927.78  and 
927.79  were  handled,  the  following: 

(a)  The  total  quantity  of  milk  and  of 
each  milk  product  with  the  average  but¬ 
terfat  content  thereof,  received  from 
dairy  farmers,  from  other  plants,  from 
such  handler’s  own  farm,  from  other 
handlers,  and  from  other  sources ; 

(b)  The  total  quantity  of  milk  and  of 
each  milk  product  moved  out  of,  or  on 
hand  at,  such  plant,  the  average  butter¬ 
fat  content  thereof,  and  the  destination 
of  any  milk  or  milk  product  the  classifi¬ 
cation  of  which  wholly  or  partially  de¬ 
pends  upon  its  destination,  moved  out  of 
such  plant; 

(c)  The  disposition  of  milk  or  milk 
products  at  each  other  plant  at  which  the 
disposition  of  any  milk  or  milk  products 
is  claimed  as  the  basis  of  classification; 

(d)  The  computation  pursuant  to 
§  927.60  of  such  handler’s  net  pool  obli¬ 
gation;  and 

(e)  The  computation  of  the  amount  of 
any  payments  pursuant  to  §§  927.78  and 
927.79. 

(f )  The  amount  of  milk  to  be  paid  for 
to  producers  at  the  Class  III  price  pur¬ 
suant  to  the  fourth  and  fifth  provisos  of 
§  927.65. 

§  927.51  Producer  payroll  reports. 
Each  handler  shall  report  with  respect  to 
producers  as  follows: 

(a)  On  or  before  the  10th  day  after 
the  end  of  each  month,  the  information 
required  by  the  market  administrator 
with  respect  to  producer  additions,  pro¬ 
ducer  withdrawals,  and  changes  in 
names  of  farm  operators;  and 

(b)  On  or  before  the  last  day  of  each 
month,  such  handler’s  producer  payroll 
for  the  preceding  month,  which  shall 
show  for  each  producer: 

(1)  The  total  delivery  of  milk  with 
the  average  butterfat  test  thereof, 

(2)  The  amount  of  payment  due  such 
producer, 

(3)  Any  deductions  and  charges  made 
by  the  handler. 
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(4)  The  net  amount  of  payment  to 
such  producer  made  pursuant  to  §  §  927.65 
through  927.67,  and 

(5)  Such  other  information  with  re¬ 
spect  thereto  as  the  market  administra¬ 
tor  may  require. 

§  927.52  Storage  cream  reports,  (a) 
On  or  before  the  last  day  of  the  period 
for  establishing  classification  pursuant 
to  §  927.32,  or,  if  earlier,  not  later  than 
15  days  prior  to  the  date  of  final  removal 
of  the  cream  from  storage,  each  handler 
who  separates  milk  and  cream  from 
which  is  stored  as  a  basis  for  Class  III 
classification  pursuant  to  §  927.37  (e) 
(2)  shall  report  to  the  market  admin¬ 
istrator  on  forms  prescribed  by  the  mar¬ 
ket  administrator  information  with  re¬ 
spect  to  the  storage  of  cream.  Failure 
to  make  such  report  shall  result  in  the 
disallowance  of  Class  ni  classification 
pursuant  to  §  927.37  (e)  (2). 

(b)  The  handler  who  made  such  re¬ 
port  shall  report  to  the  market  admin¬ 
istrator,  not  later  than  the  end  of  the 
second  month  following  the  month  dur¬ 
ing  which  frozen  cream  is  utilized,  infor- 
mAtion  with  respect  to  the  utilization  of 
such  cream.  Failure  to  make  such  re¬ 
ports  shall  result  in  the  disallowance  of 
storage  cream  payments  pursuant  to 
§  927.77  (b) . 

(c)  With  respect  to  notices  of  trans¬ 
fer  of  cream  fiied  pursuant  to  §  927.37 
(e)  (2)  and  with  respect  to  storage 
cream  reports  filed  pursuant  to  this  sec¬ 
tion,  a  receipt  form  acknowledging  re¬ 
ceipt  of  such  notice  or  report  shall  be 
mailed  by  the  market  administrator  to 
the  handler  within  48  hours  after  such 
notice  or  report  is  received  by  the  market 
administrator. 

§  927.53  Other  reports.  At  such 
time  as  the  market  administrator  may 
request,  each  handler  shall  report  to  the 
market  administrator  in  the  manner  and 
on  forms  prescribed  by  the  market  ad¬ 
ministrator: 

(a)  The  total  quantity  of  milk  and  of 
each  milk  product  received  at  his  non¬ 
pool  plants,  with  the  average  butterfat 
content  thereof,  from  '  dairy  farmers, 
from  other  plants,  from  such  handler’s 
own  farm,  from  other  handlers,  and 
from  other  sources; 

(b)  The  total  quantity  of  milk  and 
of  each  milk  product  moved  out  of,  or  on 
hand  at,  his  non-pool  plants,  the  average 
butterfat  content  thereof,  and  the  des¬ 
tination  of  any  milk  or  milk  product 
moved  out  of  such  plants; 

(c)  Information  concerning  land, 
buildings,  surroundings,  facilities,  and 
equipment  at  any  of  his  plants; 

(d)  The  current  receipts  and  utiliza¬ 
tion  of  milk  at  each  of  his  pool  plants; 
and 

(e)  Such  other  information  as  may 
be  necessary  for  the  administration  of 
the  provisions  of  this  subpart. 

§  927.54  Verification  of  reports  and 
payments.  The  market  administrator 
shall  promptly  verify  all  reports  and  pay¬ 
ments  of  each  handler  by  audit  of  such 
handler’s  records  and  of  the  records  of 
any  handler  or  person  upon  whose  dis¬ 
position  of  milk  such  handler  claims 
classification,  and  each  such  handler 
'  shall,  during  the  usual  hours  of  business. 


make  available  to  the  market  adminis¬ 
trator  or  his  representative  such  records 
ilnd  facilities,  of  his  own  or  other  per¬ 
sons,  as  will  enable  the  market  admin¬ 
istrator  to: 

(a)  Verify  the  receipts  and  disposition 
of  all  milk  required  to  be  reported  pur¬ 
suant  to  §§  927.50  through  927.53,  and, 
in  case  of  errors  fir  omissions,  ascertain 
the  correct  figures ; 

(b)  Weigh,  sample,  and  test  for  but¬ 
terfat' content  the  milk  received  from 
producers  and  any  product  of  milk  upon 
which  classification  depends; 

(c)  Verify  the  payments  to  producers 
prescribed  in  §  i  927.65  through  927.67 ; 
and 

(d)  Verify  all  claims  for  payments 
pursuant  to  §§  927.76  and  927.77. 

(e)  Make  inspection  of  buildings  and 
their  surroundings,  facilities,  and  equip¬ 
ment  for  verification  purposes  and  to 
ascertain  what  constitutes  a  plant.  Pro¬ 
vided,  That  in  making  verification  pur¬ 
suant  to  all  paragraphs  of  this  section,  in 
case  such  verification  depends  on  audit 
of  records  of  handlers  under  the  North 
Jersey  order,  the  market  administrator 
may  rely  on  audits  made  by  the  adminis¬ 
trator  of  the  North  Jersey  order  in  lieu 
of  audit  under  this  section. 

§  927.55  Retention  of  records.  All 
books  and  records  required  under  this 
subpart  to  be  made  available  to  the  mar¬ 
ket  administrator  shall  be  retained  by 
the  handler  for  a  period  of  three  years  to 
begin  at  the  end  of  the  calendar  month 
to  which  such  books  and  records  pertain, 
except  that  all  such  books  and  records 
pertaining  to  transactions  before  August 
1,  1946,  shall  be  retained  until  October  1, 
1949y  Provided,  That  if,  within  such 
three-year  period,  or  before  October  1, 
1949,  whichever  is  applicable,  the  market 
administrator  notifies  the  handler  in 
writing  that  the  retention  of  such  books 
and  records,  or  of  specified  books  and 
records,  is  necessary  in  connection  with  a 
proceeding  under  section  8c  (15)  (A)  of 
the  act  or  a  court  action  specified  in  such 
notice,  the  handler  shall  retain  such 
books  and  records,  or  specified  books  and 
records,  until  further  written  notification 
from  the  market  administrator.  In 
either  case  the  market  administrator 
shall  give  further  written  notification  to 
the  handler  promptly  upon  the  termina¬ 
tion  of  the  litigation  or  when  the  records 
are  no  longer  necessary  in  connection 
therewith. 

§  927.56  Base  rating  plan.  The  base 
milk  of  each  producer  for  the  purpose  of 
computing  the  uniform  price  in  §  927.61 
and  determining  rates  of  payments 
to  producers  in  §  927.65  shall  be  de¬ 
termined  by  the  market  administrator, 
starting  with  the  first  year  this  subpart 
has  been  in  effect  since  the  previous 
August  1,  in  accordance  with  the  follow¬ 
ing  rules: 

(a)  Daily  base.  Each  producer’s  daily 
base  to  be  applied  in  March,  April,  May 
and  June  shall,  except  as  provided  in 
paragraph  (d)  of  this  section,  be  his  de¬ 
liveries  of  milk  to  a  handler  during  the 
previous  year  In  the  months  of  Augustt 
September,  October  and  November  di¬ 
vided  by  122,  expressed  to  the  nearest 
pound.  The  respective  handler  shall 
calculate  each  daily  base  and  notify  pro¬ 


ducers,  or  in  case  of  a  cooperative  asso¬ 
ciation  qualified  xmder  §  927.65,  shall 
notify  the  cooperative  association  of  the 
daily  bases  not  later  than  45  days  after 
the  end  of  the  base  making  period. 

(b)  Base  milk.  During  each  of  the 
months  of  March,  April,  May  and  June, 
the  base  milk  of  each  producer  shall  be 
his  deliveries  of  milk  to  a  handler  up  to 
the  quantity  obtained  by  multiplying  his 
daily  base  by  the  number  of  days  in  the 
month:  Provided,  That  upon  request  in 
writing  to  the  market  administrator 
made  not  later  than  December  31,  if  a 
producer  does  not  deliver  milk  during 
part  of  the  base  making  period  because 
of  extreme  hardship  in  production  con¬ 
ditions  on  his  farm  beyond  his  control, 
his  daily  base  shall  be  determined  by  di¬ 
viding  his  total  deliveries  of  milk  during 
the  base  making  period  by  the  number 
of  days  on  which  deliveries  were  made 
except  that  such  number  of  days  shall 
not  be  less  than  30. 

(c)  Excess  milk.  Excess  milk  shall  be 
all  milk  delivered  by  producers  to  han¬ 
dlers  in  excess  of  deliveries  of  base  milk. 

(d)  Transfer  of  daily  bases.  A  daily 
base  of  a  producer  determined  under 
paragraph  (a)  of  this  section  shall  be 
considered  attached  to  the  producer,  the 
farm  and  the  herd  of  cows  involved  in 
producing  such  base,  but  may  be  trans¬ 
ferred  by  the  market  administrator, 
upon  request  by  such  producer,  made  in 
writing  not  later  than  15  days  prior  to 
the  desired  date  of  such  transfer,  under 
the  following  conditions: 

(1)  If  the  producer  moves  his  herd  to 
another  farm  his  daily  base  may  be  used 
on  such  other  farm. 

(2)  If  the  producer  moves  to  another 
farm  without  the  herd  of  cows  which 
made  the  daily  base,  the  base  remains 
with  the  farm. 

(3)  If  the  producer  sells  or  otherwise 
disposes  of  his  farm  or  leases  or  rents  it, 
together  w'ith  the  herd  of  cows  which 
produced  the  daily  base,  the  base  may 
only  be  transferred  to  such  other  opera¬ 
tor  of  the  farm  and  herd. 

DETERMINATION  OF  UNIFORM  PRICE 

§  927.60  Net  pool  obligation  of  han~ 
dlers.  Milk  received  from  handler’s  own 
farm  up  to  1,000  pounds  per  day  if  the 
handler  receive  no  milk  from  other  pro¬ 
ducers  or  plants,  shall  not  be  included 
in  the  determination  of  the  uniform 
price,  and  such  milk  shall  be  deemed  ex¬ 
cluded  by  the  phrase  “milk  received  from 
producers’’  as  such  phrase  is  used  in  this 
section  and  in  §§  927.43,  927.61,  927.74, 
927.76,  927.77,  and  927.80. 

(a)  Determine  the  classification  pur¬ 
suant  to  §§  927.30  through  927.37  of  milk 
received  from  producers  at  each  pool 
plant; 

(b)  Subject  to  adjustment  for  appro¬ 
priate  differentials  pursuant  to  §§  927.41 
and  927.42,  multiply  the  Class  I-C  milk 
by  20  cents  per  hundredweight,  multiply 
the  remaining  milk  in  each  class  by  the 
class  price,  multiply  the  skim  milk  sub¬ 
ject  to  the  fiuid  skim  differential  by  the 
fluid  skim  differential  per  hundred¬ 
weight,  and  add  together  the  resulting 
values; 

(c)  Deduct,  In  the  case  of  each  plant 
where  the  average  butterfat  content  of 
all  milk  received  from  producers  is  in 
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excess  of  3.5  percent,  and  add,  in  the 
case  of  each  plant  where  the  butterfat 
content  of  all  milk  received  from  pro¬ 
ducers  is  less  than  3.5  percent,  the  total 
value  of  the  butterfat  differential  ap¬ 
plicable  pursuant  to  §  927.67 ; 

(d)  Deduct,  in  the  case  of  each  plant 
nearer  the  midpoint  of  the  Lincoln  Tim- 
nel  than  the  201-210  mile  zone,  and  add, 
in  the  case  of  each  plant  farther  from 
the  midpoint  of  the  Lincoln  Tunnel  than 
the  201-210  mile  zone,  the  sum  obtained 
by  multiplying  the  milk  received  from 
producers  by  the  zone  differential  set 
forth  in  column  C  of  the  schedule  in 
§  927.42  applicable  to  the  plant; 

(e)  Deduct  the  total  amount  of  the 
butter-cheese  adjustment  computed  pur¬ 
suant  to  §  927.43 ; 

(f )  With  respect  to  milk  received  from 
producers,  deduct  10  cents  per  himdred- 
weight  at  plants  located  at  Honesdale, 
Milanville,  and  Lookout,  Pennsylvania; 
20  cents  per  hundredweight  at  plants  in 
the  marketing  area  and  at  plants  located 
at  Accord,  Ellenville,  Gardiner,  Kyserike, 
New  Paltz,  Phinney’s  Crossing,  Wallkill, 
and  West  Coxsackie,  New  York,  and  in 
the  following  counties: 

New  Jersey:  Burlington,  Hunterdon,  Mor¬ 
ris.  Passaic,  Somerset,  Sussex,  Warren. 

New  York:  Columbia. 

Connecticut :  Litchfield. 

Massachusetts :  Berkshire. 

Provided,  That  with  regard  to  the  pay¬ 
ments  specified  in  this  section,  no  pro¬ 
ducer  shall  be  entitled  to  such  payments 
if  the  milk  house  on  his  farm  is  located 
outside  the  above  specified  counties  and 
if  such  milk  house  is  nearer  to  a  pool 
plant  outside  such  counties  than  it  is  to 
a  pool  plant  within  such  counties  or  to 
one  of  the  plants  individually  named  in 
such  subdivisions. 

(g)  Add  together  the  handler’s  net 
pool  obligation  for  all  plants  at  which 
milk  was  received  from  producers. 

§  927.61  Computation  of  the  uniform 
price.  The  market  administrator  shall, 
on  or  before  the  14th  day  of  each  month, 
audit  for  mathematical  correctness  and 
obvious  errors  the  report  submitted  for 
the  preceding  month  by  each  handler. 
If  the  unreserved  cash  balance  in  the 
producer  settlement  fund  to  be  included 
in  the  computation  is  less  than  two  cents 
per  hundredweight  of  milk  received  from 
producers  on  all  reports,  the  report  of 
any  handler  who  has  not  made  pa3mient 
of  the  last  monthly  pool  debit  aceoimt 
rendered  pursuant  to  S  927.71  shall  not 
be  included  in  the  computation  of  the 
uniform  price.  The  report  of  such  han¬ 
dler  shall  not  be  included  in  the  compu¬ 
tation  for  succeeding  months  until  he  has 
made  full  pasonent  of  outstanding 
monthly  pool  debits.  Subject  to  the 
aforementioned  conditions,  the  market 
administrator  of  this  subpart  and  the 
market  administrator  of  the  North  Jer¬ 
sey  order,  shall,  jointly  compute  the  uni¬ 
form  price  in  the  following  manner: 

(a)  Combine  into  one  total  the  net 
pool  obligations  of  all  handlers  under  this 
order  and  the  North  Jersey  order; 

(b)  Subtract  the  total  of  payments  re¬ 
quired  to  be  made  for  such  month  by 
§  927.76  of  this  order  and  §  927.76  of  the 
North  Jersey  order; 
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(c)  Add  to  the  total  payments  required 
to  be  made  by  handlers  for  such  month 
pursuant  to  §§  927.78  and  927.79  of  this 
order  and  the  North  Jersey  order; 

(d)  Add  the  amount  of  unrserved  cash 
in  the  producer  settlement  fimd; 

(e)  Subtract  an  amoimt  equal  to  not 
less  than  eight  cents  nor  more  than  nine 
cents  per  hundredweight  of  milk  received 
from  producers  to  provide  against  the 
contingency  of  errors  in  reports  and  pay¬ 
ments  or  of  delinquencies  in  payments 
by  handlers;  under  this  order  and  the 
North  Jersey  order; 

(f)  Subtract  the  amounts  payable  to 
producers  under  the  fourth  and  fifth 
provisos  of  §  927.65  of  this  order  and  the 
North  Jersey  order; 

(g)  Subtract  the  amount  of  milk  on 
which  the  payments  were  made  tovpro- 
ducers  under  the  fourth  and  fifth  pro¬ 
visos  of  §  927.65  of  this  order  and  the 
North  Jersey  order; 

(h)  Subtract  the  Class  I-C  milk  of  all 
handlers  whose  reports  are  included  in 
this  computation  from  the  total  milk 
received  from  producers  by  all  such  han¬ 
dlers  under  this  order  and  .the  North 
Jersey,  order;  and 

(i)  Divide  the  result  obtained  in  para¬ 
graph  (f)  of  this  section  by  the  result 
obtained  in  paragraph  (h)  of  this  section. 
The  result  shall  be  known  as  the  uniform 
price  for  milk  containing  3.5  percent  but¬ 
terfat  received  from  producers  at  plants 
in  the  201-210  mile  zone. 

§  927.62  Announcement  of  uniform 
price  and  weighted  average  butterfat  dif~ 
ferential.  The  market  administrator 
shall  announce,  not  later  than  the  14th 
day  of  each  month,  the  uniform  price 
computed  pursuant  to  §  927.61  and.  not 
later  than  the  5th  day  of  each  month, 
the  weighted  average  butterfat  differen¬ 
tial  pursuant  to  §  927.67. 

PAYMENT  BY  HANDLERS  DIRECTLY  TO 
PRODUCERS 

§  927.65  Time  and  rate  of  payments. 
On  or  before  the  25th  day  of  each  month 
each  handler  shall  make  payment  to 
each  producer  for  all  milk  delivered  by 
such  producer  during  the  preceding 
month  at  not  less  than  the  uniform  price 
subject  to  differentials  set  forth  in 
§§  927.66  and  927.67 :  Provided,  That  each 
handler  which  is  also  a  cooperative  mar¬ 
keting  association  determined  by  the 
Secretary  to  be  qualified  under  the  Cap- 
per-Volstead  Act  may,  with  respect  to 
producers  who  are  members  of  and  under 
contract  with  such  association,  make 
distribution,  in  accordance  with  the 
contract  between  the  association  and 
such  members,  of  the  net  proceeds  of  all 
its  sales  in  all  markets  in  all  use  classi¬ 
fications.  Whenever  verification  by  the 
market  administrator  of  the  payment  to 
any  producer  or  cooperative  associa¬ 
tion  of  producers  for  milk  delivered  to 
any  handler  discloses  payment  of  less 
than  is  required  by  this  subpart,  the 
handler  shall  make  up  such  pa3rment  to 
the  producer  or  cooperative  association 
of  producers  not  later  than  the  time  of 
making  payment  next  following  such 
disclosure:  Provided  further.  That  if  a 
handler  claims  that  he  cannot  make  the 
required  pasrment  because  the  producer 
is  deceased  or  cannot  be  located,  or  be¬ 


cause  the  cooperative  association  or  its 
lawful  successor  or  assignee  is  no  longer 
in  existence,  such  payment  shall  be  made 
to  the  producer  settlement  fuhd,  and 
in  the  event  that  the  handler  subse¬ 
quently  locates  and  pays  the  producer  or 
a  lawful  claimant,  or  in  the  event  that 
the  handler  no  longer  exists  and  a  lawful 
claim  is  later  established,  the  market 
administrator  shall  make  such  payment 
from  the  producer  settlement  fund  to 
the  handler  or  to  the  lawful  claimant 
as  the  case  may  be:  Provided  further. 
That  if  not  later  than  the  date  when 
such  pasmaent  is  required  to  be  made, 
legal  proceedings  have  been  instituted 
by  the  handler  for  the  purpose  of  ad¬ 
ministrative  or  judicial  review  of  the 
market  administrator’s  findings  upon 
verification  as  provided  above,  such 
payment  shall  be  made  to  the  producer 
settlement  fund  and  shall  be  held  in 
reserve  until  such  time  as  the  above- 
mentioned  proceedings  have  been  com¬ 
pleted,  or  until  the  handler  submits 
proof  to  the  market  administrator  that 
the  required  pasrment  has  been  made  to 
the  producer  or  association  of  producers, 
in  which  latter  event  the  payment  shall 
be  refimded  to  the  handler:  Provided 
further.  That  in  paying  producers  for 
milk  for  each  of  the  months  of  March 
through  June,  the  amount  of  excess 
milk  delivered  by  each  producer  defined 
in  accordance  with  §  927.56  shall  be 
paid  for  at  the  Class  III  price,  subject 
to  the  same  differentials  as  provided  in 
§§  927.66  and  927.67:  Provided  further. 
That  in  paying  any  producer  who  did  not 
regularly  sell  milk  during  a  period  of 
thirty  days  next  preceding  the  effective 
date  of  this  subpart  for  consumption  in 
the  marketing  area  covered  hereby,  pay¬ 
ments  to  such  producer,  for  the  period 
beginning  with  the  first  regular  delivery 
by  such  producer  and  continuing  until 
the  end  of  two  full  calendar  months  fol¬ 
lowing  the  first  day  of  the  next  succeed¬ 
ing  calendar  month  shall  be  at  the 
price  set  forth  in  §  927.40  (c)  less  the 
largest  adjustment  set  forth  in  §  927.43. 

§  927.66  Transportation  and  location 
differentials.  The  uniform  price  at  any 
plant  shall  be: 

(a)  Plus  or  minus  the  differential 
shown  in  column  D  of  the  schedule  con¬ 
tained  in  §  927.42  for  the  zone  of  the 
plant  in  effect  pursuant  to  §  927.42;  and 

(b)  Plus  the  differentials,  if  any,  ap¬ 
plicable  pursuant  to  §  927.60  (f)  plus 
five  cents. 

§  927.67  Butterfat  differential.  The 
uniform  price  shall  be  plus  or  minus,  as 
the  case  may  be,  for  each  one-tenth  of  1 
percent  above  or  below  3.5  percent  of 
average  butterfat  content  of  milk  deliv¬ 
ered  by  any  producer  during  any  month, 
an  amount  equivalent  to  the  average  of 
the  butterfat  differentials  determined 
pursuant  to  §  927.41,  for  each  class 
weighted  by  the  pounds  of  butterfat  in 
the  milk  in  each  such  class  used  in  the 
computation  of  the  uniform  price  for  the 
preceding  month.  Such  differential  shall 
be  computed  to  the  nearest  even  tenth 
of  a  cent. 

§  927.68  Direct  delivery  differential. 
The  uniform  price  for  milk  delivered  by 
producers  to  any  plant  within  the  mile- 
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age  zones  hereinafter  specified  and  from 
which  milk  is  delivered  either  to  stores 
or  consumers  or  both  without  passing 
through  any  other  plant  shall  be  plus 
the  respective  amount  set  forth  for  each 


of  such  zones: 


Mileage  zone  (miles) :  ^ 

1-10 . 

11-20 . 

21-30 . . . . 

31-40 . 

41-50 . 

51-60 _ _ 

61-70 . 

71-80-__ . . 

81-90 . . . 

91-100 _ - . . 


Direct  delivery 
differential 
{cents  per 
hundredweight) 
- 15 

. —  131/a 

-  12 

.  lOi/a 

_  9 

-  IV2 

_  6 

. 

_  3 

-  r/a 


PRODUCER  SETTLEMENT  FUND  AND  ITS 
OPERATION 

§  927.70'  Producer  settlement  fund. 
The  market  administrator  of  this  sub¬ 
part  shall,  and  the  market  administrator 
of  the  North  Jersey  order,  shall  jointly 
establish  and  maintain  a  separate  fund 
known  as  “the  producer  settlement  fund’' 
into  which  they  shall  deposit  all  pay¬ 
ments  and  out  of  which  they  shall  make 
all  payments  pursuant  to  §  927.72 . 
through  927.79  of  this  order  and  the 
North  Jersey  order. 

§  927.71  Handlers*  accounts.  The 
market  administrator  shall  establish  an 
account  for  each  handler  who  is  required 
to  make  payments  to  the  producer  set¬ 
tlement  fund  or  who  received  payments 
from  the  producer  settlement  fund. 
After  computing  the  uniform  price  and 
each  handler’s  pool  debit  or  credit  each 
month,  and  at  such  times  as  he  deems 
appropriate,  the  market  administrator 
shall  render  each  handler  a  statement  of 
his  account  showing  the  debit  or  credit 
balance,  together  with  all  debits  or  cred¬ 
its  entered  on  such  handler’s  account 
since  the  previous  statement  was  ren¬ 
dered. 

§  927.72  Payment  to  the  producer  seU 
tlement  fund.  On  or  before  the  *18th 
day  of  each  month  each  handler  shall 
make  full  payment  of  the  debit  balance, 
if  any,  of  such  handler  shown  on  the  last 
statement  of  account  rendered  pursuant 
to  §  927.71. 

§  927.73  Payments  out  of  producer 
settlement  fund.  On  or  before  the  20th 
day  of  each  month  the  market  adminis¬ 
trators  of  this  subpart  and  the  North 
Jersey  order  shall  jointly  make  payment 
to  each  handler  under  this  subpart  and 
the  North  Jersey  order  of  the  credit  bal¬ 
ance,  if  any,  of  such  handler  shown  on 
the  last  statement  of  account  rendered 
pursuant  to  §  927.71  of  this  order  or  sec¬ 
tion  71  of  the  North  Jersey  order.  If,  at 
any  such  time,  the  balance  in  the  pro¬ 
ducer  settlement  fund  is  insufficient  to- 
make  full  payment  due  to  each  handler, 
the  market  administrator  shall  reduce 
uniformly  the  payments  to  each  handler 
and  shall  complete  such  payments  as 
soon  as  the  necessary  funds  are  avail¬ 
able.  No  handler  who,  on  the  25th  day 
of  the  month,  has  not  received  such  pay¬ 
ments  in  full  from  the  market  adminis¬ 
trator  shall  be  deemed  to  be  in  violation 
§  §  927.65  through  927.67  if  he  reduces 
his  total  payments  to  producers  for  milk 


delivered  by  such  producers  during  the 
preceding  month  by  not  more  than  the 
amount  of  the  reduction  in  payment 
from  the  producer  settlement  fimd. 

§  927.74  Handlers*  pool  dehit  or 
credit.  After  computing  the  uniform 
price  for  each  month,  the  market  ad¬ 
ministrator  shall  compute  each  handler’s 
pool  debit  or  pool  credit  as  follows: 

(a)  Add  to  each  handler’s  net  pool 
obligations  the  value  of  his  Class  I-C 
milk  at  the  imiform  price. 

(b)  Multiply  the  quantity  of  milk  re¬ 
ceived  by  each  handler  from  producers 
by  the  uniform  price. 

(c)  If  the  result  obtained  in  para¬ 
graph  (b)  of  this  section  is  less  than  the 
result  in  paragraph  (a)  of  this  section, 
the  difference  shall  be  entered  on  the 
handler’s  producer  settlement  fund  ac¬ 
count  as  such  handler’s  pool  debit. 

(d)  If  the  result  obtained  in  para¬ 
graph  (b)  of  this  section  is  greater  than 
the  result  in  paragraph  (a)  of  this  sec¬ 
tion,  the  difference  shall  be  entered  on 
the  handler’s  producer  settlement  fund 
account  as  such  handler’s  pool  credit. 

§  927.75  Adjustments  of  errors  in 
payments.  Whenever  verification  by  the 
market  administrator  of  reports  or  pay¬ 
ments  of  any  handler  discloses  errors 
made  in  payments  to  or  from  the  pro¬ 
ducer  settlement  fund,  the  market  ad¬ 
ministrator  shall  debit  the  handler’s 
producer  settlement  fund  account  for 
any  unpaid  amount.  Whenever  verifi¬ 
cation  discloses  that  payment  is  due  from 
the  market  administrator  to  any  han¬ 
dler,  the  market  administrator  shall 
credit  the  handler’s  producer  settlement 
fund  account  for  any  such  amount. 

§  927.76  Cooperative  payments  for 
market-wide  services.  Payments  shall 
be  made  to  qualified  cooperatives  or  to 
federation  under  the  conditions,  in  the 
manner,  and  at  the  rates  set  forth  in 
this  section. 

(a)  Definitions.  As  used  in  this  sec¬ 
tion  the  following  terms  shall  have  the 
following  meanings:  - 

(1)  “Cooperative”  means  a  coopera¬ 
tive  association  of  producers  which  is 
duly  incorporated  under  the  cooperative 
corporation- laws  of  a  state;  is  qualified 
under  the  Capper-Volstead  Act  (7 
U.  S.  C.  291  et  seq.) ;  lias  all  its  activities 
under  the  control  of  its  members;  and 
has  full  authority  in  the  sale  of  its 
members’  milk. 

(2)  “Federation”  means  a  federation 
of  cooperatives. 

(3)  “Federated  cooperative”  means  a 
cooperative  which  is  a  member  of  a  fed¬ 
eration  and  on  whose  membership  the 
federation  is  an  applicant  for  or  receives 
payments  under  subparagraph  (2)  of 
paragraph  (f)  of  this  section.' 

(4)  “Member”  means,  when  used  with 
respect  to  a  member  of  a  cooperative  or 
of  a  federated  cooperative,  only  a  mem¬ 
ber  who  is  also  a  producer,  as  defined  in 
§  927.6  or  section  6  of  the  North  Jersey 
Order. 

(b)  Qualified  cooperatives  and  federa¬ 
tions.  A  cooperative  or  federation  may 
submit  an  application  to  the  market  ad¬ 
ministrator  for  payments  imder  the 
provisions  of  this  section.  In  accord¬ 
ance  with  the  requirements  of  the  rules 


and  regulations  Issued  by  the  market 
administrator,  any  such  application  shall 
include  a  written  description  of  the  ap¬ 
plicant’s  program  for  the  performance  of 
market-wide  services,  including  evidence 
that  adequate  facilities  and  personnel 
will  be  maintained  by  it  so  as  to  enable 
it  to  perform  the  market-wide  services; 
and  the  application  shall  contain  a 
statement  by  the  applicant  that  it  will 
perform  the  required  market-wide  serv¬ 
ices  for  which  it  is  applying  for  pay¬ 
ments.  The  application  shall  set  forth 
all  necessary  data  so  as  to  enable  the 
market  administrator  to  determine 
whether  it  meets  the  qualification  re¬ 
quirements  with  respect  to  the  payments 
for  w'hich  the  application  is  submitted. 
For  the  purpose  of  meeting  the  minimum 
membership  requirements  of  4,000  and 
6,000  specified  in  this  subsection,  mem¬ 
bers  shall  include  the  members  who  are 
producers  as  defined  in  §  927.76  of  this 
order  and  section  76  of  the  North  Jersey 
order.  An  application  shall  be  approved 
by  the  market  administrator  only  if  he 
determines  that: 

(1)  In  the  case  of  a  cooperative : 

(i)  It  has  not  less  than  4,000  members 
and  receives  from  its  members  not  less 
than  1  cent  per  hundredweight  of  milk 
delivered  by  them:  Provided,  That  no 
person  shall  be  counted  in  this  respect 
as  a  member  if  he  is  a  member  of  an¬ 
other  cooperative  which  is  an  applicant 
for  or  which  receives  cooperative  pay¬ 
ments,  or  if  he  is  a  member  of  a  federated 
cooperative. 

(ii)  If  the  application  is  also  for  an 
additional  payment  under  subparagraph 

(3)  of  paragraph  (f)  of  this  section,  it 
has  not  less  than  6,000  members  and  re¬ 
ceives  from  its  members  not  less  than  1 
cent  per  hundredweight  of  milk  de¬ 
livered  by  them,  subject  to  the  proviso  in 
subdivision  (i)  of  this  subparagraph. 

(iii)  If  the  application  is  also  for  an 
additional  payment  under  subparagraph 

(4)  of  paragraph  (f)  of  this  section,  the 
cooperative  is  an  operating  cooperative 
which  operates  marketing  facilities,  i.  e., 
pool  plant (s),  at  which  it  receives  at 
least  25  per  centum,  by  weight,  of  the 
milk  marketed  by  its  members:  Pro¬ 
vided,  That  in  determining  whether  the 
25  per  centum  minimum  requirement  is 
complied  with,  there  shall  be  excluded 
the  milk  delivered  by  a  member  of  the 
cooperative  who  is  a  member  of  another 
cooperative  which  is  an  applicant  for  or 
which  receives  cooperative  payments  on 
the  same  milk  or  which  is  a  federated 
cooperative  in  a  federation  which  is  an 
applicant  for  or  receiving  cooperative 
payments  on  the  same  milk. 

(2)  In  the  case  of  a  federation: 

(i)  It  is  duly  incorporated  under  the 
law's  of  a  state. 

(ii)  It  has  contracts  with  each  of  its 
federated  cooperatives  under  which  the 
cooperatives  agree  to  remain  in  the  fed¬ 
eration  for  at  least  one  year,  and  such 
contracts  cover  or  will  be  renewed  for  a 
yearly  period  for  every  subsequent  year 
for  which  the  federated  cooperatives  are 
to  be  included  within  the  membership  of 
the  federation  for  cooperative  payment 
purposes. 

(iii)  Its  federated  cooperatives  have 
an  aggregate  of  not  less  than  4,000  mem- 
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bers  and  the  federated  cooperati\’CS  re¬ 
ceive  from  their  members  not  less  than  1 
cent  per  hundredweight  of  milk  deliv¬ 
ered  by  them;  and  its  federated  coopera¬ 
tives  will  pay  to  the  federation,  when  re¬ 
quired  by  rules  and  regulations  issued 
by  the  market  administrator,  the  mini¬ 
mum  monthly  payment  specified  i^  the 
rules  and  regulations  to  finance  the 
activities  of  the  federation  that  are  not 
market-wide  in  character:  Provided, 
That  no  person  shall  be  counted  in  this 
respect  as  a  member  if  he  is  a  member 
of  a  cooperative  which  is  an  applicant 
for  or  which  receives  cooperative  pay¬ 
ments,  or  if  he  is  a  member  of  another 
federated  cooperative. 

(iv)  If  the  application  is  also  for  an 
additional  payment  under  subparagraph 

(3)  of  paragraph  (f)  of  this  section,  the 
aggregate  membership  of  the  federated 
cooperatives  is  not  less  than  6,000  mem¬ 
bers  and  the  federated  cooperatives  re¬ 
ceive  from  their  members  not  less  than 
1  cent  per  hundredweight  of  milk  deliv¬ 
ered  by  their  members,  subject  to  the 
proviso  in  subdivision  (iii)  of  this  sub- 
paragraph. 

(V)  If  the  application  is  also  for  an  ad¬ 
ditional  payment  under  subparagraph 
(5)  of  paragraph  (f)  of  this  section,  the 
federation  operates  marketing  facilities, 
i.  e.,  pool  plant(s),  or  the  federated  co¬ 
operatives  operate  marketing  facilities, 
at  which  is  received  at  least  25  per 
centum,  by  weight,  of  the  milk  marketed 
by  the  members  of  the  federated  cooper¬ 
atives:  Provided,  That  in  determining 
whether  the  25  per  centum  minimum 
requirement  is  complied  with,  there  shall 
be  excluded  the  milk  delivered  by  mem¬ 
bers  of  a  cooperative  which  is  an  appli¬ 
cant  for  or  which  receives  cooperative 
payments  on  the  same  milk,  or  which  is 
a  federated  cooperative  in  another  fed¬ 
eration  which  is  an  applicant  for  or  re¬ 
ceiving  cooperative  payments  on  the 
same  milk,  or  which  is  not  meeting  the 
requirements  of  this  section  applicable 
to  it. 

(3)  The  applicant  cooperative  or  fed¬ 
eration  demonstrates  that  it  has  the 
ability  to  perform  the  market-wide  serv¬ 
ices  for  which  application  is  made,  and 
that  such  sei-vices  will  be  performed. 

(4)  The  applicant  cooperative  or  the 
federated  cooperatives  of  an  applicant 
federation  are  in  no  way  precluded  from 
arranging  for  the  utilization  of  milk  un¬ 
der  their  respective  control  so  as  to  yield 
the  highest  available  net  return  to  all 
producers  without  displacing  an  equiva¬ 
lent  quantity  of  other  producer  milk  in 
the  preferred  classification. 

(c)  Notice  of  qualification  or  denial: 
Effective  date.  Upon  determination  by 
the  market  administrator  that  a  coopera¬ 
tive  or  a  federation  is  qualified  to  receive 
payment  for  performance  of  the  market- 
wide  services,  he  shall  transmit  such 
determination  to  the  applicant  coopera¬ 
tive  or  federation  and  publicly  announce 
the  issuance  of  the  determination.  The 
determination  shall  be  effective  with  re¬ 
spect  to  milk  delivered  on  and  after  the 
first  day  of  the  month  following  issuance 
•f  the  determination.  If,  after  consid¬ 
eration  of  an  application  for  payments 
for  market-wide  services,  the  market  ad¬ 
ministrator  determines  that  the  coopera¬ 


tive  or  federation  is  not  qualified  to  re¬ 
ceive  such  payments,  he  shall  promptly 
notify  the  applicant  and  specifically  set 
forth  in  such  notice  his  reasons  for  de¬ 
nial  of  the  application. 

(d)  Requirements  for  continued  quali~ 
fication.  Prom  time  to  time  and  in  ac¬ 
cordance  with  rules  and  regulations 
which  may  be  Issued  by  the  market  ad¬ 
ministrator,  each  qualified  cooperative  or 
federation  must  demonstrate  to  the  mar¬ 
ket  administrator  that  it  continues  to 
meet  the  qualification  requirements  for 
the  payments  and  is  fully  performing  the 
market-wide  services  for  which  it  is  be¬ 
ing  paid. 

(e)  Market-wide  services.  Each  co¬ 
operative  or  federation  shall  perform  the 
market-wide  services  enumerated  in  this 
paragraph.  Such  services  are:  (1)  Ana¬ 
lyzing  milk  marketing  problems  and  their 
solutions,  conducting  market  research 
and  maintaining  current  information  as 
to  all  market  developments,  preparing 
and  assembling  statistical  data  relative 
to  prices  and  marketing  conditions,  and 
making  an  economic  analysis  of  all  such 
data;  (2)  determining  the  need  for  the 
formulation  of  amendments  to  the  order 
and  proposing  such  amendments  or  re¬ 
questing  other  appropriate  action  by  the 
Secretary  or  the  market  administrator 
in  the  light  of  changing  conditions;  (3) 
participating  in  proceedings  with  respect 
to  amendments  to  the  order,  including 
the  preparation  and  presentation  of  evi¬ 
dence  at  public  hearings,  the  submission 
of  appropriate  briefs  and  exceptions,  and 
also  participating,  by  voting  or  otherwise, 
in  the  referenda  relative  to  amendments; 

(4)  participating  in  the  meetings  called 
by  the  market  administrator,  such  as 
meetings  with  respect  to  niles  and  regu¬ 
lations  issued  under  the  order,  including 
activities  such  as  the  preparation  and 
presentation  of  data  at  such  meetings 
and  briefs  for  submission  thereafter; 

(5)  conducting  a  comprehensive  educa¬ 
tion  program  among  producers — i.  e., 
members  and  non-members  of  coopera¬ 
tives — and  keeping  such  producers  well 
informed  for  participation  in  the  ac¬ 
tivities  under  the  regulatory  order  and, 
as  a  part  of  such  program,  issuing  pub¬ 
lications  that  contain  relevant  data  and 
information  about  the  order  and  its  op¬ 
eration,  and  the  distribution  of  such 
publications  to  members  and,  on  the 
same  subscription  basis,  to  non-members 
who  request  it,  and  holding  meetings  at 
which  members  and  non-members  may 
attend;  and  (6Mn  the  case  of  a  coopera¬ 
tive  or  federation  which  receives  an  ad¬ 
ditional  payment  under  subparagraph 
(4)  or  (5)  of  paragraph  (f)  of  this  sec¬ 
tion,  operating  marketing  facilities,  or 
having  within  its  membership  federated 
cooperatives  operating  marketing  facili¬ 
ties,  i.  €.,  pool  plant(s) ,  at  which  is  re¬ 
ceived  at  least  25  per  centum,  by  weight, 
of  the  milk  marketed  by  all  the  members 
of  the  cooperative  or  by  all  the  members 
of  the  federated  cooperatives’  members. 

(f)  Rate,  computation,  time,  and 
method  of  payment.  (1)  Subject  to  the 
provisions  of  paragraph  (g)  of  this  sec¬ 
tion,  the  market  administrator,  on  or 
before  the  25th  day  of  each  month,  shall 
make  payment  out  of  the  producer  set¬ 
tlement  fund,  or  issue  equivalent  credit 


therefor,  to  each  cooperative  or  federa¬ 
tion  which  is  qualified  for  such  payments 
for  market-wide  services.  The  payment 
to  a  cooperative  shall  be  based  upon  the 
milk  reported  by  cooperative  or  proprie¬ 
tary  handlers  to  have  been  received  dur¬ 
ing  the  preceding  month  from  its  mem¬ 
bers,  and  the  payment  to  a  federation 
shall  be  based  upon  the  milk  reported 
by  cooperative  or  pr^rietary  handlers  to 
have  been  received  during  the  preceding 
month  from  the  members  of  its  federated 
cooperatives,  subject  in  both  instances  to 
adjustment  upon  verification  by  the 
market  administrator. 

(2)  Such  payment  or  credit  shall  be  at 
the  rate  of  2  cents  per  hundredweight  of 
milk  in  accordance  with  subparagraph 
(1)  of  this  paragraph:  Provided,  That  in 
computing  payment  to  a  cooperative, 
there  shall  be  excluded  all  of  the  milk  of 
its  members  who  belong  to  another  co¬ 
operative  which  is  an  applicant  for  or 
which  receives  cooperative  payments  on 
the  same  milk  or  which  is  a  federated 
cooperative  in  a  federation  which  is  an 
applicant  for  or  receiving  cooperative 
payments  on  the  same  milk:  Provided 
further.  That  in  computing  payment  to  a 
federation  there  shall  be  excluded  all  of 
the  milk  of  members  of  a  cooperative 
which  is  an  applicant  for  or  which  re¬ 
ceives  cooperative  payments  on  the  same 
milk,  or  which  is  a  federated  cooperative 
in  another  federation  which  is  an  appli¬ 
cant  for  or  receiving  cooperative  pay¬ 
ments  on  the  same  milk,  or  which  is  not 
meeting  the  requirements  of  this  section 
applicable  to  it. 

(3)  Any  cooperative  that  has  at  least 
6,000  members  apd  any  federation  which 
has  an  aggregate  membership  of  its  fed¬ 
erated  cooperatives  of  at  least  6,000 
members  shall  receive  a  payment,  in  ad¬ 
dition  to  the  payment  provided  for  in 
subparagraph  (2)  of  this  paragraph,  of 
1  cent  per  hundredweight  of  milk  in 
accordance  with  subparagraph  (1)  of 
this  paragraph  and  subject  to  the  pro¬ 
visos  contained  in  subparagraph  (2)  of 
this  paragraph. 

(4)  Any  cooperative  that  operates 
marketing  facilities,  i.  e.,  pool  plant(s>, 
at  which  is  received  at  least  25  per 
centum,  by  weight,  of  the  milk  marketed 
by  its  members  shall  receive  a  payment, 
in  addition  to  the  pasunent  provided  for 
In  subparagraph  (2)  or  (3)  of  this  para¬ 
graph  of  1  cent  per  hundredweight  of  all 
milk  marketed  by  its  members  in  accord¬ 
ance  with  subparagraph  (1)  of  this  para¬ 
graph:  Provided,  That  in  computing  the 
payment  under  this  subparagraph  there 
shall  be  excluded  the  milk  delivered  by  a 
member  of  the  cooperative  who  is  a  mem¬ 
ber  of  another  cooperative  which  is  an 
applicant  for 'or  which  receives  coopera¬ 
tive  payments  on  the  same  milk  or  which 
is  a  federated  cooperative  in  a  federation 
which  is  an  applicant  for  or  receiving 
cooperative  payments  on  the  same  milk. 

(5)  Any  federation  that  operates  mar¬ 
keting  facilities,  i.  e.,  pool  plant(s),  or 
whose  members  include  one  or  more  fed¬ 
erated  cooperatives  that  operate  market¬ 
ing  facilities,  at  which  is  received  at  least 
25  per  centum  by  weight,  of  the  milk 
marketed  by  the  members  of  its  feder¬ 
ated  cooperatives  shall  receive  a  pay¬ 
ment,  in  addition  to  the  payment  pro¬ 
vided  for  In  subparagraph  (2)  or  (3)  of 
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this  paragraph,  of  1  cent  per  hundred¬ 
weight  of  all  milk  marketed  by  such 
members  in  accordance  with  subpara¬ 
graph  (1)  of  this  paragraph:  Provided, 
That  in  computing  the  payment  under 
this  subparagraph,  there  shall  be  ex¬ 
cluded  the  milk  delivered  by  members 
of  a  cooperative  which  is  an  applicant 
for  or  which  receives  cooperative  pay¬ 
ments  on  the  same  milk,  or  which  is  a 
federated  cooperative  in  another  federa¬ 
tion  which  is  an  applicant  for  or  receiv¬ 
ing  cooperative  payments  on  the  same 
milk,  or  which  is  not  meeting  the  re¬ 
quirements  of  this  section  applicable  to 
it. 

(6)  If  an  individually  qualified  coop¬ 
erative  is  affiliated  with  a  federation,  the 
cooperative  payment  shall  be  made  to 
such  cooperative  unless  its  contract  with 
the  federation  specifies  in  writing  that 
the  federation  is  to  receive  the  payments. 
Any  such  contract  must  authorize  the 
federation  to  receive  the  pasunents  for 
at  least  one  yea^,  and  such  agreement 
must  cover  or  be  renewed  for  a  yearly 
period  for  every  subsequent  year  for 
w’hich  the  federation  is  to  receive  the 
payments. 

(g)  Disqualification.  (1)  The  market 
administrator  shall  issue  an  order  wholly 
or  partly  disqualifying  a  previously  qual¬ 
ified  cooperative  or  federation  for  pay¬ 
ments  authorized  pursuant  to  this  sec¬ 
tion  and  such  payments  shall  not  there¬ 
after  be  made  to  it  if  he  determines  that: 

(1)  The  cooperative  of  federation  no 
longer  complies  with  the  requirements  of 
this  section:  Provided,  That  in  the  case 
of  the  federation,  if  one  of  its  defeated 
cooperatives  has  failed  to  comply  with 
the  requirements  of  this  section  appli¬ 
cable  to  it  or  has  failed,  promptly  lifter 
demand  by  the  market  administrator,  to 
arrange  for  the  utilization  of  milk  under 
its  control  so  as  to  yield  the  highest  avail¬ 
able  net  return  to  all  producers  without 
displacing  an  equivalent  quantity  of 
other  producer  milk  in  the  preferred 
classification;  the  federation  shall  be 
disqualified  only  to  the  extent  that  its 
qualification  for  payments  or  the  amount 
of  its  payments  are  based  upon  the  mem¬ 
bership,  milk,  or  operations  of  such  non¬ 
complying  federated  cooperatives; 

(ii)  The  cooperative  or  federation  has 
failed  to  make  reports  or  furnish  records 
pursuant  to  this  section  or  pursuant  to 
rules  and  regulations  issued  by  the  mar¬ 
ket  administrator;  or 

(iii)  In  the  case  of  the  cooperative,  it 
has  failed,  promptly  after  demand  by  the 
market  administrator,  to  arrange  for  the 
utilization  of  milk  under  its  control  so  as 
to  yield  the  highest  available  net  return 
to  all  producers  without  displacing  an 
equivalent  quantity  of  other  producer 
milk  in  the  preferred  classification. 

(2)  An  order  of  the  market  adminis¬ 
trator  wholly  or  partly  disqualifying  a 
cooperative  or  federation  shall  not  be 
issued  until  after  the  cooperative  or  fed¬ 
eration  has  had  opportunity  for  hearing 
thereon  following  not  less  than  15  days’ 
notice  to  it  specifsdng  the  reasons  for  the 
proposed  disqualifications.  If  the  coop¬ 
erative  or  federation  fails  to  file  a  writ¬ 
ten  request  for  hearing  with  the  market 
administrator  within  such  period  of  15 
days,  the  market  administrator  may  issue 


an  order  of  disqualification  without  fur¬ 
ther  notice;  but  if  within  such  period  a 
request  for  hearing  is  filed,  the  market 
administrator  shall  promptly  proceed  to 
hold  such  hearing  pursuant  to  rules  and 
regulations  issued  by  him  under  para¬ 
graph  <i)  of  this  section. 

(3)  A  disqualification  order  issued  by 
the  market  administrator  shall  set  forth 
the  findings  and  conclusions  on  the  basis 
of  which  it  is  issued. 

(h)  Appeals — (1)  From  denials  of  ap~ 
plication.  Any  cooperative  or  federation 
whose  application  for  qualification  has 
been  denied  by  the  market  administrator 
may,  within  30  days  after  notice  of  such 
denial,  file  with  the  Secretary  a  written 
petition  for  review.  But  the  failure  to 
file  such  petition  shall  not  bar  the  coop¬ 
erative  or  federation  from  again  apply¬ 
ing  to  the  market  administrator  for 
qualification. 

(2)  From  disqualification  orders.  A 
disqualification  order  by  the  market  ad¬ 
ministrator  shall  become  final  30  days 
after  its  service  on  the  cooperative  or 
federation  unless  within  such  30-day  pe¬ 
riod  the  cooperative  or  federation  files 
a  written  petition  with  the  Secretary  for 
review  thereof.  If  such  petition  for  re¬ 
view  is  filed,  payments  for  which  the  co¬ 
operative  or  federation  has  been  disqual¬ 
ified  by  the  order  shall  be  held  in  reserve 
by  the  market  administrator  pending 
ruling  of  the  Secretary,  after  which  the 
sums  so  held  in  reserve  shall  either  be 
returned  to  the  producer  settlement 
fund  or  paid  over  to  the  cooperative  or 
federation  depending  on  the  Secretary’s 
ruling  on  the  petition.  If  such  petition 
for  review  is  not  filed,  any  payments 
which  otherwise  would  be  made  within 
the  30-day  period  following  issuance  of 
the  disqualification  order  shall  be  held 
in  reserve  until  such  order  becomes  final 
and  shall  then  be  returned  to  the  pro¬ 
ducer  settlement  fund. 

(3)  Record  on  appeal.  If  an  appeal 
is  taken  under  subparagraph  (1)  or  (2) 
of  this  paragraph,  the  market  adminis¬ 
trator  shall  promptly  certify  to  the  Sec¬ 
retary  the  ruling  or  order  appealed  from 
and  the  evidence  upon  which  it  was  is¬ 
sued:  Provided,  That  if  a  hearing  was 
held  the  complete  record  thereof,  includ¬ 
ing  the  applications,  petitions,  and  all 
exhibits  or  other  documentary  material 
submitted  in  evidence  shall  be  the  record 
so  certified.  Such  certified  material  shall 
constitute  the  sole  record  upon  which  the 
appeal  shall  be  decided  by  the  Secretary. 

(i)  Regulations.  The  market  admin¬ 
istrator  is  authorized  to  issue  regulations 
and  amendments  thereto  to  effectuate 
the  provisions  of  this  section  and  to  facil¬ 
itate  and  implement  the  administration 
of  its  provisions.  Such  regulations  shall 
be  issued  in  accordance  with  the  follow¬ 
ing  procedure: 

(1)  All  proposed  rules  and  regulations 
and  amendments  thereto  shall  be  the 
subject  of  a  meeting  called  by  the  market 
administrator,  at  which  all  interested 
persons  shall  have  opportunity  to  be 
heard'.  Not  less  than  five  days  prior  to 
the  meeting,  notice  thereof  and  of  the 
proposed  regulations  or  amendments 
shall  be  published  in  the  Federal  Reg¬ 
ister  and  mailed  to  qualified  cooperatives 
and  federations.  A  stenographic  record 


shall  be  made  at  such  meetings  which 
shall  be  public  information  and  be  avail¬ 
able  for  inspection  at  the  office  of  the 
market  administrator. 

(2)  A  period  of  at  least  five  days  after 
the  meeting  shall  be  allowed  for  the  filing 
of  briefs. 

(3)  All  regulations  and  amendments 
thereto  issued  by  the  market  adminis¬ 
trator  pursuant  to  this  section  must  be 
submitted  in  tentative  form  to  the  Secre¬ 
tary  for  approval,  shall  not  be  effective 
without  such  approval,  and  shall  be  pub¬ 
lished  in  the  Federal  Register  following 
such  approval.  The  regulations  or 
amendments  in  tentative  form  shall  be 
forwarded  also  to  cooperatives  and  feder¬ 
ations  qualified  under  this  section  and  to 
other  persons  upon  request  in  writing. 
The  Secretary  shall  either  approve  the 
regulations  or  amendments  thereto  sub¬ 
mitted  by  the  market  administrator  or 
direct  the  market  administrator  to  re¬ 
consider  the  tentative  rules  or  amend¬ 
ments.  In  the  event  the  market  admin¬ 
istrator  is  directed  to  give  reconsidera¬ 
tion  to  the  matter,  the  market  adminis¬ 
trator  shall  either  issue  revised  tentative 
regulations  or  amendments  or  call  an¬ 
other  meeting  pursuant  to  this  section 
for  additional  consideration  of  the  rules 
or  amendments. 

(j)  Reports  and  records.  A  qualified 
cooperative  or  federation  and  any  feder¬ 
ated  cooperative  in  a  qualified  federation 
shall  make  such  reports  to  the  market 
administrator  as  may  be  requested  by 
him  for  the  administration  of  the  pro¬ 
visions  of  this  section,  and  shall  maintain 
and  make  available  to  the  market  admin¬ 
istrator  or  his  representative  such  rec¬ 
ords  as  will  enable  the  market  adminis¬ 
trator  to  verify  such  reports. 

(k)  Notices,  demands,  orders,  etc.  All 
notices,  demands,  orders,  or  other  papers 
required  by  this  section  to  be  given  to  or 
served  upon  a  cooperative  or  federation 
shall  be  deemed  to  have  been  given  or 
served  as  of  the  time  when  mailed  to  the 
last  known  secretary  of  the  cooperative 
or  federation  at  his  last  known  address. 

(l)  Adjustment  period.  Any  coopera¬ 
tive  which  was  qualified,  on  the  effective 
date  of  this  section,  to  receive  payments 
pursuant  to  the  provisions  of  §  927.76  as 
effective  December  31,  1952  (referred  to 
in  this  paragraph  as  the  “former  pro¬ 
visions”),  shall  continue  to  receive  pay¬ 
ments  pursuant  to  and  subject  to  the 
conditions  specified  in  such  former  pro¬ 
visions  on  milk  received  from  producers 
during  the  90-day  period  immediately 
following  the  effective  date  of  this  sec¬ 
tion;  and  if  such  cooperative  has  applied, 
or  is  a  federated  cooperative  of  a  federa¬ 
tion  which  has  applied,  for  qualification 
pursuant  to  this  section  prior  to  the  ex¬ 
piration  of  such  90-day  period,  it  shall 
continue  to  receive  payments  pursuant 
to  the  former  provisions  beyond  such  90- 
day  period  until  such  time  as  the  market 
administrator  has  ruled  upon  such  appli¬ 
cation:  Provided,  That  a  cooperative  or 
a  federation  may  be  qualified  to  receive 
payments  pursuant  to  this  section  within 
such  90-day  period:  Provided  further. 
That  in  no  event  shall  a  cooperative,  or  a 
federated  cooperative  in  a  federation,  re¬ 
ceive  payment  under  the  former  provi¬ 
sions  for  any  period  following  the  effec-* 
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tive  date  of  qualification  of  the  coopera¬ 
tive  or  federation  under  this  section.  For 
the  purposes  and  to  the  extent  specified 
in  this  paragraph,  the  provisions  of 
§  927.76  as  effective  December  31,  1952, 
shall  remain  in  force  and  effect  after  the 
effective  date  of  this  section. 

§  927.77  Cream  payments,  (a)  For 
milk  received  from  producers  which  is 
classified  as  Class  III  pursuant  to  §  927.37 
(e)  (2)  the  butterfat  from  which  is  sub¬ 
sequently  assigned  in  accordance  with 
the  provisions  of  the  rules  and  regula¬ 
tions  issued  by  the  market  administra¬ 
tor  pursuant  to  §  927.36  to  sour  cream, 
half  and  half,  or  reconstituted  cream 
shipped  to,  received  in.  or  distributed  in 
the  marketing  area,  or  is  not  established 
to  have  been  otherwise  utilized,  or  to  be 
still  in  storage,  the  handler  required  to 
file  reports  pursuant  to  §  927.52  shall  pay 
to  the  producer  settlement  fund  or  be 
issued  debits  against  balances  due  to 
such  handler  from  the  producer  settle¬ 
ment  fund  an  amount  equal  to  9  cents 
per  pound  of  butterfat  if  the  milk  was 
separated  in  the  months  of  March 
through  July,  and  10  cents  per  pound  of 
butterfat  if  the  milk  was  separated  in 
the  months  of  August  through  February. 

(b)  On  the  basis  of  reports  pursuant 
to  §  927.52  of  the  utilization  of  frozen 
cream  and  the  market  administrator’s 
investigation  and  audit  of  such  reports, 
the  market  administrator  shall  make 
payment  out  of  the  producer  settlement 
fund  to  the  handler  filing  such  reports, 
or  issue  credit  against  balances  due  from' 
such  handler  to  the  producer  settlement 
fund,  an  amount  equal  to  the  butter- 
cheese  adjustment  on  each  pound  of 
butterfat  in  such  cream  which  was  sep¬ 
arated  in  the  months  of  April  through 
September  from  milk  received  from  pro¬ 
ducers  and  was  assigned,  in  accordance 
with  the  provisions  of  the  rules  and  reg¬ 
ulations  issued  by  the  market  adminis¬ 
trator  pursuant  to  §  927.36,  to  butter  in 
the  months  of  January  through  March. 

(c)  With  respect  to  Class  II  milk  the 
butterfat  from  which  is  on  hand  at  the 
plant  in  the  form  of  cream,  or  having 
left  the  plant  in  the  form  of  cream  had 
not  been  delivered  to  a  plant  or  pur¬ 
chaser  by  the  end  of  the  period  for  estab¬ 
lishing  classification,  but  subsequent  to 
the  end  of  the  period  for  establishing 
classification  such  cream  is  so  handled 
that  it  would  have  been  classified  at  a 
plant  outside  the  marketing  area  in  Class 
III  pursuant  to  §  927.37  (e)  (1),  (3),  (5), 
or  (6)  had  such  handling  occurred  dur¬ 
ing  the  period  for  establishing  classifi¬ 
cation,  the  handler  who  received  the  milk 
from  producers  may  claim  a  refund  by 
filing  a  report  giving  the  facts  with  re¬ 
spect  to  such  handling.  On  the  basis  of 
verification  of  such  report,  the  market 
administrator  shall  make  payment  out 
of  the  producer  settlement  fund  to  such 
handler  or  issue  credit  against  any  bal¬ 
ance  due  from  such  handler  to  the  pro¬ 
ducer  settlement  fund  in  an  amount 
equal  to  the  difference  between  the  Class 
II  and  Class  III  prices  applicable  for  the 
month  when  the  milk  was  received  from 
producers. 

§  927.78  Payments  on  milk  received 
from  dairy  farmers  at  non-pool  plants. 
Payments  shall  be  made  by  handlers  to 


producers,  through  the  producer  settle¬ 
ment  fund,  for  milk  and  milk  products 
under  conditions,  in  amounts,  and  by  the 
handler  pursuant  to .  paragraphs  (a) 
through  (d)  of  this  section:  Provided, 
That  for  any  month  in  which  the  volume 
of  Class  III  milk  used  in  the  computation 
of  the  uniform  price  is  less  than  15  per¬ 
cent  of  the  combined  volume  of  the  Class 
I-A  and  Class  II  milk  used  in  such  com¬ 
putation,  the  payments  set  forth  in  this 
section  shall  not  be  required;  and  Pro¬ 
vided  further.  That  in  the  case  of  milk 
received  by  a  handler  under  this  order 
from  a  plant  which  is  a  pool  plant  under 
the  North  Jersey  order,  the  payments  set 
forth  in  this  section  shall  not  be  required. 

(a)  Payments  shall  be  made  for  milk, 
concentrated  fluid  milk,  fluid  milk  prod¬ 
ucts,  cultured  or  flavored  milk  drinks, 
cream,  half  and  half,  fluid  cream  prod¬ 
ucts.  and  skim  milk,  which  milk  or  milk 
products  meets  each  of  the  following 
conditions : 

(1)  It  was  derived  from  milk  received 
at  a  non-pool  plant  from  dairy  farmers 
other  than  the  plant  operator. 

(2)  It  was  shipped  to,  received  in,  or 
distributed  in  the  marketing  area,  or  was 
received  at  a  pool  plant  outside  the 
marketing  area. 

<3)  The  milk  or  milk  equivalent  of  the 
butterfat  is  classified  as  Class  I-A  or 
Class  II,  or  the  skim  milk  would  be  sub¬ 
ject  to  the  fluid  skim  differential  if  it 
were  derived  from  pool  milk. 

(b)  The  amounts  of  payment  for  the 
products  set  forth  in  paragraph  (a)  of 
this  section  shall  be  as  follows : 

( 1 )  If  the  milk  or  the  milk  equivalent 
of  the  butterfat,  or  the  skim  milk  is 
classified  and  paid  for  under  another 
order  issued  pursuant  to  the  act,  the 
amount  of  payment  on  such  products,  ex¬ 
cept  skim  milk,  shall  be  any  plus  amount 
obtained  by  subtracting  the  value  of  the 
milk  or  the  milk  equivalent  of  the  butter¬ 
fat  at  the  class  price  of  prices  under  such 
order  from  the  value  computed  in  ac¬ 
cordance  with  the  classification  and 
pricing  set  forth  in  this  subpart;  Pro¬ 
vided,  That  the  payment  shall  be  at  the 
rates  set  forth  in  subparagraph  (2)  of 
this  paragraph  if  the  other  order  permits 
the  deduction  of  such  payment  from  the 
amount  otherwise  due  for  such  milk  pur¬ 
suant  to  such  other  order.  The  amount 
of  payments  on  skim  milk  shall  be  an 
amount  computed  pursuant  to  §  927.44 
adjusted  for  the  location  of  the  plant. 

(2)  If  the  milk  or  milk  product  is  de¬ 
rived  from  milk  received  from  dairy 
farmers  at  a  non-pool  plant  in  the  421- 
425  mile  zone,  or  in  some  other  zone 
nearer  the  marketing  area,  the  handling 
of  which  is  not  regulated  by  an  order 
issued  pursuant  to  the  act  or  is  regulated 
by  another  order  as  specified  in  the  pro¬ 
viso  of  subparagraph  (1)  of  this  para¬ 
graph.  tha  amount  of  payment,  except 
as  otherwise  specified  in  subparagraph 
(4)  of  this  paragraph,  shall  be  the  dif¬ 
ferences  between  its  classified  value  at 
the  Class  I-A  or  the  Class  II  price,  de¬ 
pending  upon  its  classification,  and  its 
value  at  the  Class  III  price,  such  class 
prices  to  be  adjusted  for  butterfat  test 
and  the  location  of  the  plant  at  which 
the  non-pool  milk  was  originally  received 
from  farmers:  Provided,  That  for  con¬ 
centrated  fluid  milk,  cream,  half  and 


half,  fluid  cream  products,  and  cultured 
or  flavored  milk  drinks  containing  less 
than  3.0  percent  or  more  than  5.0  per¬ 
cent  butterfat,  the  payment  shall  be 
computed  on  the  milk  equivalent  thereof 
as  so  classified.  The  amount  of  the  pay¬ 
ment  on  skim  milk  Ceither  as  skim  milk, 
half  and  half,  or  in  cultured  milk  drinks) 
shall  be  the  amount  computed  pursuant 
to  §  927.44  as  similarly  adjusted  for 
location. 

(3)  If  the  milk  or  milk  product  is  de¬ 
rived  from  milk  received  from  dairy 
farmers  at  a  non-pool  plant  farther  from 
the  marketing  area  than  the  421-425  mile 
zone,  the  handling  of  which  is  not  regu¬ 
lated  by  another  order  issued  pursuant 
to  the  act,  or  is  regulated  by  another 
order  as  specified  in  the  proviso  of  sub- 
paragraph  (1)  of  this  paragraph,  the 
amount  of  payments  shall  be  the  dif¬ 
ference  between  the  value  of  its  milk 
equivalent  at  the  Class  I-A  or  Class  II 
price,  depending  upon  its  classification, 
and  the  value  of  such  milk  at  the  mid- 
western  condensery  price  announced 
pursuant  to  §  927.46  (b)  (9),  such  class 
prices  to  be  adjusted  for  the  location  of 
the  plant  at  which  the  non-pool  milk 
was  originally  received  from  dairy 
farmers:  Provided,  That  for  milk,  fluid 
milk  products,  and  cultured  or  flavored 
milk  drinks  containing  3.0  percent  or 
more  but  not  more  than  5.0  percent  of 
butterfat,  the  pasrment  shall  be  the  dif¬ 
ference  between  the  value  of  such  milk 
or  milk  product  at  the  Class  I-A  price  for 
milk  containing  3.5  percent  butterfat,  ad¬ 
justed  for  location  of  the  plant,  and  the 
condensery  price.  The  amount  of  the 
payment  on  skim  milk  (either  as  skim 
milk,  half  and  half,  or  in  cultured  milk 
drinks)  shall  be  the  amount  computed 
pursuant  to  §  927.44  similarly  adjusted 
for  location. 

(4)  For  any  month  in  which  the 
volume  of  milk  subject  to  the  butter- 
cheese  adjustment  used  in  the  computa¬ 
tion  of  the  uniform  price  is  more  than  15 
percent  of  the  combined  volume  of  the 
Class  I-A  and  Class  II  milk  used  in  such 
computation,  the  payment  required  by 
subparagraph  (2)  of  this  paragraph 
shall  be  increased  by  the  value  of  the 
milk  or  milk  equivalent  at  the  rate  of  the 
butter-cheese  adjustment  at  the  plant 
where  the  milk  was  received  from  dairy 
farmers. 

(5)  In  computing  the  milk  equivalent 
value  of  milk  or  milk  products  as  speci¬ 
fied  in  this  paragraph,  such  value  shall 
be  computed  on  the  basis  of  milk  con¬ 
taining  3.5  percent  of  butterfat. 

(c)  Payment  for  any  milk  or  milk 
product  pursuant  to  this  section  shall 
be  made,  on  behalf  of  the  handler  re¬ 
ceiving  the  milk  from  dairy  farmers,  by 
the  appropriate  handler  as  set  forth  in 
subparagraphs  (1)  through  (3)  of  this 
paragraph:  Provided,  That  if  the  milk 
is  received  from  a  handler  under  another 
order  issued  pursuant  to  the  act,  which 
order  provides  that  the  payment  to  the 
producer  settlement  fund  may  be  de¬ 
ducted  from  the  handler’s  obligation 
under  the  other  order,  the  payment  shall 
be  made  by  the  handler  subject  to  the 
other  order  regardless  of  the  provisions 
of  subparagraphs  (1)  through  (3)  of 
this  paragraph. ' 
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(1)  By  the  handler  first  receiving  the 
milk  or  milk  product  at  a  pool  plant  out¬ 
side  the  marketing  area. 

( 2 )  By  the  handler  operating  the  plant 
where  the  milk  or  milk  product  is  first 
received  in  the  marketing  area  if  the 
milk  or  milk  product  is  not  received  at 
a  pool  plant  outside  the  marketing  area. 

(3)  By  the  handler  operating  the 
plant  from  which  the  milk  or  milk  prod¬ 
uct  was  moved  into  the  marketing  area 
if  such  milk  or  milk  product  is  neither 
received  at  a  pool  plant  outside  the  mar¬ 
keting  area  nor  at  a  plant  in  the  market¬ 
ing  area. 

(d)  The  amount  due  pursuant  to  this 
section  shall  be  entered  on  the  handler’s 
account  as  a  debit  immediately  after  the 
filing  of  the  report  pursuant  to  §  927.50, 
or  if  the  handler  fails  to  file  such  report, 
such  amount  shall  be  entered  on  the 
handler’s  accoimt  in  accordance  with 
§  927.75. 

§  927.79  Payments  on  milk  or  milk 
products  the  source  of  which  is  not  es- 
tdblished.  Payments  shall  be  made  by 
handlers  to  producers  through  the  pro¬ 
ducer  settlement  fund,  for  milk  and 
milk  products  under  conditions,  in 
amounts,  and  by  the  handler  pursuant 
to  paragraphs  (a)  through  (d)  of  this 
section. 

(a)  Payments  shall  be  made  for  milk, 
concentrated  fluid  milk,  fluid  milk  prod¬ 
ucts,  cultured  or  flavored  milk  drinks, 
cream,  half  and  half,  fiuid  cream  prod¬ 
ucts,  and  skim  milk  which  milk  or  milk 
product  meets  each  of  the  following 
conditions : 

( 1 )  It  was  derived  from  milk  for  which 
the  farm  source  is  not  established. 

(2)  It  was  shipped  to,  received  in,  or 
distributed  in  the  marketing  area,  or 
was  received  at  a  pool  plant. 

(3)  If  first  found  at  a  non-pool  plant, 
the  milk  or  milk  equivalent  of  the  butter- 
fat  is  classified  as  Class  I-A  or  Class  II, 
or  the  skim  milk  is  subject  to  the  fiuid 
skim  differential. 

(b)  The  amouii^s  of  payment  for  the 
product  set  forth  in  paragraph  (a)  of 
this  section  shall  be  as  follows: 

(1)  For  milk,  concentrated  fiuid  milk, 
fiuid  milk  products,  or  cultured  or  fla¬ 
vored  milk  drinks  containing  3.0  percent 
or  more  but  not  more  than  5.0  percent 
of  butterfat,  the  value  of  such  milk,  fiuid 
milk  products,  cultured  or  flavored  milk 
drinks,  or  the  milk  equivalent  of  such 
concentrated  fiuid  milk  at  the  class  price 
at  the  plant  where  first  found. 

(2)  For  cream,  half  and  half,  fiuid 
cream  products,  or  cultured  or  flavored 
milk  drinks  containing  less  than  3.0  per¬ 
cent  or  more  than  5.0  percent  of  butter- 
fat,  the  value  of  the  milk  equivalent  of 
such  product  at  a  rate  per  hundred¬ 
weight  computed  pursuant  to  §  927.40 
(e)  (1)  adjusted  by  the  differentials  set 
forth  in  column  C  in  the  table  in  §  927.42 
for  the  zone  of  the  plant  at  which  first 
found. 

(3)  For  skim  milk  in  a  form  subject  to 
the  fiuid  skim  milk  differential,  the  value 
at  a  rate  per  hundredweight  computed  as 
follows:  divide  the  amount  computed 
pursuant  to  §  927.40  (e)  (2)  by  0.9125, 
add  an  amount  computed  pursuant  to 
§  927.44,  and  adjust  the  result  by  the 
differential  set  forth  in  column  B  in  the 
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table  in  §  927.42  for  the  zone  of  the  plant 
where  first  found. 

(4)  For  skim  milk  in  a  form  not  sub¬ 
ject  to  the  fiuid  skim  milk  differential, 
the  value  at  a  rate  per  hundredweight 
computed  as  follows:  divide  the  amount 
computed  pursuant  to  §  927.40  (e)  (2) 
by  0.9125. 

(5)  In  computing  the  milk  equivalent 
value  of  products  as  specified  in  this  par¬ 
agraph,  such  value  shall  be  computed  on 
the  basis  of  milk  containing  3.5  percent 
of  butterfat. 

(c)  Payment  for  any  milk  or  milk 
product  pursuant  to  this  section  shall  be 
made,  on  behalf  of  the  handler  receiving 
the  milk  from  dairy  farmers,  by  the  ap¬ 
propriate  handler  as  set  forth  in  sub- 
paragraphs  (1)  through  (3)  of  this 
paragraph: 

(1)  By  the  handler  first  receiving  the 
milk  or  milk  product  at  a  pool  plant  out¬ 
side  the  marketing  area. 

(2)  By  the  handler  operating  the  plant 
where  the  milk  or  milk  product  is  first 
received  in  the  marketing  area  if  the 
milk  or  milk  product  is  not  received  at 
a  pool  plant  outside  the  marketing  area. 

(3)  By  the  handler  operating  the  plant 
from  which  the  milk  or  milk  product  was 
moved  into  the  marketing  area  if  such 
milk  or  milk  product  is  neither  received 
at  a  pool  plant  outside  the  marketing 
area  nor  at  a  plant  in  the  marketing  area. 

(d)  The  amount  due  pursuant  to  this 
section  shall  be  entered  on  the  handler’s 
account  as  a  debit  immediately  after  the 
filing  of  the  report  pursuant  to  §  927.50, 
or  if  the  handler  fails  to  file  such  report, 
such  amount  shall  be  entered  on  the 
handler’s  account  in  accordance  with 
§  927.75. 

EXPENSE  OF  ADMINISTRATION 

§  927.80  Payment  by  handlers.  As 
his  pro  rata  share  of  the  expense  of  ad¬ 
ministration  of  this  subpart,  each  han¬ 
dler  shall,  on  or  before  the  18th  day  of 
each  month,  pay  to  the  market  adminis¬ 
trator  a  sum  not  exceeding  two  cents 
per  hundredweight  on  the  total  quan¬ 
tity  of  milk  which  was  received  from  pro¬ 
ducers  at  plants  operated  by  such  han¬ 
dler,  directly  or  at  the  instance  of  a 
cooperative  association  of  producers,  the 
exact  amount  to  be  determined  by  the 
market  administrator  subject  to  review 
by  the  Secretary.  This  section  shall  not 
be  deemed  to  duplicate  any  similar  pay¬ 
ment  by  any  handler  under  an  order  is¬ 
sued  by  the  Commissioner  of  Agriculture 
and  Markets  of  the  State  of  New  York, 
with  respect  to  the  marketing  area. 
Whenever  verification  by  the  market  ad¬ 
ministrator  discloses  an  error  in  the  pay¬ 
ment  made  by  any  handler,  such  error 
shall  be  adjusted  not  later  than  the  date 
next  following  such  disclosure  on  which 
payments  are  due  pursuant  to  this  sec¬ 
tion. 

MISCELLANEOUS 

§  927.85  Termination  of  obligations. 
The  provisions  of  this  section  shall  apply 
to  any  obligation  under  this  subpart  for 
the  payment  of  money  irrespective  of 
when  such  obligation  arose,  except  an 
obligation  involved  in  an  action  insti¬ 
tuted  before  August  1, 1949,  under  Sec.  8c 
(15)  (A)  of  the  act  or  before  a  court. 


(a)  "The  obligation  of  any  handler  to 
pay  money  required  to  be  paid  under  the 
terms  of  this  subpart  shall,  except  as 
provided  in  paragraphs  (b)  and  (c)  of 
this  section,  terminate  two  years  after 
the  last  day  of  the  calendar  month  dur¬ 
ing  which  the  market  administrator  re¬ 
ceives  the  handler’s  utilization  report  on 
the  milk  involved  in  such  obligation,  un¬ 
less  within  such  period  the  market  ad¬ 
ministrator  notifies  the  handler  in  writ¬ 
ing  that  such  money  is  due  and  payable. 
Service  of  such  notice  shall  be  complete 
upon  mailing  to  the  handler’s  last  known 
address,  and  it  shall  contain,  but  need 
not  be  limited  to,  the  following  informa¬ 
tion: 

(1)  The  amount  of  the  obligation ; 

(2)  The  month (s)  during  which  the 
milk,  with  respect  to  which  the  obligation 
exists,  was  received  or  handled;  and 

(3)  If  the  obligation  is  payable  to  one 
or  more  producers  or  to  an  association  of 
producers,  the  name  of  such  producer (s) 
or  association  of  producers,  or  if  the  obli¬ 
gation  is  payable  to  the  market  adminis¬ 
trator,  the  account  for  which  it  is  to  be 
paid. 

(b)  If  a  handler  fails  or  refuses,  with 
respect  to  any  obligation  under  this  sub¬ 
part,  to  make  available  to  the  market  ad¬ 
ministrator  or  his  representatives  all 
books  and  records  required  by  this  sub¬ 
part  to  be  made  available,  the  market 
administrator  may,  within  the  two-year 
period  provided  for  in  paragraph  (a)  of 
this  section,  notify  the  handler  in  writing 
of  such  failure  or  refusal.  If  the  market 
administrator  so  notifies  a  handler,  the 
said  two-year  period  with  respect  to  such 
obligation  shall  not  begin  to  run  until  the 
first  day  of  the  calendar  month  following 
the  month  during  which  all  such  books 
and  records  pertaining  to  such  obligation 
are  made  available  to  the  market  admin¬ 
istrator  or  his  representatives. 

(c)  Notwithstanding  the  provisions  of 
paragraphs  (a)  and  (b)  of  this  section, 
a  handler’s  obligation  under  this  sub¬ 
part  to  pay  money  shall  not  be  termi¬ 
nated  with  respect  to  any  transaction 
involving  fraud  or  willful  concealment 
of  a  fact,  material  to  the  obligation,  on 
the  part  of  the  handler  against  whom 
the  obligation  is  sought  to  be  imposed. 

(d)  Any  obligation  on  the  part  of 
the  market  administrator  to  pay  a  han¬ 
dler  any  money  which  such  handler 
claims  to  be  due  him  imder  the  terms  of 
this  subpart  shall  terminate  two  years 
after  the  end  of  the  calendar  month 
during  which  the  milk  involved  in  the 
claim  was  received  (or  with  respect  to 
storage  cream  payments  pursuant  to 
§  927.77  (b) ,  two  years  after  the  end  of 
the  calendar  month  during  which  such 
cream  is  utilized)  if  an  underpayment 
is  claimed,  or  two  years  after  the  end  of 
the  calendar  month  during  which  the 
payment  (including  deduction  or  set-off 
by  the  market  administrator)  was  made 
by  the  handler  if  a  refund  on  such  pay¬ 
ment  is  claimed,  imless  such  handler, 
within  the  applicable  periods  of  time, 
files  pursuant  to  section  8c  (15)  (A)  of 
the  act,  a  petition  claiming  such  money. 

§  927.86  Continuing  obligation  of 
handlers.  Unless  otherwise  provided  by 
the  Secretary  in  any  notice  of  amend¬ 
ment,  termination,  or  suspension  of  any 
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or  all  of  the  provisions  of  this  subpart, 
such  amendment,  termination,  or  sus¬ 
pension  shall  not  affect,  waive,  or  termi¬ 
nate  any  right,  duty,  obligation,  or  lia¬ 
bility  which  shall  have  risen  or  may 
thereafter  arise  in  connection  with  any 
provision  of  this  subpart;  release  or 
waive  any  violation  of  this  subpart  oc¬ 
curring  prior  to  the  effective  date  of 
such  amendment,  termination,  or  sus¬ 
pension;  or  affect  or  impair  any  rights 
or  remedies  of  the  Secretary  or  of  any 
other  person  with  respect  to  any  such 
violations. 

§  927,87  Continuing  powef  and  duty 
of  market  administrator.  The  market 
administrator  shall  (a)  continue  in  such 
capacity  until  discharged  by  the  Secre¬ 
tary;  (b)  from  time  to  time  account  for 
all  receipts  and  disbursements  and  de¬ 
liver  all  funds  or  property  on  hand,  to¬ 
gether  with  the  books  and  records  of  the 
market  administrator,  to  such  person  as 
the  Secretary  shall  direct;  and  (c)  if 
so  directed  by  the  Secretary  execute  such 
assignments  or  other  instruments  neces¬ 
sary  or  appropriate  to  vest  in  such  person 
full  title  to  all  funds,  property,  and 
claims  vested  in  the  market  adminis¬ 
trator  pursuant  to  this  subpart. 

§  927.88  Liquidation.  Upon  the  ter¬ 
mination  or  suspension  of  this  subpart, 
the  market  administrator  shall,  if  so  di¬ 
rected  by  the  Secretary,  liquidate  the 
business  of  the  market  administrator’s 
office  and  dispose  of  all  funds  and  prop¬ 
erty  then  in  his  possession  or  under  his 
control,  together  with  claims  for  any 
funds  which  are  unpaid  and  owing  at  the 
time  of  such  termination  or  suspension. 
Any  funds  collected  for  expenses  pur¬ 
suant  to  the  provisions  of  this  subpart 
over  and  above  the  amounts  necessary 
to  meet  outstanding  obligations  and  the 
expenses  necessarily  incurred  by  the 
market  administrator  in  liquidating  the 
business  of  the  market  administrator’s 
office  shall  be  distributed  by  the  market 
administrator  to  handlers  in  an  equitable 
manner. 

§  927.89  Agents.  The  Secretary  may, 
by  designation  in  writing,  name  any  offi¬ 
cer  or  employee  of  the  United  States  to 
act  as  his  agent  or  representative  in  con¬ 
nection  with  any  of  the  provisions  of  this 
subpart. 

§  927.90  Amendments.  Whenever  the 
Secretary  calls  a  public  hearing  to  con¬ 
sider  amendments  to  this  subpart  he 
shall  also  simultaneously  call  a  public 
hearing  to  consider  the  same  amend¬ 
ments  to  the  North  Jersey  order  or 
promptly  announce  his  determination 
that  such  a  hearing  with  respect  to  the 
North  Jersey  order  should  not  be  held, 
together  with  reasons  for  such  determi¬ 
nation. 

Following  are  proposed  amendments 
to  the  New  York  Order  No.  27;  proposed 
by  Dairymen’s  League  Cooperative  As¬ 
sociation,  Inc.,  and  Metropolitan  Coop¬ 
erative  Milk  Producers  Bargaining 
Agency,  Inc.: 

Amend  Order  No,  27  as  follows: 

(a)  Enlarge  the  definition  of  a  mar¬ 
keting  area  (§  927.3)  to  include  all  or 
parts  of  the  following  counties  in  the 
State  of  New  York:  Albany,  Rensselaer. 


Schenectady,  Saratoga,  Montgomery, 
Pulton,  Oneida,  Herkimer,  Madison, 
Onondaga,  Casoiga,  Oswego,  Tompkins, 
Chemung.  Tioga,  Broome,  SuUivan, 
Ulster.  Orange,  Rockland,  Putnam  and 
Dutchess. 

(b)  Make  coordinating  amendments  to 
others  sections  of  the  order  so  that  cer¬ 
tain  of  the  present  provisions  applicable 
to  the  present  marketing  area  do  not 
apply  to  the  added  portions  of  the  mar¬ 
keting  area  such  as  (1)  §  927.60  (f)  and 
§  927.66  (b)  with  regard  to  location  dif¬ 
ferentials  (see  (c)  below) ;  (2)  §  927.33 
insofar  as  it  now  carries  out  the  objec¬ 
tive  of  coimtry  utilization  classification 
which  is  practically  unfeasible  <vith  re¬ 
gard  to  upstate  markets,  and  (3) 

§  927.60,  with  regard  to  the  method  of 
pooling  producer  dealers  (see  (d)  below.) 

(c)  Providing  for  a  15-cent  per 
hundredweight  direct  delivery  differ¬ 
ential  for  milk  delivered  by  producers  to 
handlers’  plants  in  the  upstate  exten¬ 
sions  of  the  marketing  area  at  which 
milk  is  packaged  in  consumer  packages, 
to  be  paid  by  handlers  in  addition  to  the 
uniform  price,  in  place  of  the  location 
payments  eliminated  as  to  such  upstate 
markets  by  (b)  (1)  above. 

(d)  Provide  for  the  pooling  of  milk 
from  handlers’  own  farms  in  the  up¬ 
state  extensions  of  the  marketing  area  in 
excess  of  one  thousand  pounds  a  day.  if 
the  handler  receives  no  milk  from  other 
producers  or  plants  (see  (b)  (3)  above.) 

(e)  Eliminate  I-C  pricing  in  upstate 
New  York  by  amending  §  927.37  (c)  by 
taking  out  the  words  “the  State  of  New 
York  or.” 

Proposals  for  separate  order  for  North¬ 
ern  New  Jersey  for  amendment  of  Order 
No.  27;  proposed  by  Milk  Dealers’  Asso¬ 
ciation  of  Metropolitan  New  York,  Inc., 
and  Sheffield  Farms  Company,  Inc.: 

Class  definitions  and  class  prices.  The 
class  definitions  and  class  prices  should 
be  the  same  under  the  two  orders. 

The  base  point  for  determining  mileage 
zones,  the  actual  mileage  zones  for  each 
plant,  freight  zone  differentials  and  loca¬ 
tion  differentials  should  be  identical, 
under  both  orders. 

Butterfat  differentials  applicable  to 
class  prices  and  the  blend  price  to  pro¬ 
ducers  should  be  the  same  under  both 
orders. 

In  order  to  achieve  uniformity '  of 
blend  prices  at  country  plants  in  the 
same  geographic  area,  the  three  follow¬ 
ing  methods  must  be  considered  at  a 
hearing.  If  the  preliminary  blend  price 
computation  under  one  order  comes  out 
higher  than  under  the  other,  then  pro¬ 
visions  in  the  orders  should 

(a)  Allow  for  the  transfer  of  funds 
from  one  pool  to  the  other  so  as  to  equal¬ 
ize  the  blend  prices;  or 

(b)  Allow  for  the  assignment  of  milk 
from  one  pool  to  the  other  so  as  to  equal¬ 
ize  the  blend  prices;  or 

(c)  Develop  “area  of  production 
orders”  so  as  to  segregate  on  a  geo¬ 
graphic  basis  the  plants  eligible  to  par¬ 
ticipate  in  each  order. 

One  of  the  key  provisions  of  such 
“area  of  production  orders”  would  be  as 
follows : 

All  plants  in  Vermont,  New  York  State 
except  Rockland,  Orange  counties  and 
in  the  Pennsylvania  counties  of  Erie, 


Warren,  McKean,  Potterr  Tioga,  Brad¬ 
ford,  Susquehanna,  Wayne,  Crawford, 
Sullivan  and  Wyoming  can  be  Order  27 
pool  plants- upon  application  and  deter¬ 
mination  by  the  Secretary  that  the  re¬ 
quirements  for  pool  plant  status  are  met 
and  no  plants  in  such  area  shall  be 
eligible  for  pool  plant  status  under  a 
New  Jersey  order. 

All  plants  in  New  Jersey,  Delaware, 
Maryland,  Pennsylvania  except  the 
eleven  named  counties  above,  and  in  the 
New  York  counties  of  Orange  and  Rock¬ 
land  can  be  New  Jersey  order  plants 
upon  application  and  determination  by 
the  Secretary  that  the  requirements  for 
pool  plants  are  met,  and  no  plants  in 
such  area  shall  be  eligible  for  pool  plant 
status  under  Order  No.  27. 

(1)  Requirements:  In  order  to  qualify 
as  a  pool  plant  under  either  order,  the 
person  operating  the  plant  shall  meet 
each  of  the  following  requirements: 

(aa)  Be  willing  to  ship  fluid  milk  to 
the  marketing  area  under  either  order 
milk  received  at  the  plant  from  dairy 
farmers. 

(bb)  Keep  such  control  over  the  sani¬ 
tary  conditions  under  which  milk  re¬ 
ceived  at  the  plant  is  produced  and  han¬ 
dled  so  that  the  plant  can  meet  the  re¬ 
quirements  of  a  source  of  fluid  milk  for 
the  marketing  area  under  either  order. 

(cc)  Have  no  commitments  for  dispo¬ 
sition  of  milk  that  prevent  him  from 
shipping  milk  to  the  marketing  area. 

Note:  Bulk  tank  farm  milk  should  be 
treated  in  the  same  way  that  plants  are 
treated,  with  the  location  of  the  farm  being 
the  governing  factor  in  determining  the  order 
under  which  the  milk  would  be  regulated. 

All  of  the  proposals  which  follow  as 
paragraphs  are  contingent  on  the  adop¬ 
tion  of  one  or  more  of  the  three  proposals 
listed  above  as  (a) ,  (b)  or  (c) : 

***** 

If  “area  or  production  orders”  are  not 
developed,  all  plants  having  approval  to 
ship  fluid  milk  or  fluid  cream  to  the 
North  Jersey  market^  in  recent  years 
should  be  allowed  to  elect  to  be  pool 
plants  under  the  New  Jersey  Order. 

Marketing  area — (a)  North  Jersey.  If 
milk  sold  for  fluid  use  in  non-federally 
regulated  areas  is  priced  on  a  competitive 
basis  the  North  Jersey  marketing  area 
should  include  only  the  13  counties  of 
North  Jersey.  If  milk  sold  for  fiuid  use  in 
non-federally  regulated  areas  is  not 
priced  on  a  competitive  basis  the  three 
nearby  counties  in  New  York  of  Rock¬ 
land,  Orange  and  Sullivan,  should  also  be 
included  in  the  North  Jersey  marketing 
area. 

(b)  Order  No.  27.  If  milk  sold  for 
fiuid  use  in  non-federally  regulated  areas 
is  priced  on  a  competitive  basis  there 
need  be  no  change  in  the  marketing  area 
under  Order  No.  27.  If  competitive  pric¬ 
ing  is  not  maintained,  then  Putnam  and 
Dutchess  Counties  in  New  York  State 
should  be  included  in  the  Order  No.  27 
marketing  area. 

Mileage  zones.  The  hearing  notice 
should  provide  for  taking  evidence  on  an 
equitable  and  proper  method  of  deter¬ 
mining  mileage  distances  from  a  point 
in  the  marketing  area  under  Order  No. 
27  to  individual  plants  either  under  Or¬ 
der  No.  27  or  under  a  separate  New 
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Jersey  order.  The  mileages  so  deter¬ 
mined  should  apply  under  any  separate 
New  Jersey  order  as  well  as  under  Order 
No.  27.  Such  a  method  should  be  based 
on  the  following  principles: 

(a)  Establish  a  representative  basing 
point  for  the  marketing  area. 

(b)  Establish  key  points  in  the  milk- 
shed  and  also  milk  tank  truck  routes  and 
mileages  to  the  representative  basing 
point  for  the  marketing  area. 

(c)  Provide  that  mileages  from  loca¬ 
tions  not  at  key  points  be  established  as 
a  result  of  rules  and  regulations  meeting 
on  the  basis  of  the  shortest  practical 
milk  tank  truck  route  to  the  key  point 
route,  with  appropriate  adjustment  in 
key  point  mileage. 

Relocation  payments.  For  milk  uti¬ 
lized  for  manufacturing,  both  orders 
should  provide  for  payments  from  the 
respective  pools  to  cover  a  portion  of  the 
first  plant  handling  cost  and  transpor¬ 
tation  of  the  milk  from  the  plant  where 
first  received  from  producers  to  the  plant 
where  the  milk  is  manufactured. 

Pooling.  A  New  Jersey  order  must 
provide  for  market-wide  pooling. 

Classification.  The  New  Jersey  Order 
and  Order  27  should  use  the  same  method 
of  determining  classification,  as  follows: 

(a)  Classification  shall  be  determined 
at  the  plant  at  which  milk  is  received 
from  dairy  farmers:  Provided,  that  if 
such  milk  is  shipped  in  the  form  of  milk 
or  cream 

(1)  to  another  pool  plant  or  plants 
whether  inside  or  outside  the  marketing 
area,  and/or 

(2)  to  another  non-pool  plant  or 
plants  wjthin  the  marketing  area,  it  shall 
be  classified  at  the  plant  or  plants  to 
which  it  is  shipped,  and  there  shall  be  no 
limit  on  the  number  of  inter-plant 
movements  in  the  form  of  milk  or  cream 
(in  other  words,  complete  marketing 
area  classification)  except  that  milk  or 
cream  shipped  to  a  non-pool  plant  out¬ 
side  the  marketing  area  shall  be  clas¬ 
sified  at  such  non-pool  plant  unless  the 
handler  operating  the  pool  plant  from 
which  such  shipments  are  made  to  the 
non-pool  plant  elects  in  writing  in  his 
monthly  reports  to  have  classification 
of  all  milk  or  cream  received  during  the 
month  at  such  handler’s  pool  plant  and 
shipped  as  milk  or  cream  to  the  non¬ 
pool  plant  determined  at  the  pool  plant 
from  which  the  milk  or  cream  is  shipped 
to  the  non-pool  plant. 

(b)  At  the  hearing  appropriate  meth¬ 
ods  of  classifying  and  pricing  milk  moved 
from  Order  27  plants  to  New  Jersey  or¬ 
der  plants  and  vice  versa,  should  be  de¬ 
veloped. 

Burden  of  proof  and  losses  in  transit. 
Both  orders  should  provide  that  the  bur¬ 
den  should  rest  on  the  handler  receiving 
milk  from  producers  to  show  that  the 
milk  should  not  be  classified  as  Class  I. 
If  a  handler  can  prove  loss  in  transit,  the 
milk  equivalent  shall  be  paid  for  at  the 
Class  II  price. 

Period  for  establishing  classification. 
Both  orders  should  provide  that  a  period 
ending  with  the  last  day  of  the  month 
following  the  month  during  which  the 
milk  was  received  from  dairy  farmers 
shall  be  allowed  for  handling  such  milk 
as  a  basis  for  establishing  the  classifica¬ 
tion  as  other  than  Class  L 
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Both  orders  should  provide  for  estab¬ 
lishing  the  same  accounting  procedure 
and  appropriate  rules  and  regiUations. 

Classes  of  utilisation  for  both  orders. 
(a)  Class  I  shall  be  all  milk  sold  or  dis¬ 
tributed  as  fluid  milk  in  any  federally 
regulated  marketing  area. 

(b)  Class  I-A  shall  be  all  milk  sold  or 
distributed  as  fiuid  milk  in  any  area  not 
under  federal  regulation,  except  as  de¬ 
fined  in  I-B. 

(c)  Class  I-B  shall  be  all  milk  sold  or 
distributed  as  fiuid  milk  in  any  area  regu¬ 
lated  by  a  state  where  compensatory  pay¬ 
ments  are  required  on  such  milk.  Both 
orders  should  expressly  provide  that  this 
provision  shall  not  be  deemed  a  consent 
to  or  validation  of  the  action  of  any 
state  authority  in  imposing  compensa¬ 
tory  payments  on  milk  under  federal 
regulation  without  federal  sanction. 

(d)  Concentrated  fiuid  milk,  fiuid  milk 
products,  cultured  or  flavored  milk  drinks 
containing  3  percent  or  more  but  not 
more  than  5.0  percent  of  butterfat  sold 
or  distributed  in  the  Class  I,  Class  1-A  or 
Class  I-B  areas  shall  be  classified  the 
same  as  fiuid  milk  in  the  same  area. 

(e)  Class  II:  All  milk  received  from 
producers  at  pool  plants,  except  that 
which  is  classified  as  I,  I-A,  I-B,  or  III. 

(f)  Class  III:  All  milk  received  from 
producers  at  pool  plants,  utilized  for 
Cheddar  or  Cheddar  tsqie  cheeses. 

Storage  cream  rebates.  With  respect 
to  (Jlass  II  milk  which  is  classified  as 
storage  cream  or  is  on  hand  at  the  plant 
in  the  form  of  cream  but  subsequently  is 
churned  into  butter,  the  Market  Admin¬ 
istrator  shall  credit  the  handler  with  4 
cents  per  pound  of  fat.  Compare  pres¬ 
ent  Order  27,  §  927.77  (b)  and  (c) .  (This 
provision  should  be  the  same  in  both 
orders.) 

Announcement  of  prices.  Both  orders 
should  provide  that  all  class  prices  and 
uniform  prices  be  announced  on  a  3.5 
percent  butterfat  basis  at  the  201-210 
mile  zone. 

Class  prices  in  both  orders,  (a)  Class 
I:  Keep  the  present  formula  in  Order  27, 
but  provide  for  two  changes,  as  follows: 

(1)  Adjust  the  base  utilization  per¬ 
centage  of  63.6  in  the  present  Order  27 
I-A  formula  to  allow  for  the  difference  in 
the  combined  percentage  of  Class  I  milk 
in  the  two  orders. 

(2)  Incorporate  a  new  set  of  seasonal 
adjustment  factors,  as  follows: 


January  _ 

0.96 

July _ _ 

1.04 

February 

.96 

August _ 

1.08 

March  _ _ 

.96 

September _ _ 

1.08 

April . - 

.92 

October _ 

1.08 

May _ _ 

.92 

November _ 

1.04 

June  _ - 

.96 

December _ 

1.00 

(b)  Class  I-A:  (fluid  milk  in  non-reg- 
ulated  area) ,  uniform  price  plus  20  cents 
per  hundredweight. 

(c)  Class  I-B:  (fiuid  milk  in  areas 
regulated  by  a  state  and  upon  which 
compensatory  payments  are  required). 
Class  II  price  in  Order  27,  described 
below. 

(d)  Class  II:  (all  milk  other  than 
fluid  milk  and  Cheddar  cheese)  - 

(1)  To  be  priced  along  the  lines  of 
present  Order  No.  27  Class  III  price,  with 
appropriate  modifications  to  reflect  local 
conditions  more  realistically. 

(2)  For  Class  II  milk  utilized  in  but¬ 
ter,  the  Class  II  price  under  Order  27 
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(described  above)  minus  4.0  cents  per 
pound  of  butterfat. 

(e)  Class  III:  (milk  utilized  for  Ched¬ 
dar  cheese) .  The  formula  price  for  this 
class  to  be  based  on  the  Wisconsin  as¬ 
sembly  point  price  of  state  brand  Ched¬ 
dar  cheese,  with  appropriate  yield  factor 
and  making  allowance. 

Fluid  skim  differential.  There  shall 
be  no  fluid  skim  differential  under  either 
order. 

Butterfat  differentials  under  both  or¬ 
ders.  (a)  Paid  by  handlers: 

(1)  Classes  I,  I-A  and  I-B,  4  cents  per 
point. 

(2)  Class  n,  fat  value  in  Class  II  (but¬ 
ter  +  2  X  1.22  X  3.5)  minus  $0.33  divided 
by  35. 

(3)  Class  III  to  be  determined  on  the 
basis  of  evidence  presented  at  the 
hearing. 

(b)  Paid  to  producers  (uniform 
price) .  Weighted  average  butterfat  dif¬ 
ferential  paid  by  handlers  on  all  milk  in 
pool  under  Order  No.  27. 

Location  differential.  Both  orders 
should  provide  that  any  and  all  location 
differentials  should  be  paid  out  of  the 
respective  pools,  and  no  part  should  be 
payable  by  the  handler. 

Provisions  of  Order  27  which  should 
be  incorporated  in  Order  27  and  the  New 
Jersey  Order: 

(a)  Compensatory  payments:  These 
need  not  necessarily  be  the  same  in  both 
orders. 

(b)  Expense  of  administration. 

Miscellaneous  provisions  common  to 
both  orders: 

(a)  Termination  of  obligations. 

(b)  continuing  obligation  of  handlers. 

(c)  Liquidation. 

(d)  Appointment  of  agents  by  the 
Secretary. 

One  and  the  same  market  administrator 
should  administer  both  orders  and  the 
rules  and  determinations  under  both 
orders  should  be  the  same. 

Proposals  for  a  separate  order  for 
Northern  New  Jersey  and  amendments 
to  Order  No.  27;  proposed  by  a  group  of 
23  members  of  the  Milk  Dealers  Associa¬ 
tion  of  Northern  New  Jersey: 

The  respective  orders  must  recognize 
and  encompass  the  following: 

1.  The  Northern  New  Jersey  market¬ 
ing  area  should  include  the  four  nearby 
New  York  counties  located  west  of  the 
Hudson  River,  and  the  Order  27  mar¬ 
keting  area  should  include  the  t^o 
nearby  New  York  counties  located  east 
of  the  Hudson  River,  or  provision  should 
be^ade  for  competitive  pricing  in  those 
six  nearby  New  York  counties. 

2.  Market-wide  pool  for  Northern  New 
Jersey  Order. 

3.  Equalization  of  prices  to  producers 
regardless  of  area  in  which  their  milk  is 
marketed. 

4.  Equalization  of  cost  of  milk  to  deal¬ 
ers  at  given  point  or  points  in  the  mar¬ 
keting  area  or  areas. 

5.  Freedom  of  movement  and  market¬ 
ing  of  milk  in  both  marketing  areas. 

6.  Competitive  pricing  of  milk  mar¬ 
keted  in  non-federally  regulated  mar¬ 
kets. 

7.  Recognition  of  long  established 
open  cream  market  in  New  Jersey  as 
distinguished  fiom  New  York  City. 
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8.  Classification  of  milk  in  the  mar* 
keting  areas. 

9.  Any  new  regulation  for  Northern 
New  Jersey  not  effective  until  effective 
date  of  amended  O^der  27  designed  to  be 
compatible  with  such  new  Northern 
New  Jersey  Order. 

10.  Certified  milk  shall  not  be  pooled. 

Proposed  order  for  Northern  New 

Jersey ;  proposed  by  a  group  of  12  mem¬ 
bers  of  the  Milk  Dealers  Association  of 
Northern  New  Jersey: 

DEFINITIONS 

A.  Marketing  area.  The  marketing 
area  shall  include  the  following  thirteen 
(13)  counties-  in  Northern  New  Jersey: 
Bergen,  Essex,  Hudson,  Hunterdon,  Mid¬ 
dlesex.  Monmouth,  Morris,  Ocean,  Pas¬ 
saic,  Somerset.  Union  and  Warren  and 
herein  referred  to  as  North  Jersey.  • 

B.  Others.  At  the  Hearing,  definitions 
should  be  developed  for:  (1)  Producer, 
(2)  producer-handler,  (3)  dairy  farmer, 
(4)  Secretary,  (5)  Director,  (6)  Special 
premium  grade  A  milk  or  equivalent,  (7) 
person,  (8)  pool  plant,  (9)  base-rating, 
(10)  re-load  plant.  (11)  other  sources. 
(12)  regulated  plant.  (13)  city  plant,  (14) 
country  plant,  (15)  reserve  plant,  etc. 
This  list  is  not  considered  to  be  all 
inclusive. 

MARKET  ADMINISTRATOR 

North  Jersey  Order  should  provide 
that  it  be  administered  by  a  Market  Ad¬ 
ministrator,  selected  by  the  Secretary  of 
the  United  States  Department  of  Agri¬ 
culture  and  the  Director  of  the  Office  of 
Milk  Industry,  New  Jersey  State  Depart¬ 
ment  of  Agriculture  with  his  compensa¬ 
tion,  powers  and  duties  to  be  set  forth 
in  accordance  with  the  latest  federal 
orders  issued  or  to  be  issued. 

POOL  PLANTS 

A.  Plants  eligible  for  pool  plant  status 
imder  North  Jersey  Order  as  of  the 
effective  date  of  the  order: 

1.  Any  person  who  operted  a  plant  re¬ 
ceiving  milk  for  producers  which  plant 
shipped  milk  for  fiuid  use  into  the  mar¬ 
keting  area  of  North  Jersey  Order  during 

.  any  of  the  months  of  July  through  De¬ 
cember  1955  is  qualified  to  have  such 
plant  designated  as  a  pool  plant  provided 
such  plant  has  a  license  issued  by  the 
New  Jersey  State  Department  of  Health 
as  an  “A”,  or  “B”  or  “C”  designation  and/ 
or  by  any  other  health  authority  in  the 
area. 

2.  Any  person  who  operated  a  plant 
receiving  milk  from  producers  which 
plant  was  a  reserve  suply  for  the  market¬ 
ing  area  of  North  Jersey  Order  is  quali¬ 
fied  to  have  such  plant  designated  as  a 
pool  plant  prior  to  the  effective  date  of 
the  North  Jersey  Order  provided  it  has 
a  license  from  the  New  Jersey  State  De¬ 
partment  of  Health, 

B.  Requirements:  In  order  to  be  des¬ 
ignated  as  a  pool  plant  upon  application, 
the  plant  must  maintain  a  license  from  a 
health  authority  in  the  area  for  shipment 
of  milk  for  fiuid  use  in  the  marketing 
area,  be  located  in  New  York  State,  Ver¬ 
mont,  Massachusetts,  Connecticut,  Penn- 
sylvama.  New  Jersey,  Maryland  and  Del¬ 
aware'  and,  in  addition,  the  person 
operating  the  plant  shall  meet  each  of 
the  following  requirements. 
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1.  Be  willing  to  ship  all  the  milk  re¬ 
ceived  at  the  plant  from  dairy  farmers 
or  producers  to  the  marketing  area. 

2.  Have  no  commitments  for  the  dis¬ 
position  of  the  milk  or  milk  products  at 
the  plant  which  would  prevent  the  op¬ 
erator  from  shipping  the  fiuid  milk  re¬ 
ceived  at  the  plant  from  producers  to  the 
marketing  area. 

3.  Any  person  who  operated  a  plant 
which  was  pooled  on  the  basis  of  ship¬ 
ping  plant  provision  for  12  consecutive 
months,  may  apply  to  have  such  plant 
designated  as  a  pool  plant  under  North 
Jersey  Order,  effective  the  following 
month  provided  application  is  made  prior 
to  end  of  the  12th  month. 

C.  Shipping  plants:  For  any  month  a 
plant  which  ships  Cfiass  I  fiuid  milk  to 
the  marketing  area,  either  directly  or 
through  other  plants,  which  quantity  of 
milk  during  the  months  of  July  through 
March  is  equal  to  more  than  40  percent 
of  the  milk  received  from  producers,  or 
during  the  month  of  April  through  June 
is  equal  to  more  than  10  percent  of  the 
milk  received  directly  from  producers, 
shall  automatically  be  designated  a  pool 
plant;  Provided,  that  for  the  months  of 
April,  May  or  June  no  plant  at  which 
milk  was  received  from  producers  shall 
be  a  pool  plant  on  this  basis  unless  during 
the  preceding  July,  August,  September 
and  October  at  least  60  percent  of  such 
milk  for  each  month  is  Class  I,  either 
directly  or  through  other  plants,  was  sold 
or  distributed  in  or  shipped  to  the  mar¬ 
keting  area  in  the  form  of  milk. 

D.  Suspension  and  cancellation:  North 
Jersey  Order  should  provide: 

1.  That  the  designation  of  any  plant 
as  a  pool  plant  shall  be  cancelled  at  the 
end  of  any  month  of  December  through 
April  upon  15  days’  prior  notice  to  the 
Market  Administrator  by  the  person 
operating  the  plant  and  designation  of 
pool  plant  once  cancelled  cannot  be  rein¬ 
stated  except  when  complying  with  B-3 
of  this  section. 

2.  For  an  emergency  milk  provision 
that  can  be  made  effective  in  time  of 
short  supply  and  suspension  upon  non- 
compliance. 

E.  Plant  replacements  and  change  of 
operator:  North  Jersey  Order  should 
provide: 

1.  For  replacement  of  one  pool  plant 
by  another  upon  application  made  by  the 
person  operating  the  plant  to  the  Market 
Administrator  showing  that  the  plant  is 
a  replacement  for  one  or  more  pool 
plants. 

2.  That  the  designation  of  a  plant  as  a 
pool  plant  in  accordance  with  III-B  shall 
be  considered  as  applicable  to  the  plant 
and  subject  to  cancellation  and  suspen¬ 
sion  in  accordance  with  III-D,  regard¬ 
less  of  change  in  the  person  owning  or 
operating  the  plant. 

CLASSIFICATION 

A.  Classification  shall  be  determined  at 
the  plant  at  which  milk  is  received  from 
producers:  Provided.  That  if  such  milk 
is  shipped  in  the  form  of  milk  or  cream 
to  another  plant  or  plants  both  outside 
and  inside  the  marketing  area,  it  shall 
be  classified  at  the  plant  or  plants  to 
which  it  is  shipped,  and  there  shall  be  no 
limit  on  the  number  of  interplant  move¬ 
ments  in  the  form  of  milk  or  cream. 


except  when  shipped  to  a  non-pool  plant 
outside  the  marketing  area. 

When  milk  or  cream  is  shipped  to  a 
non-pool  plant  outside  the  marketing 
area,  the  classification  of  milk  shipped 
in  the  form  of  milk  and  of  milk,  the  but- 
terfat  from  which  is  shipped  in  the  form 
of  cream  and  fiuid  skim  milk  shall  be  de¬ 
termined  at  the  non-pool  plant,  imless 
the  handler  operating  the  pool  plant 
from  which  such  shipments  are  made  to 
the  non-pool  plant  elects  in  writing  on  his 
monthly  reports  to  have  classification  of 
such  milk,  skim  milk  or  cream  received 
during  the  month  at  such  handler’s  pool 
plant  and  shipped  as  milk,  skim  milk  or 
cream  to  the  non-pool  plant  determined 
at  the  pool  plant  from  which  the  milk, 
skim  milk  or  cream  is  shipped  to  the 
non-pool  plant. 

B.  Burden  of  proof:  The  burden  of 
proof  should  rest  on  the  handler  receiv¬ 
ing  milk  from  producers  to  show  that  the 
milk  should  not  be  classified  as  Cfiass  I. 
If  a  handler  cannot  prove  loss  pf  milk 
and  milk  products  in  transit,  the  milk 
shall  be  paid  for  at  the  Class  I  price; 
otherwise  loss  shall  be  plant  loss  at  the 
Origin  of  shipment. 

C.  Period  for  establishing  classifica¬ 
tion:  A  period  ending  with  the  last  day 
of  the  month  following  the  month  dur¬ 
ing  which  the  milk  was  received  from 
dairy  farmers  shall  be  allowed  for  han¬ 
dling  such  milk  as  a  basis  for  establish¬ 
ing  the  classification  as  other  than 
Class  I. 

D.  Classes  of  utilization: 

/  1.  Class  I  shall  be  all  milk  sold,  dis- 
■^tributed,  or  disposed  of  as  fiuid  milk  in 
the  marketing  area  and  not  accounted 
for  in  any  other  clsuss  in  this  paragraph. 

2.  Class  I-A  shall  be  all  milk  sold  or 
distributed  as  fiuid  milk  In  any  other 
federally  regulated  marketing  area. 

3.  Class  I-B  shall  be  all  milk  sold  or 
distributed  as  fiuid  milk  in  any  area  not 
under  federal  regulation. 

4.  Class  II  shall  be  all  milk  products, 
the  utilization  of  which  is  established  as 
being  sold,  distributed,  or  disposed  of 
and  not  established  in  Class  II-A  and 
plant  shrinkage  not  in  excess  of  2%  of 
the  volume  received  from  producers. 

5.  Class  II-A  shall  be  all  milk  products 
utilized  for  and  made  by  Cheddar,  Colby, 
or  washed  curd  process  utilized  for  proc¬ 
essed  cheese,  butter,  milk  powder  over 
10%  butterfat  and  chocolate  products. 

CLASS  PRICES  AND  PAYMENTS  TO  PRODUCER 

A.  Announcement  of  prices:  All  class 
prices  and  uniform  prices  to  be  an¬ 
nounced  on  a  3.7%  butterfat  basis  at 
City  Hall,  Newark,  New  Jersey. 

,  B.  Class  prices: 

1.  Class  I.  Use  the  present  formula  in 
order  61,  Philadelphia  marketing  area 
with  appropriate  changes  as  may  be  de¬ 
veloped  at  the  Hearing  for  3.7%  Milk. 

2.  Class  I-A.  Same  as  Class  I  milk 
applicable  in  marketing  area  to  which 
milk  was  shipped  adjusted  for  3.7% 
Butterfat. 

3.  Class  I-B.  Price  shall  be  competi¬ 
tive  with  unregulated  milk  sold  in  same 
area. 

4.  Class  II.  (All  milk  other  than  fiuid, 
cheese,  butter,  milk  powder  over  10% 
butterfat  and  chocolate  products.)  The 
formula  price  for  this  class  to  be:  Fat 
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value,  (New  York  butter  +  2  Cents  X 
1.22  X  3.7)  plus  non-fat  value  (weighted 
average  prices  of  roller  process  (70%) 
and  spray  process  (30%)  non-fat  dry 
milk  solids  at  New  York  as  reported  by 
Urner-Barry  x  7.5)  minus  80  cents. 

5.  Class  II~A.  (Milk  utilized  for  proc¬ 
essed  cheese,  butter,  milk  powder  over 
10%  butterfat,  and  chocolate  products.) 
The  formula  price  for  this  class  to  be 
four  times  the  average  wholesale  price 
of  92-score  butter  at  New  York  City, 
New  York. 

C.  Fluid  skim  differential.  There 
shall  be  no  fluid  skim  differential. 

D.  Butterfat  differentials  using  3.7% 
as  a  base  butterfat  test. 

1.  Paid  by  handlers: 

(a)  Classes  I,  I-A,  I-B,  4  cents  per  Ho 
of  one  percent  of  butterfat. 

(b)  Class  II,  fat  value  in  Class  n 
(butter+2X  1.22X3.7)  minus  $0.33  di¬ 
vided  by  37. 

(c)  Class  II-A  to  be  about  7  cents  per 
i  'k)%  of  butterfat  or  its  equivalent  value 
in  butter. 

2.  Paid  to  producers  (zone-blend 
price).  Weighted  average  butterfat 
differential  paid  by  handlers  on  all  milk 
in  pool  on  monthly  basis. 

E.  Payment  to  producers  to  be  on  a 
base  rating  plan  with  the  months  of 
July,  August,  September  and  October 
to  be  used  for  establishing  bases  which 
must  be  kept  in  relation  to  Class  I  sales. 

P.  Area  prices  to  be  considered  f.'  o.  b. 
Newark,  New  Jersey. 

G.  Compensatory  payments  shall  be 
paid  by  persons  receiving  milk  in  the 
marketing  area  from  other  sources,  ex¬ 
cept  from  plants  under  Order  No.  27. 

MILEAGE  ZONES  AITO  PLANT  PRICE 
DIFFERENTIALS 

A.  Mileage  zones  for  country  plants: 

1.  To  be  measured  from  City  Hall, 
Newark,  New  Jersey. 

2.  At  the  hearing  establish  plant  han¬ 
dling  and  transportation  differentials. 

B.  Transportation  differentials  be¬ 
tween  mileage  zones  to  be  established 
on  basis  of  evidence  presented  at  the 
Hearing  and  set  forth  in  a  table. 

1.  The  differential  on  Class  I  to  be 
based  on  current  costs  of  transportation 
as  between  mileage  zones. 

2.  The  differentials  on  Class  n  and 
Class  II-A  to  be  based  on  current  costs 
of  transportation  as  between  mileage 
zones. 

3.  Zone  price  differentials  paid  to  pro¬ 
ducers  from  the  pool  to  be  set  forth  in 
a  table. 

C.  Mileage  zones  for  specified  plants 
and  producer  differentials: 

1.  The  call  of  the  hearing  should  be 
broad  enough  to  permit  equitable  cost  to 
handlers  and  equitable  returns  to  pro¬ 
ducers. 

PRODUCER  DEALERS’  AND  HANDLERS’  OWN 
HERD  MILK 

The  method  of  handling  dealer’s  own 
herd  milk  presents  a  special  problem  in 
North  Jersey  and  should  be  given  ade¬ 
quate  consideration  at  the  hearing  as 
to  whether  or  not  it  should  be  pooled. 

BULK  TANK  PICKUP 

North  Jersey  Order  should  provide  that 
minimum  prices  to  producers  on  bulk 


tank  milk  be  based  on  the  zone  in  which 
the  milk  house  is  located  and  in  line  with 
minimum  prices  at  pool  plants  in  the 
same  area,  with  a  provision  for  an  ap¬ 
propriate  differential  to  compensate  han¬ 
dlers  for  the  extra  services  rendered 
producers  when  milk  is  picked  up  at  the 
milk  house  on  a  bulk  tank  basis. 

Proposed  order  for  Northern  New  Jer¬ 
sey  and  proposed  amendment  of  Order 
No.  27,  proposed  by  I.  Elkin  Nathans  on 
behalf  of  Order  27  handlers:  Mifflin 
Creamery  Co.  Inc.,  W.  M.  Evans  Dairy  Co. 
Inc.,  Lancaster  Milk  Company,  Grover 
Farms  Inc.;  unregulated  handlers:  Lan¬ 
caster  Milk  Company,  Christiana  Milk 
Products  Co.  Inc.,  The  H.  E.  Koontz 
Creamery  Inc.,  Tri-County  Dairy  Co. 
Inc.,  Hohneker’s  Dairy. 

Proposals  common  to  both  orders: 

1.  Definitions.  Act,  Secretary,  person, 
dairy  farmers,  producer,  handler,  plant, 
market  Administrator:  Same  as  §§  927.1, 
927.2,  927.4,  927.5,  927.6,  927.7,  927.8,  and 
927.10  of  Order  27. 

Marketing  area: 

For  Order  27 :  Same  as  §  927.3  of  Order 
27. 

•  For  Order  X:  “The  Northern  New  Jer¬ 
sey  metropolitan  milk  marketing  area” 
(hereinafter  called  the  “marketing 
area”)  means  all  territory  within  th% 
boundaries  of  the  counties  of  Bergen, 
Essex,  Hudson,  Hunterdon,  Middlesex, 
Monmouth,  Morris,  Ocean,  Passaic,  Som¬ 
erset,  Sussex,  Union  and  Warren,  all  in 
the  state  of  New  Jersey,  and  the  counties 
of  Dutchess,  Orange,  Putnam,  Rockland, 
Sullivan  and  Ulster,  all  in  the  state  of 
New  York  together  with  all  piers,  docks, 
and  wharves  connected  therewith  and  all 
crafts  moored  thereat,  and  including  ter¬ 
ritory  within  such  boundaries  which  is 
occupied  by  government  (Municipal, 
State,  Federal  or  International)  reserva¬ 
tions,  installations,  institutions,  or  other 
establishments. 

Pool  plant:  “Pool  plant”  means  any 
plant  which  is  designated  as  a  pool  plant 
pursuant  to  (as  to  Order  27  §§  927.20, 
927.22,  927.25  or  927.27  and  as  to  Order 
X  appropriate  corresponding  sections) . 

2.  Market  Administrator.  Selection; 
compensation;  powers  and  duties:  Same 
as  §§  927.15,  927.16,  927.17  and  927.18  of 
Order  27  except  that  section  numbers 
shown  in  §  927.18  (e)  would  refer  to  ap¬ 
propriate  sections  of  Order  X. 

Proposed:  That  there  be  a  single  Mar¬ 
ket  Administrator  to  administer  the 
terms  and  provisions  of  both  Order  X 
and  Order  27. 

The  following  provisions  are  not  com¬ 
mon  to  both  orders  and  our  proposals 
are: 

3.  Pool  Plants;  Order  X.  The  order 
shall  not  become  effective  until  two 
months  after  the  first  day  of  the  month 
following  that  in  which  the  Secretary 
determines  and  announces  the  previsions 
of  the  order  have  been  approved  by  the 
required  number  of  dairy  farmers  eligi¬ 
ble  to  vote  thereon. 

Carry-over  designation;  Order  X.  Any 
plant  located  in  the  States  of  New  Jersey, 
New  York,  Vermont,  Massachusetts, 
Connecticut,  Pennsylvania,  Delaware  or 
Maryland,  approved  as  a  source  of  milk 
supply  by  a  health  authority  in  the  mar¬ 
keting  area  at  the  time  this  order  be¬ 


comes  effective,  provided  such  plant  is 
not  at  that  time  designated  as  a  pool 
plant  under  another  order  of  the  Secre¬ 
tary,  and  from  which  shipments  of  fluid 
milk,  fluid  skim  milk,  or  fluid  cream  were 
made  into  the  marketing  area  during  any 
of  the  months  of  July  through  December 
1955,  is  hereby  designated  as  a  pool  plant 
until  such  designation  is  cancelled  pur¬ 
suant  to  Sec. _ of  this  order:  Pro¬ 

vided,  however,  such  designation  shall 
not  apply  to  any  person  operating  such 
plant  if  such  person  notifies  the  Secre¬ 
tary  in  writing  within  the  calendar 
month  following  that  in  which  the  Secre¬ 
tary  has  announced  the  order  had  been 
approved  in  a  referendum  of  dairy  farm¬ 
ers,  that  he  does  not  desire  such  designa¬ 
tion. 

Eligible  applicants;  Order  X.  Any 
person  operating  a  plant  located  in  the 
States  of  New  Jersey,  New  York,  Ver¬ 
mont,  Massachusetts,  Connecticut,  Penn¬ 
sylvania,  Delaware  or  Maryland,  which  is 
approved  as  a  source  of  milk  supply 
by  a  health  authority  in  the  marketing 
area,  may  apply  to  the  Secretary  at  any 
time  during  the  first  12  months  this 
order  is  in  effect  for  designation  as  a 
pool  plant,  and  thereafter  may  so  apply 
before  May  31  of  any  year  for  designation 
as  a  pool  plant  effective  as  of  July  1. 
Applications  shall  be  addressed  to  the 
Secretary  and  filed  at  the  office  of  the 
Market  Administrator.  No  such  appli¬ 
cation  may  be  made  after  the  first  12 
months  in  which  this  order  is  in  effect 
by  any  person  for  a  plant  which  was  a 
designated  pool  plant  during  any  of  the 
12  months  preceding  such  application. 

Pool  Plants;  Order  27. 

Carry-over  designation;  Order  27. 
Same  as  §  927.20  of  Order  27  except: 
Change  “November  1944”  to  “November 
1955.”  ^ 

Eligible  applicants;  Order  27.  Same 
as  §  927.21  of  Order  27  except:  Change 
"October,  November  and  December”  to 
“July,  August,  September,  October  and 
November”  and  change  “July  1”  to  “June 
1.”  Add  the  following:  No  such  applica¬ 
tion  may  be  made  by  any  person  for  a 
plant  which  was  designated  pool  plant 
during  any  of  the  12  months  preceding 
such  application. 

Provision  common  to  both  Orders  X 
and  27: 

Requirements.  To  qualify  as  a  pool 

plant  pursuant  to  Sec. _ (as  to  Order 

X  the  sections  entitled  “Carry-over 
designation”  and  “Eligible  Applicants” 
and  as  to  Order  27  §§  927.20,  927.22  or 
927.25  of  that  order)  the  person  operat¬ 
ing  the  plant  shall  meet  each  of  the  fol¬ 
lowing  requirements : 

Same  as  §  927.23  (a)  (b)  of  Order  27 
and  (c)  changed  to  read:  “Have  no  com¬ 
mitments  for  the  disposition  of  milk  at 
the  plant  which  would  prevent  the 
operator  from  being  able  to  direct  the 
shipments  of  the  milk  received  at  the 
plant  from  dairy  farmers  to  the  market¬ 
ing  area  in  order  to  comply  with  the  call 
milk  requirements  of  the  order.” 

Further  provisions  common  to  both 
Order  X  and  Order  27: 

Designation  upon  application.  Same 
as  §  927.22  of  Order  27  except:  Change 
“August  1”  in  three  places  to  “July  1.” 

Suspension  and  cancellation  of  desig¬ 
nation.  Same  as  §  927.24  of  Order  27 
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except:  In  subsection  (a)  eliminate  the 
words  ‘^during  the  months  of  April 
through  July  of  any  year”  and  the  words 
“and,  in  addition,  the  designation  shall 
be  cancelled  effective  either  on  the  first 
day  of  February  or  the  first  day  of  March 
1954  upon  application  of  the  handler 
submitted  to  the  Market  Administrator 
prior  to  the  effective  date  of  cancella¬ 
tion.”  In  subsection  (b)  change  "June 
15”  to  "May  15”  and  in  final  line  change 
"August  1”  to  "July  1.” 

Plant  replacements.  Same  as  §  927.26 
of  Order  27. 

Plants  shipping  Class  I  milk  to  the 
marketing  area.  Same  as  §  927.27  of 
Order  27  except:  Change  “Class  I-A”  to 
"Class  I”  and  change  “October,  Novem¬ 
ber  and  December”  to  “July,  August. 
September,  October  and  November”  and 
change  "60  percent”  to  "50  percent.” 
In  final  proviso,  change  "January 
through  July”  to  "January  through 
June.” 

Classification;  basis  for  determination. 
Classification  shall  be  determined  at  the 
plant  at  which  milk  is  received  from  pro¬ 
ducers:  Provided,  That  if  milk  is  shipped 
in  the  form  of  milk  or  cream 

(a)  To  another  pool  plant  or  plants 
whether  inside  or  outside  the  marketing 
area,  and/or 

(b)  To  another  non-pool  plant  or 
plants  within  the  marketing  area,  it  shall 
be  classified  at  the  plant  or  plants  to 
which  it  is  shipped,  and  there  shall  be  no 
limit  on  the  number  of  inter-plant  move¬ 
ments  in  the  form  of  milk  or  cream  (in 
other  words,  complete  marketing  area 
classification) ,  except  that  milk  or  cream 
shipped  to  a  non-pool  plant  outside  the 
marketing  area  shall  be  classified  at  such 
non-pool  plant  unless  the  handler  oper¬ 
ating  the  pool  plant  from  which  such 
shipments  are  made  to  the  non-pool 
plant  elects  in  writing  on  his  monthly 
reports  to  have  classification  of  all  milk 
and  cream  to  the  non-pool  plant  deter¬ 
mined  at  the  pool  plant  from  which  the 
milk  or  cream  is  shipped  to  the  non-pool 
plant. 

(As  to  Order  27  the  above  is  a  substi¬ 
tute  for  §  927.33.) 

Plant  loss.  Allowances  for  plant  loss 
on  milk  classified  in  Classes  I,  I-A,  I-B 
and  n  not  to  exceed  5  percent  of  the  but- 
terfat  in  the  product  resulting  from  any 
such  specific  plant  operation  shall  be 
classified  in  Class  II ;  and  from  any  spe¬ 
cific  plant  operation  classified  as  Class 
III  plant  loss  shall*  be  classified  as  Class 
ni. 

Burden  of  proof.  The  burden  of  proof 
should  rest  on  the  handler  receiving  milk 
from  producers  to  show  that  the  milk 
should  not  be  classified  as  Class  I.  If  a 
handler  can  prove  loss  in  transit,  the 
milk  equivalent  shall  be  paid  for  at  the 
Class  n  price. 

Period  for  establishing  classification. 
A  period  ending  with  the  last  day  of  the 
month  following  the  month  during  which 
the  milk  was  received  from  producers 
shall  be  allowed  for  handling  such  milk 
as  a  basis  for  establishing  the  classifica¬ 
tion  other  than  Class  I. 

Accounting  procedure  and  rules  and 
regulations.  Both  Order  X  and  Order 
27  must  provide  for  accounting  proced¬ 
ure  and  rules  and  regulations.  As  far  as 
we  can  see  the  provisions  of  S  927.35  and 
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§  927.36  of  Order  27  are  adequate  and  ap¬ 
plicable  to  both  orders  with  Order  X  to 
provide  for  appropriate  section  refer¬ 
ences. 

Classification — Classes  of  Utilization; 

Class  I ;  Fluid  milk  and  other  products 
defined  in  Sec.  927.37  (a)  of  Order  27. 

Class  I-A:  Fluid  milk  and  other  prod¬ 
ucts  as  defined  in  §  927.37  (b)  of  Order 
27  for  use  in  other  Federally  regulated 
markets. 

Class  I-B :  Fluid  milk  and  other  prod¬ 
ucts  as  defined  in  §  927.37  (c)  of  Order 
27  for  use  in  markets  outside  the  market¬ 
ing  area  other  than  Federally  regulated 
markets. 

Class  n:  Butterfat  in  the  form  of 
cream  for  all  uses  and  other  products 
defined  in  §  927.37  (d)  and  in  §  927.37  (e) 
of  Order  27. 

Class  III:  Milk  utilized  in  Cheddar, 
American  Cheddar,  Colby,  washed  curd, 
or  part  skim  Cheddar  cheese,  or  is  as¬ 
signed  to  plant  loss  which  pursuant  to 
§  927.34  (as  to  Order  X  appropriate  sec¬ 
tion)  is  associated  with  such  products. 

Class  IV:  Milk  utilized  in  butter. 

Minimum  prices : 

Class  I:  Sec.  927.40  (a)  to  be  incorpo¬ 
rated  except  §  927.40  (a)  (9)  and  (11) 
to  be  amended  to  read: 

^  (9)  Adjust  the  base  utilization  per¬ 
centage  in  Order  X  of  63.6  upward  to 
allow  for  the  higher  percent  of  Class  I 
milk  in  such  order  than  in  Order  27. 
(However,  it  is  difficult  to  see  how  a 
correct  figure  can  be  applied  until  it  is 
known  from  experience  what  will  be  the 
percentage  of  Class  I  to  total  receipts 
after  the  pool  is  set  up  and  in  operation) . 

(11)  Incorporate  a  new  set  of  seasonal 


adjustment  factors  as  follows: 
January _ _  0. 96  July _ 

1.  04 

February _ 

.96 

August _ 

1.08 

March _ 

.96 

September _ 

1.08 

April _ _ 

.92 

October _ 

1.08 

May _ _ 

.92 

November 

1.04 

June  _ _ _ 

.96 

December 

1.00 

Class  I:  On  shipments  of  Class  I  milk 
made  by  handlers  under  Order  X  into 
the  marketing  area  of  Order  27;  or  by 
handlers  under  Order  27  into  the  mar¬ 
keting  area  of  Order  X  the  price  shall  be 
the  Class  I  price  fixed  in  the  order  regu¬ 
lating  the  marketing  area  to  which  the 
milk  is  shipped  and  so  utilized.  As  to 
other  Federally  regulated  markets,  prin¬ 
cipally  Order  61,  the  compensatory  pro¬ 
visions  similar  to  §  927.78  of  Order  27 
should  be  retained,  due  to  the  fact  that 
under  Order  61  shipments  of  non-pro¬ 
ducer  milk  may  be  brought  in  without 
bringing  the  shipping  plant  under  regu¬ 
lation,  thus  defeating  the  provisions  of 
the  compensatory  payment  section. 
However,  §  927.78  as  it  would  be  incor¬ 
porated  in  Order  X  and  Order  27  should 
specify  it  is  not  applicable  to  Class  I 
milk  regulated  by  Order  X  or  Order  27 
as  the  oase  may  be. 

Class  I-B:  For  Class  I-B  milk  the  price 
shall  be  the  uniform  price  computed  by 
the  market  administrator  pursuant  to 
Sec. - plus  20  cents  per  hundred¬ 

weight. 

Class  II:  Same  as  §  927.40  (f)  of 
Order  27. 

cnass  ni;  The  formula  price  for  this 
class  to  be  based  on  the  Wisconsin  as¬ 
sembly  price  of  state  brrind  Cheddar 
cheese,  with  appropriate  yield  factor  and 


making  allowance  as  developed  in  the 
hearing. 

C3ass  IV:  For  milk  utilized  in  butter  the 
Class  n  price  minus  4.0  cents  per  pound 
of  butterfat. 

Butterfat  differentials:  Same  as 
§  927.41  of  Order  27  except:  change  "H 
and  HI”  to  “11”  and  provide  that  Classes 
in  and  IV  be  on  direct  ratio  for  the  but¬ 
terfat  portion  of  the  milk. 

Transportation  differentials. — ^A.  Mile¬ 
age  zones  for  plants: 

1.  To  be  measured  from  the  Manhat¬ 
tan  entrance  to  tlie  Holland  Tunnel. 

2.  At  the  hearing  establish  key  points 
in  the  milk  shed  and  milk  tank  truck 
routes  and  mileages  to  the  representative 
point  in  the  marketing  area. 

3.  Provide  that  mileages  from  other  . 
locations  not  at  key  points  be  established 
as  the  result  of  rules  and  regulations 
meeting,  on  basis  of  shortest  practical 
milk  tank  route  to  the  key  point  route, 
and  appropriate  adjustment  in  key  point 
mileage. 

B,  Transportation  zone  differentials: 

1.  Payable  by  handlers:  the  differen¬ 
tials  between  mileage  zones  to  be  paid 
by  handlers  to  be  established  on  the 
basis  of  evidence  presented  at  the  hear¬ 
ing.  But  that  whatever  zone  differen¬ 
tial  is  established  as  representing  true 
transportation  cost  in  zones  under  201- 
210  miles  be  carried  through  into  zones 
over  201-210  miles  to  the  end  that  the 
cost  of  milk  from  all  zones  be  priced 
the  same  f.  o.  b.  the  marketing  area 
basing  point.  Sufficient  evidence  has 
not  been  presented  in  any  previous  hear¬ 
ing  as  to  what  actual  current  transpor¬ 
tation  costs  really  are.  Interested  par¬ 
ties  should  be  called  upon  to  present 
such  evidence. 

2.  Differentials  to  producers  to  be 
established  on  basis  of  evidence  at  the 
hearing. 

Location  differentials;  Location  dif¬ 
ferentials,  if  any,  should  be  identical  for 
both  Order  X  and  Order  27  and  should 
be  paid  entirely  out  of  the  pool,  and  no 
part  should  be  paid  by  handlers. 

Other  sections  of  Order  27  not  spe¬ 
cifically  covered  above  would  appear  to 
be  applicable  to  both  Orders  X  and  27. 
These  are: 

Sec. 

927.45  Use  of  equivalent  price  or  index. 

927.46  Announcement  of  prices 

927.50  Reports  of  handlers. 

927.51  Producer  pa3nx)ll  reports. 

927.52  Storage  cream  reports. 

927.53  Other  reports. 

927.54  Verification  of  reports  and  payments. 

927.55  Retention  of  records. 

927.60  Determination  of  uniform  price: 

General  provisions  to  be  followed 
subject  to  whatever  location  dif¬ 
ferentials,  if  any,  are  continued. 
Change  reference  to  “I-C”  to 
"I-B.” 

927.61  Computation  of  the  uniform  price: 

General  provisions  to  be  followed. 
Change  “I-C”  to  "I-B.” 

927.62  Announcement  of  uniform  price  and 

weighted  average  butterfat  differ¬ 
ential. 

927.65  Time  and  rate  of  payments. 

927.66  Transportation  and  location  differ¬ 

entials:  In  (b)  delete  "plus  five 
cents.” 

927.67  Butterfat  differential  In  uniform 

price. 

927.70  Producer  settlement  fund. 
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Sec. 

927.71  Handlers’  acconnts. 

927.72  Payment  to  the  producer  settlement 

fund. 

927.73  Pa3rment  out  of  the  producer  settle¬ 

ment  fund. 

927.74  Handlers’  po(rf  debit  or  credit. 

927.75  Adjustment  of  errors  In  payments. 

927.79  Payments  on  milk  or  milk  products 

the  source  of  which  is  not  estab¬ 
lished. 

927.80  Expense  of  administration  —  pay¬ 

ments  by  handlers. 

927.85  Termination  of  obligations. 

927.86  Continuing  obligation  of  handlers. 

927.87  Continuing  power  and  duty  of  mar¬ 

ket  administrator. 

927.88  Liquidation. 

927.89  Agents. 

Producer  handlers:  The  provision  that 
milk  received  from  farms  in  Nassau  or 
Suffolk  counties.  New  York,  which  farms 
are  not  approved  for  the  sale  of  milk  in 
New  York  City,  or  received  from  the  han¬ 
dler’s  own  farm  shall  not  be  included  in 
the  determination  of  the  uniform  price 
(§  927.60  of  Order  27)  should  be  con¬ 
tinued  as  to  Order  27.  But  such  receipts 
in  the  area  regulated  by  Order  X  should 
be  so  included. 

Bulk  tank  shipments:  The  provisions 
of  §927.35  (a)  and  §  927.60  (f)  as 
amended  effective  February  1,  1956 
should  be  continued  as  to  Order  27  and 
included  in  Order  X,  subject  to  such 
testimony  as  may  be  adduced  at  the 
hearing  as  is  the  amount,  if  any,  of  loca¬ 
tion  differentials  and  the  area  in  which 
they  shall  apply. 

Under  these  proposals  §  927.43  of  Order 
27 — ^Butter-cheese  differential  adjust¬ 
ment;  §  927.44 — Skim  milk  differential; 
and  §  927.77 — Cream  payments  would  be 
eliminated  from  Order  27  and  also  would 
not  be  proposed  for  Order  X. 

As  to  Order  27,  make  such  further 
changes  in  all  of  our  proposals  as  may 
be  necessary,  if  inadvertently  overlooked, 
through  which  there  would  be  conflict 
by  reason  of  our  proposal  to  merge  pres¬ 
ent  Class  II  and  Class  III  into  one  classi¬ 
fication  to  be  designated  as  Class  II. 

Proposals  for  a  Northern  New  Jersey 
Order;  Proposed  by  Lehigh  Valley  Coop¬ 
erative  Farmers  and  the  Warren  County 
Milk  Dealers’  Association: 

1.  The  marketing  area  shall  not  in¬ 
clude  the  counties  of  Sussex,  Hunterdon, 
and  Warren,  all  in  the  State  of  New 
Jersey. 

2.  The  rate  of  psiyment  per  hundred¬ 
weight  to  be  paid  by  handlers  located  in 
the  Commonwealth  of  Pennsylvania  for 
milk  disposed  of  within  the  marketing 
area  as  Class  I  shall  be  no  less  than  the 
Class  I  prices  determined  under  this 
order,  with  applicable  deductions  and 
differentials.  Any  payments  required 
under  this  section  shall  be  made  by  han¬ 
dlers  to  producers  from  whom  such  milk 
is  received  and  shall  not  require  pay¬ 
ments  in  an^  form  whatsoever  into  the 
Producer  Settlement  Fund  or  Market 
Pool  established  in  this  order. 

3.  Each  handler  located  in  the  Com¬ 
monwealth  of  Pennsylvania,  and  outside 
the  Milk  Marketing  Area,  shall  pay  to 
the  Market  Administrator  cents  or 
such  lesser  amount  as  the  Secretary 
shall  prescribe  for  each  himdredweight 
of  Class  I  milk  disposed  of  in  the  Mar¬ 
keting  Ai'ea  as  Class  I  milk  as  his  share 
of  the  expenses  of  this  order. 


Copies  of  this  notice  of  hearing,  and 
of  Order  No.  27,  as  amended,  may  be 
procured  from  the  Market  Administra¬ 
tor,  205  East  42d  Street,  New  York  17, 
New  York,  or  from  the  Hearing  Clerk, 
United  States  Department  of  Agricul¬ 
ture,  Room  112,  Administration  Build¬ 
ing.  Washington  25,  D.  C.,  or  may  be 
there  inspected. 

Dated:  May  18,  1956. 

[seal]  Roy  W.  Lennartson, 

Deputy  Administrator. 

[P.  R.  Doc.  56-4036;  Piled.  May  24,  1956; 

8:47  a.  m.] 


[  7CFR  Part  1067] 

Avocados 

NOTICE  OF  PROPOSED  RULE  MAKING  * 

Notice  is  hereby  given  that  the  Depart¬ 
ment  is  giving  consideration  to  the  issu¬ 
ance  of  quality  restrictions  regarding 
the  importation  of  avocados  into  the 
United  States,  and  to  requiring  inspec¬ 
tion  and  certification  of  each  such  import 
by  the  Federal  or  Federal-State  Inspec¬ 
tion  Service  pursuant  to  the  provisions  of 
§  1060.153  of  the  general  regulations 
(Part  1060,  19  F.  R.  7707.  8012)  applica¬ 
ble  to  the  importation  of  certain  listed 
commodities  (including  avocados). 

The  requirements  under  consid^ation 
are  to  impose  the  same  restrictions  with 
respect  to  grade  on  imports  of  avocados 
that  are  imposed  on  the  handlers  of 
Florida  avocados  as  set  forth  in  the 
quality  regulation  which  is  being  issued 
to  become  effective  June  1, 1956,  pursuant 
to  the  marketing  agreement,  as  amended, 
and  Order  No.  69,  as  amended  (7  CFR 
Part  969;  20  F.  R.  4177),  regulating  the 
handling  of  avocados  grown  in  south 
Florida.  The  applicable  regulatory  pro¬ 
visions  of  such  regulation  are  contained 
in  paragraphs  (b)  and  (c)  thereof  and 
are  as  follows: 

(b)  Order.  (1)  During  the  period  be¬ 
ginning  at  12:01  a.  m.,  e.  s.  t.,  June  1, 
1956,  and  ending  at  12:01  a.  m..  e.  s.  t., 
April  30,  1957,  no  hajidler  shall  handle 
any  avocados  unless  such  avocados  (i) 
grade  at  least  No.  2  Grade,  •  •  *. 

(c)  As  used  herein  “No.  2  Grade”  •  *  * 

shall  have  the  same  meaning  as  in  para¬ 
graph  (c)  *  •  *  of  §  969.130  of  the  sup¬ 
plementing  rules  and  regulations,  as 
amended  (21  F.  R.  2409) .  i 

All  persons  who  desire  to  submit 
written  data,  views,  or  arguments  for 
consideration  in  connection  with  the 
proposals  set  forth  in  the  preceding  par¬ 
agraph  should  do  so  by  forwarding  the 
same  to  the  Director,  Fruit  and  Vege¬ 
table  Division,  Agricultural  Marketing 
Service,  United  States  Department  of 
Agriculture,  Room  2077,  South  Building, 
Washington  25,  D,  C.,  not  later  than  the 
fifth  day  after  the  publication  of  this 
notice  in  the  Federal  Register. 

Dated:  May  22,  1956. 

[seal]  S.  R.  Smith, 

Director,  Fruit  and  Vegetable 
Division,  Agricultural  Mar¬ 
keting  Service. 

(F.  R.  Doc.  56-4135;  Piled,  May  24,  1956; 
j  8:53  a.  m.] 


DEPARTMENT  OF  THE  TREASURY 
Internal  Revenue  Service 
[  26  CFR  (V954)  Part  1  ] 

Income  Tax;  Taxable  Years  BEGiNNiNa 
After  December  31,  1953 

treatment  op  excess  distributions 
BY  trusts 

Notice  is  hereby  given,  pursuant  to 
the  Administrative  Procedure  Act,  ap¬ 
proved  June  11,  1946,  that  the  regula¬ 
tions  set  forth  below  in  tentative  form 
are  proposed  to  be  prescribed  by  the 
Commissioner  Internal  Revenue,  with 
the  approval  of  the  Secretary  of  the 
Treasury  or  his  delegate.  Prior  to  the 
final  adoption  of  such  regulations,  con¬ 
sideration  will  be  given  to  any  data, 
views,  or  arguments  pertaining  thereto 
which  are  submitted  in  writing,  in  dupli¬ 
cate,  to  the  Commissioner  of  Internal 
Revenue,  Attention:  T:  P,  Washington 
25,  D,  C.,  within  the  period  of  thirty 
days  from  the  date  of  publication  of 
this  notice  in  the  Federal  Register.  The 
proposed  regulations  are  to  be  issued  un¬ 
der  the  authority  contained  in  sections 
665  (c),  665  (d).  668  (a),  and  7805  of 
the  Internal  Revenue  Code  of  1954  (68A 
Stat.  223,  224,  225,  and  917;  26  U.  S.  C. 
665  (c).  665  (d),  668  (a),  and  7805). 

[SEAL]  Russell  C.  Harrington, 
Commissioner  of  Internal  Revenue. 

The  following  regulations  for  taxable 
years  beginning  after  December  31,  1953, 
and  ending  after  August  16,  1954,  ex¬ 
cept  where  otherwise  specifically  pro¬ 
vided,  are  hereby  prescribed  under 
sections  665  through  668  of  the  Internal 
Revenue  Code  of  1954: 


TREATMENT  OF  EXCESS  DISTRIBUTIONS  BY 
TRUSTS 

Sec. 

1.665-1  Excess  distributions  by  trusts; 


1.665-1  Excess  distributions  by  trusts; 

scope  of  Subpart  D. 

1.665  (a)  Statutory  provisions;  excess  dis¬ 
tributions  by  trust;  defini¬ 
tion  of  undistributed  net 
Income. 

1.665  (a)-l  Undistributed  net  income. 

1.665  (b)  Statutory  provisions;  excess  dis¬ 

tributions  by  trust;  definition 
of  accumulation  distribution. 

1.665  (b)-l  Accumulation  distribution. 

1.665  (c)  Statutory  provisions;  excess  dis¬ 
tributions  by  trust;  definition 
of  taxes  imposed  on  the  trust. 

1.665  (c)-l  Taxes  imposed  on  the  trust. 

1.665  (d)  Statutory  provisions;  excess  dis¬ 
tributions  by  trust;  definition 
of  preceding  taxable  year. 

1.665  (d)-l  Preceding  taxable  years. 

1.665  (d)-2  Application  of  separate  share 

rule. 

1.666  (a)  Statutory  provisions;  excess  dis¬ 

tributions  by  trusts;  alloca¬ 
tion  of  accumulation  distri¬ 
bution. 

1.666  (a)-l  Amount  allocated. 

1.666  (b)  Statutory  provisions;  excess  dis¬ 
tributions  by  trusts;  total 
taxes  deemed  distributed. 

1.666  (b)-l  Total  taxes  deemed  distributed. 

1.666  (c)  ^Statutory  provisions;  excess  dis¬ 
tributions  by  trusts;  pro  rata 
portion  of  taxes  deemed 
distributed. 

r.666  (c)  -1  Pro  rata  portion  of  taxes  deemed 
distributed. 

1.666  (Examples)  Examples. 

1.667  Statutory  provisions;  excess  dis¬ 

tributions  by  trusts;  denial 
of  refund  to  trusts. 


1.665  (a)-l 
1.665  (b) 


1.665  (c) 


1.665  (c)-l 
1.665  (d) 


1.665  (d)-l 

1.665  (d)-2 

1.666  (a) 


1.666  (a)-l 
1.666  (b) 


1.666  (b)-l 
1.666  (c)  . 
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Sec. 

1.667-1  Denial  of  refund  to  trusts. 

1.668  (a)  Statutory  provisions;  excess  dis> 
tributions  by  trusts;  treat¬ 
ment  of  amounts  deemed  dis¬ 
tributed  in  preceding  taxable 
years:  amounts  treated  as  re¬ 
ceived  in  prior  taxable  years. 

1.668  (a)-l  Amounts  treated  as  received  in 
prior  taxable  years. 

1.608  (b)  Statutory  provisions;  excess  dis¬ 
tributions  by  trusts:  treat¬ 
ment  of  amounts  deemed  dis¬ 
tributed  In  preceding  taxable 
years;  credit  for  taxes  paid 
by  trust. 

1.668  (b)-l  Credit  for  taxes  paid  by  the 
trust. 

1.668  (Example)  Example. 

TREATMENT  OP  EXCESS  DISTRIBUTIONS  BY 
TRUSTS 

§  1.665-1  Excess  distributions  "by 
trusts:  scope  of  subpart  D.  Sections  665 
through  668  (subpart  D)  are  designed 
generally  to  prevent  a  shift  of  tax  burden 
to  a  trust  from  a  beneficiary  or  bene- 
ficiarles.  To  accomplish  this,  the  sections 
provide  special  rules  for  treatment  of 
amounts  paid,  credited,  or  required  to  be 
distributed  by  a  complex  tnist  (subject 
to  sections  661  through  663  (subpart  C) ) 
in  any  year  in  excess  of  distributable  net 
income  for  that  year.  Such  an  excess 
distribution  is  defined  as  an  accumula¬ 
tion  distribution,  subject  to  the  limita¬ 
tions  in  section  665  (b).  An  accumula¬ 
tion  distribution  is  “thrown  back”  to  each 
of  the  five  preceding  years  in  inverse 
order.  That  is,  it  will  be  taxed  to  the 
beneficiaries  of  the  trust  in  the  year  the 
distribution  is  made  or  required,  but  in 
general  only  to  the  extent  of  the  dis¬ 
tributable  net  income  of  those  years 
which  was  not  in  fact  distributed.  How¬ 
ever,  the  resulting  tax  will  not  be  greater 
than  the  aggregate  of  the  taxes  that 
would  have  been  attributable  to  the 
amounts  thrown  back  to  previous  years 
had  they  been  included  in  gross  income 
of  the  beneficiaries  in  those  years.  To 
prevent  double  taxation,  the  beneficiaries 
receive  a  credit  for  any  taxes  previously 
paid  by  the  trust  which  are  attributable 
to  the  excess  thrown  back.  Sections  665 
through  668  (subpart  D)  do  not  apply  to 
any  estate. 

§  1.665  (a)  Statutory  provisions;  ex¬ 

cess  distributions  by  trust;  definition  of 
undistributed  net  income. 

Sec.  665.  Definitions  applicable  to  subpart 
D — (a)  Undistributed  net  income.  For  pur¬ 
poses  of  this  subpart,  the  term  “undistributed 
net  Income”  for  any  taxable  year  means  the 
amount  by  which  distributable  net  Income 
of  the  trust  for  such  taxable  year  exceeds 
the  sum  of — 

(1)  The  amounts  for  such  taxable  year 
specified  in  paragraphs  (1)  and  (2)  of  sec¬ 
tion  661  (a);  and 

(2)  The  amount  of  taxes  Imposed  on  the 
trust. 

§  1.665  (a)-l  Undistributed  net  in¬ 
come.  (a)  The  term  “undistributed  net 
income”  means  for  any  taxable  year  the 
distributable  net  income  of  the  trust  for 
that  year  as  determined  under  section 
643  (a), less — 

(1)  The  amount  of  income  required  to 
be  distributed  currently  and  any  other 
amounts  properly  paid  or  credited  or  re¬ 
quired  to  be  distributed  to  beneficiaries 
in  the  taxable  year  as  specified  in  para- 
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graphs  (1)  and  (2)  of  section  661  (a), 
and 

(2)  The  amoimt  of  taxes  imposed  on 
the  trust,  as  defined  in  §  1.665  (c)-l. 

The  application  of  the  rule  in  this  para¬ 
graph  to  the  first  year  of  a  trust  in  which 
income  is  accumulated  may  be  illustrated 
by  the  following  example: 

Example.  Assume  that  under  the  terms  of 
the  trust,  $10,000  of  income  Is  required  to  be 
distributed  currently  to  A  and  the  trustee 
has  discretion  to  make  additional  distribu¬ 
tions  to  A.  During  the  taxable  year  1954  the 
trust  had  distributable  net  income  of  $30,100 
derived  from  royalties  and  the  trustee  made 
distributions  of  $20,000  to  A.  The  taxable 
income  of  the  trust  is  $10,000  on  which  a 
tax  of  $2,640  Is  paid.  The  undistributed  net 
income  of  the  trust  as  of  the  close  of  the 
taxable  year  1954  is  $7,460  computed  as 
follows : 

Distributable  net  income _ - _ —  $30,100 

Less: 

Income  currently  distrib¬ 
utable  to  A _ $10,000 

Other  amounts  distrib¬ 
uted  to  A _  10,  000 

Taxes  imposed  oh  the 
trust  (see  §  1.665 

(c)-l) _  2,640 

-  22, 640 


Undistributed  net  income _ —  7, 460 

See  also  paragraphs  (e)  (1)  and  (f)  (1) 
of  §  1.668  (Example)  for  additional  illus¬ 
trations  of  the  application  of  the  rule  in 
this  paragraph  to  the  first  year  of  a  trust 
in  which  income  is  accumulated. 

(b)  However,  the  undistributed  net  in¬ 
come  for  any  year  to  which  an  accumu¬ 
lation  distribution  for  a  later  year  may 
be  thrown  back  may  be  reduced  by  ac¬ 
cumulation  distributions  in  intervening 
years  and  any  taxes  imposed  on  the  trust 
which  are  deemed  to  be  distributed  under 
section  666  by  reason  of  the  accumula¬ 
tion  distributions.  On  the  other  hand, 
undistributed  net  income  for  any  year 
will  not  be  reduced  by  any  distributions 
in  an  intervening  year  which  are  ex¬ 
cluded  from  the  definition  of  an  accumu¬ 
lation  distribution  under  section  665  (b), 
or  which  are  excluded  under  section  663 
(a)  (1).  See  paragraph  (f)  (5)  of 

§  1.668  (Example)  for  an  illustration  of 
the  reduction  of  undistributed  net  in¬ 
come  for  any  year  by  a  subsequent  ac¬ 
cumulation  distribution. 

§  1.665  (b)  Statutory  provisions;  ex¬ 
cess  distributions  by  trust;  definition  of 
accumulation  distribution. 

Sec.  665.  Definitions  applicable  to  subpart 

D.  *  *  • 

(b)  Accumulation  distribution.  For  pur¬ 
poses  of  this  subpart,  the  term  “accumula¬ 
tion  distribution”  for  any  taxable  year  of  the 
trust  means  the  amount  (if  In  excess  of 
$2,000)  by  which  the  amounts  specified  in 
paragraph  (2)  of  section  661  (a)  for  such 
taxable  year  exceed  distributable  net  income 
reduced  by  the  amounts  specified  in  para¬ 
graph  (1)  of  section  661  (a).  For  purposes 
of  this  subsection,  the  amount  specified  in 
paragraph  (2)  of  section  661  (a)  shall  be 
determined  without  regard  to  section  666  and 
shall  not  include — 

(1)  Amounts  paid,  credited,  or  required  to 
be  distributed  to  a  beneficiary  as  income 
acciunulated  before  the  birth  of  such  bene¬ 
ficiary  or  before  such  beneficiary  attains  the 
'  age  of  21; 


(2)  Amounts  properly  paid  or  credited  to  a 
beneficiafy  to  meet  the  emergency  needs  of 
such  beneficiary; 

(3)  Amounts  properly  paid  or  credited  to 
a  beneficiary  upon  such  beneficiary’s  attain¬ 
ing  a  specified  age  or  ages  if — 

(A)  The  total  number  of  such  distribu¬ 
tions  cannot  exceed  4  with  respect  to  such 
beneficiary, 

(B)  The  period  between  each  such  distri¬ 

bution  to  such  beneficiary  is  4  years  or  more, 
and  , 

(C)  As  of  January  1,  1954,  such  distribu¬ 
tions  are  required  by  the  specific  terms  of 
the  governing  instrument;  and 

(4)  Amounts  properly  paid  or  credited  to  a 
beneficiary  as  a  final  distribution  of  the  trust 
if  such  final  distribution  is  made  more  than 
9  years  after  the  date  of  the  last  transfer  to 
such  trust. 

§  1.665  (b)-l  Accumulation  distribu¬ 
tion — (a)  In  general.  (1)  Subject  to 
the  limitations  set  forth  in  paragraph 
(b)  of  this  section  the  term  “accumula¬ 
tion  distribution”  for  any  taxable  year 
means  an  amount  (if  in  excess' of  $2,000) 
by  which  the  amounts  properly  paid, 
credited,  or  required  to  be  distributed 
within  the  meaning  of  section  661  (a) 

(2)  for  that  year  exceed  the  distributable 
net  income  (determined  under  section 
643  (a))  of  the  trust,  reduced  (but  not 
below  zero)  by  the  amount  of  income 
required  to  be  distributed  currently.  In 
computing  the  amount  of  an  accumula¬ 
tion  distribution  pursuant  to  the  preced¬ 
ing  sentence,  there  is  taken  into  account 
amounts  applied  or  distributed  for  the 
purpose  specified  in  section  677  (b)  or 
section  678  (c)  out  of  corpus  or  out  of 
other  than  income  for  the  taxable  year 
and  amounts  used  to  discharge  or  satisfy 
any  person’s  legal  obligation  as  that 
term  is  used  in  §  1.662  (a) -4.  If  the  dis¬ 
tribution  as  so  computed  is  $2,000  or  less, 
it  is  not  an  accumulation  distribution 
within  the  meaning  of  sections  665 
through  668  (subpart  D) .  If  the  distri¬ 
bution  exceeds  $2,000,  then  the  full 
amount  is  an  accumulation  distribution 
for  the  purposes  of  sections  665  through 
668  (subpart  D). 

(2)  Although  amounts  properly  paid, 
credited,  or  required  to  be  distributed 
under  section  661  (a)  (2)  do  not  exceed 
the  income  of  the  trust  during  the  tax¬ 
able  year,  an  accumulation  distribution 
may  result  if  such  amounts  exceed  dis¬ 
tributable  net  income.  This  may  result 
from  the  fact  that  expenses  allocable  to 
corpus  are  taken  into  account  in  de¬ 
termining  taxable  income  and  hence  dis¬ 
tributable  net  income.  However,  the 
provisions  of  sections  665  through  668 
(subpart  D)  will  not  apply  unless  there- 
is' undistributed  net  income  in  at  least 
one  of  the  five  preceding  taxable  years. 
See  section  666  and  the  regulations 
thereunder. 

(3)  The  provisions  of  subparagraphs 
(1)  and  (2)  of  this  paragraph  may  be 
illustrated  by  the  following  examples  (it 
is  assumed  in  each  case  that  the  exclu¬ 
sions  provided  in  paragraph  (b)  do  not 
apply) : 

Example  (1).  A  trustee  properly  makes  a 
distribution  to  a  beneficiary  of  $20,000  dur¬ 
ing  the  taxable  year  1956,  of  which  $10,000 
is  income  required  to  be  distributed  cur¬ 
rently  to  the  beneficiary.  The  distributable 
net  income  of  the  trust  is  $15,000.  There  is 
an  accumulation  distribution  of  $5,000  com¬ 
puted  as  follows: 
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Total  distribution - 

Less:  Income  required  to  be  distrib¬ 
uted  currently  (section  661  (a) 

(D) 

Other  amounts  distributed 

(section  661  (a)  (2)) _ 

Distributable  net  income —  $15,  000 
Less :  Income  required  to  be 
distributed  currently _  10, 000 


Balance  of  distributable  net  income-  5,  000 


Accumulation  distribution _ _  5, 000 

Example  (2).  Under  the  terms  of  the 
trust  instrument,  an  annuity  of  $15,000  is 
required  to  be  paid  to  A  out  of  income  each 
year  and  the  trustee  may  in  his  discretion 
make  distributions  out  of  income  or  corpus 
to  B.  During  the  taxable  year  the  trust  had 
income  of  $18,000,  as  defined  in  section  643 
(b),  and  expenses  allocable  to  corpus  of 
$5,000.  Distributable  net  income  amounted 
to  $13,000.  The  trustee  distributed  $15,000 
of  income  to  A  and,  in  the  exercise  of  his 
discretion,  paid  $5,000  to  B.  There  is  an  ac¬ 
cumulation  distribution  of  $5,000  computed 
as  follows: 

Total  distribution _ $20,  000 

Less:  Income  required  to  be  dis¬ 
tributed  currently  to  A  (section 
661  (a)  (1)) . . . .  15,000 


Other  amounts  distributed 

(section  661  (a)  (2)) .  5,000 

Distributable  net  Income _ $13.  000 

Less :  Income  required  to  be 
distributed  currently  to 
A . - .  15, 000 


Balance  of  distributable  net  income-  0 


Accumulation  distribution  to 
B .  5, 000 

Example  (3).  Under  the  terms  of  a  trust 
instrument,  the  trustee  may  either  accumu¬ 
late  the  trust  income  or  make  distributions 
to  A  and  B.  The  trustee  may  also  invade 
corpus  for  the  benefit  of  A  and  B.  During 
the  taxable  year,  the  trust  had  income  as 
defined  in  section  643  (b)  of  $22,000  and 
expenses  Of  $5,000  allocable  to  corpus.  Dis¬ 
tributable  net  income  amounts  to  $17,000. 
The  trustee  distributed  $10,000  each  to  A 
and  B  during  the  taxable  year.  There  is  an 
accumulation  distribution  of  $3,000  com¬ 
puted  as  follows: 


Total  distribution _ $20, 000 

Less:  Income  required  to  be  dis¬ 
tributed  currently _ -  0 


Other  amounts  distributed  (section 

661  (a)  (2)) . . . . .  20,000 

Distributable  net  income _  17,000 


Accumulation  distribution _  3,000 


(4)  There  are  not  taken  into  ac¬ 
count,  in  computing  the  accumulation 
distribution  for  any  taxable  year,  any 
amounts  deemed  distributed  in  that  year 
because  of  an  accumulation  distribution 
in  a  later  year.  Thus,  if  a  trust,  re¬ 
porting  on  the  calendar  year  basis,  makes 
an  excess  distribution  of  $1,000  for  the 
taxable  year  1955  and  an  accumulation 
distribution  as  defined  in  subparagraph 
(1)  of  this  paragraph  of  $5,000  for  1956, 
and  in  1956  $1,060  is  deemed  distributed 
under  section  666  (b)  or  (c)  as  of  the 
last  day  of  1955,  the  amount  of  $6,060 
will  not  be  added  to  the  excess  distri¬ 
bution  for  the  year  1955  for  the  pur¬ 
pose  of  determining  whether  an  accu¬ 
mulation  distribution  was  made  in  1955. 

(b)  Exclusions.  (1)  Certain  amounts 
paid,  credited,  or  required  to  be  dis- 
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beneficiary  are  excluded 
under  section  665  (b)  in  determining 
whether  there  is  an  accumulation  dis¬ 
tribution  for  the  purposes  of  sections 
665  through  668  (subpart  D).  These 
exclusions  are  solely  for  the  purpose  of 
determining  the  amount  allocable  to  pre¬ 
ceding  years  under  section  666  and  in 
no  way  affect  the  determination  under 
sections  661  through  663  (subpart  C)  of 
the  beneficiary’s  tax  liability  for  the 
year  of  distribution.  Further,  amounts 
excluded  from  accumulation  distribu¬ 
tions  do  not  reduce  the  amount  of  un¬ 
distributed  net  income  for  the  5  years 
preceding  the  year  of  distribution.  The 
amounts  excluded  from  the  computation 
of  an  accumulation  distribution  are  dis¬ 
cussed  in  the  following  subparagraphs. 

(2)  Distribution  from  accumulations 
while  a  beneficiary  is  under  21.  (i)  The 
first  exception  to  the  definition  of  an 
accumulation  distribution  is  for  amounts 
paid,  credited,  or  required  to  be  dis¬ 
tributed  to  a  beneficiary  who  was  under 
21  years  of  age  or  unborn  when  it  was 
accumulated.  A  distribution  is  to  be 
considered  as  so  paid,  credited,  or  re¬ 
quired  to  be  distributed  to  the  extent, 
and  only  to  the  extent,  that  there  is  no 
undistributed  net  income  for  taxable 
years  preceding  the  year  of  distribution 
other  than  undistributed  net  income  ac¬ 
cumulated  while  the  beneficiary  was 
under  21.  If  a  distribution  can  be  made 
from  income  accumulated  either  before 
or  after  a  beneficiary  reaches  21,  it  will 
be  considered  as  made  ||K)m  the  most 
recently  accumulated  income,  and  it  will 
be  so  considered  even  though  the  gov¬ 
erning  instrument  directs  that  distribu¬ 
tions  be  charged  first  against  the 
earliest  accumulations. 

(ii)  As  was  indicated  in  subparagraph 
(1)  of  this  paragraph,  a  distribution  of 
an  amount  excepted  from  the  definition 
of  an  accumulation  distribution  will  not 
reduce  undistributed  net  income  for  the 
purpose  of  determining  the  effect  of  a 
future  accumulation  distribution.  Thus 
a  distribution  to  a  beneficiary  of  income 
accumulated  before  he  reached  21  would 
not  reduce  the  undistributed  net  income 
includible  in  a  future  accumulation  dis¬ 
tribution  to  another  beneficiary.  How¬ 
ever,  all  future  distributions  to  the  same 
beneficiary,  or  to  another  beneficiary  to 
whom  a  distribution  would  be  excepted 
under  the  provisions  of  this  subpara¬ 
graph,  to  the  extent  that  they  could  not 
be  paid,  credited,  or  required  to  be  dis¬ 
tributed  from  other  accumulated  income, 
would  be  excepted  from  the  definition 
of  an  accumulation  distribution. 

(iii)  The  following  examples  illustrate 
the  application  of  the  foregoing  rules 
of  this  subparagraph  (in  each  of  these 
examples  it  is  assumed  that  the  excep¬ 
tions  in  section  665  (b)  (2),  (3),  and 
(4)  do  not  apply) : 

(a)  Income  is  to  be  accumulated 
until  A  reaches  21  when  the  corpus  and 
accumulated  income  are  to  be  distrib¬ 
uted  to  him.  The  distribution  is  not  an 
accumulation  distribution. 

(b)  Income  is  to  be  accumulated  until 
A  is  21,  when  it  is  to  be  distributed  to 
him  but  the  corpus  is  to  remain  in  trust. 
A  distribution  of  the  accumulated  in¬ 
come  to  A  when  he  reaches  21  is  not  an 
accumulation  distribution. 


(c)  Income  is  to  be  accumulated  and 
added  to  corpus  until  A  reaches  21,  when 
he  is  to  receive  one-third  of  the  corpus 
(including  accumulations).  Thereafter 
all  the  income  is  to  be  paid  to  A  until  he 
is  23  when  the  remaining  coipus  (and 
accumulations)  is  to  be  paid  to  him.  If 
A  dies  under  that  age  any  undistributed 
portion  is  to  be  paid  to  B,  aged  45 
when  the  trust  was  created.  Distribu¬ 
tions  to  A  at  21  and  23  out  of  accumula¬ 
tions  are  not  accumulation  distributions 
even  though  they  include  accumulated 
income.  However,  if  A  died  at  the  age 
of  22  a  distribution  to  B  would  be  an 
accumulation  distribution  and  the 
amount  of  undistributed  net  income  in¬ 
cludible  in  the  distribution  will  not  be  re¬ 
duced  by  the  previous  distribution  to  A. 

(d)  Income  is  to  be  accumulated  and 
added  to  corpus  until  A  is  21.  After  he  is 
21,  he  is  entitled  to  all  the  income  and, 
in  addition,  to  distributions  of  corpus  in 
the  discretiofi  of  the  trustee.  When  he 
reaches  25  he  is  entitled  to  the  corpus. 
Distributions  to  A  are  not  accumulation 
distributions,  whether  they  are  discre¬ 
tionary  or  upon  termination  of  the  trust. 

(e)  The  facts  are  the  same  as  in  the 
preceding  example,  except  that  income 
is  to  be  accumulated  imtil  A  is  23.  Dis¬ 
tributions  to  A  are  accumulation  dis¬ 
tributions  to  the  extent  of  income 
accumulated  after  A  reached  21. 

if)  Income  may  be  distributed  among 
a  testator’s  children  or  accumulated  and 
added  to  corpus  until  the  youngest  child 
is  21,  when  the  corpus  is  to  be  distributed 
to  the  testator’s  descendants  per  stirpes. 
Upon  termination  of  the  trust,  the  corpus 
is  distributed  to  A,  age  21;  B,  age  23; 
and  C,  the  child  of  a  deceased  child,  age 
3.  The  distributions  to  A  and  C  are  not 
accumulation  distributions.  The  dis¬ 
tribution  to  B  is  an  accumulation  dis¬ 
tribution  to  the  extent  of  income  ac¬ 
cumulated  after  he  reaches  21. 

(fir)  Income  may  be  distributed  to  A  or 
accumulated  and  added  to  corpus  during 
A’s  life.  Upon  the  death  of  A  the  corpus 
is  to  be  distributed  to  B.  B  is  23  at  A’s 
death.  The  distribution  is  an  accumula¬ 
tion  distribution  to  the  extent  of  income 
accumulated  since  B  reached  21. 

(3)  Emergency  distributions.  The 
second  exclusion  from  the  definition  of 
an  accumulation  distribution  is  for 
amounts  properly  paid  or  credited  to 
a  beneficiary  to  meet  his  emergency 
needs.  Whether  or  not  a  distribution 
falls  within  this  exclusion  depends  upon 
the  facts  and  circumstances  causing  the 
distribution.  A  distribution  based  upon 
an  unforeseen  or  unforeseeable  combi¬ 
nation  of  circumstances  requiring  im¬ 
mediate  help  to  the  beneficiary  would 
qualify  for  the  exclusion.  However,  the 
beneficiary  must  be  in  actual  need  of 
the  distribution  and  the  fact  that  he 
had  other  sufficient  resources  would 
tend  to  negate  the  conclusion  that  a  dis¬ 
tribution  was  to  meet  his  emergency 
needs.  Ordinary  distributions  for  the 
support,  maintenance,  or  education  of 
the  beneficiary  would  not  qualify  for  the 
exclusion. 

(4)  Certain  distributions  at  specified 
ages.  The  third  exclusion  from  the  defi¬ 
nition  oraccumulation  distribution  is  for 
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amounts  properly  paid  or  credited  to  a 
beneficiary  upon  the  beneficiary’s  at¬ 
taining  a  specified  age  or  ages,  provided, 

(i)  the  total  number  of  such  distribu¬ 
tions  cannot  exceed  4  with  respect  to 
that  beneficiary;  (ii)  the  period  between 
each  such  distribution  is  4  years  or 
more;  and  (iii)  on  January  1,  1954,  such 
distributions  are  required  by  the  specific 
terms  of  the  governing  instrument.  Any 
discretionary  invasion  of  corpus  at  other 
times  is  not  excluded  under  this  sub- 
paragraph,  but  does  not  affect  the  status 
of  distributions  that  would  otherwise  be 
excluded.  If  more  than  four  distribu¬ 
tions  are  required  to  be  made  to  a  partic¬ 
ular  beneficiary  at  specified  ages  if  he 
survives  to  receive  them,  none  of  the 
distributions  will  be  excluded,  even 
though  the  beneficiary  dies  before  he 
receives  more  than  four.  On  the  other 
hand,  a  direction  to  make  additional 
distributions  to  a  remainderman  will  not 
affect  the  status  of  distributions  re¬ 
quired  to  be  made  to  the  primary  bene¬ 
ficiary.  For  example,  a  trust  agreement 
provided  on  January  1,  1954,  that  when 
A  reached  25  he  would  receive  one- 
eighth  of  the  corpus  and  accumulated 
income,  as  then  constituted,  and  simi¬ 
lar  distributions  at  ages  30,  35,  and  40. 
It  also  provided  for  similar  distributions 
to  B  after  A’s  death,  and  for  additional 
discretionary  distributions  to  both  A  and 
B.  Required  distributions  to  both  A 
and  B  are  excluded,  regardless  of 
whether  discretionary  distributions  are 
made,  but  discretionary  distributions 
are  not  excluded.  On  the  other  hand, 
if  an  additional  distribution  to  A  was 
directed  when  he  reached  45,  no  distri¬ 
butions  to  him  would  be  excluded,  re¬ 
gardless  of  when  he  died. 

(5)  Certain  final  distributions,  (i) 
The  last  exception  to  the  definition  of 
an  accumulation  distribution  is  for 
amounts  properly  paid  or  credited  to  a 
beneficiary  as  a  final  distribution  of  a 
trust  if  the  final  distribution  is  made 
more  than  9  years  after  the  date  of  the 
last  transfer  to  such  trust. 

(ii)  The  term  “last  transfer  to  such 
trust”  includes  only  transfers,  whether 
by  the  original  grantor  or  by  a  third 
person,  made  with  a  donative  intent.-  A 
transfer  arising  out  of  a  property  right 
held  by  the  trust  is  excluded,  such  as  a 
transfer  by  a  debtor  in  satisfaction  of 
his  indebtedness,  or  a  distribution  in 
liquidation  or  reorganization  of  a  corpo¬ 
ration.  If  the  terms  of  two  or  more 
trusts  include  cross-remainders  on  the 
deaths  of  life  beneficiaries,  the  donative 
transfers  occurred  at  the  time  the  trusts 
were  created.  The  addition  of  the  cor¬ 
pus  of  one  trust  to  that  of  another  when 
a  remainder  falls  in  is  therefore  not  a 
new  transfer  within  the  meaning  of  the 
subsection. 

(iii)  For  example,  under  the  terms  of 
a  trust  created  July  1,  1950,  by  H  for 
the  benefit  of  his  wife,  W,  the  income  of 
the  trust  is  to  be  accumulated  and  added 
to  corpus.  Upon  the  expiration  of  a 
10 -year  period,  the  trust  is  to  terminate 
and  its  assets,  including  all  accumulated 
income,  are  to  be  distributed  to  W.  No 
transfers  were  made  by  H  or  other  per¬ 
sons  to  the  trust  after  it  was  created. 
Both  the  trust  and  W  file  returns  on  the 
calendar  year  basis.  In  accordance  with 


its  terms,  the  trust  terminated  on  June 
30,  1960,  and  on  August  1,  1960,  the 
trustee  made  a  final  distribution  of  the 
assets  of  the  trust  to  W,  consisting  of 
$100,000  of  donated  principal,  accumu¬ 
lated  income  of  $30,000  attributable  to 
the  period  July  1,  1950,  through  Decem¬ 
ber  31,  1959,  and  income  of  $3,000  attrib¬ 
utable  to  the  period  the  trust  was  in 
existence  during  1960.  Subpart  D  is 
inapplicable  to  the  $3,000  of  income  of 
the  trust  for  1960  since  that  amount, 
would  be  deductible  by  the  trust  and  in¬ 
cludible  in  W’s  gross  income  for  that' 
year  to  the  extent  provided  in  sections 
661  through  663  (subpart  C).  However, 
the  balance  of  the  distribution  will  qual¬ 
ify  as  an  exclusion  from  the  provisions 
of  sections  665  through  668  (subpart  D) . 

(6)  Exclusions  under  section  663  (a) 
(I).  Subparagraphs  (1),  (2),  (3),  (4), 
and  (5)  of  this  paragraph  have  no  appli¬ 
cation  to  an  amount  which  qualifies  as 
an  exclusion  under  section  663  (a)  (1). 

§  1.665  (c)  Statutory  provisions;  ex¬ 
cess  distributions  by  trust;  definition  of 
taxes  imposed  on  the  trust. 

Sec.  665.  Definitions  applicable  to  subpart 

D.  *  *  * 

(c)  Taxes  imposed  on  the  trust.  For  pur¬ 
poses  of  this  subpart,  the  term  “taxes  im¬ 
posed  on  the  trust"  means  the  amount  of 
the  taxes  which  are  imposed  for  any  tax¬ 
able  year  on  the  trust  under  this  chapter 
(without  regard  to  this  subpart)  and  which, 
under  regulations  prescribed  by  the  Secre¬ 
tary  or  his  delegate,  are  properly  allocable  to 
the  undistributed  portion  of  the  dis¬ 
tributable  net  income.  The  amount  deter¬ 
mined  in  the  preceding  sentence  shall  be 
reduced  by  any  amount  of  such  taxes  allowed, 
under  sections  667  and  668,  as  a  credit  to 
any  beneficiary  on  account  of  any  accumula¬ 
tion  distribution  determined  for  any  taxable 
year. 

§  1.665  (c)-l  Taxes  imposed  on  the 
trust,  (a)  (1)  For  the  purpose  of  sec¬ 
tions  665  through  668  (subpart  D) ,  the 
term  “taxes  imposed  on  the  trust”  means 
(for  any  taxable  year)  the  amount  of 
Federal  income  taxes  which  are  properly 
allocable  to  the  undistributed  portion  of 
the  distributable  net  income.  This 
amount  is  the  difference  between  the 
total  taxes  of  the  trust  for  the  year  and 
the  amount  which  would  have  been  paid 
by  the  trust  had  all  of  the  distributable 
net  income,  as  determined  under  sec¬ 
tion  643  (a),  been  distributed.  Thus,  in 
determining  the  amount  of  taxes  im¬ 
posed  on  the  trust  for  the  purposes  of 
sections  665  through  668  (subpart  D), 
there  is  excluded  the  portion  of  the  taxes 
paid  by  the  trust  which  is  attributable  to 
items  of  gross  income  which  are  not  in¬ 
cludible  in  distributable  net  income,  such 
as  capital  gains  allocable  to  corpus. 

(2)  The  rule  stated  in  the  preceding 
subparagraph  may  be  illustrated  by  the 
following  example : 

Example.  (1)  Under  the  terms  of  a  trust, 
which  reports  on  the  calendar  year  basis, 
the  income  may  be  accumulated  or  distrib¬ 
uted  to  A  in  the  discretion  of  the  trustee  and 
capital  gains  are  allocable  to  corpus.  During 
the  taxable  year  1954,  the  trust  had  income 
of  $20,000  from  royalties,  long-term  capital 
gains  of  $10,000,  and  expenses  of  $2,000.  The 
trustee  in  his  discretion  made  a  distribution 
of  $10,000  to  A.  The  taxes  imposed  on  the 
trust  for  the  pmposes  of  this  subpart  are 
$2,712,  determined  as  shown  below. 


(ii)  The  distributable  net  Income  of  the 
trust  computed  under  section  643  (a)  is 
$18,000  (royalties  of  $20,000  less  expenses  of 
$2,000).  The  total  taxes  paid  by  the  trust 
are  43,787,  computed  as  follows: 

Royalties _ $20, 000 

Capital  gains _  10, 000 

Gross  income _  30,000 

Deductions: 

Expenses _ $2,000 

Distributions  to  A _ 10,  000 

Capital  gain  deduction _  5,  OOO 

Personal  exemption _  100 

-  17, 100 

Taxable  Income _  12, 900 

Total  income  taxes _  3,  787 

(Hi)  The  amount  of  taxes  which  would 
have  been  paid  by  the  trust,  had  all  of  the 
distributable  net  income  ($18,000)  of  the 
trust  been  distributed  to  A,  is  $1,074  com¬ 
puted  as  follows: 

Taxable  income  of  the  trust _ $12,900 

Less:  Undistributed  portion  of  dis¬ 
tributable  net  income  ($18,000 
—  $10,000)  _  8,000 

Balance  of  taxable  income—,  4,900 
Income  taxes  on  $4,900 _ -  1,  074 

(iv)  The  amount  of  taxes  imposed  on  the 
trust  as  defined  in  this  paragraph  is  $2,713, 
computed 'as  follows: 

Total  taxes _ $3,  737 

Taxes  which  would  have  been  paid 
by  the  trust  had  all  of  the  distribu¬ 
table  net  income  been  distributed-  1, 074 

Taxes  imposed  on  the  trust  as 
defined  in  subdivision  (i) _ _  2,713 

(b)  If  in  any  subsequent  year  an  accumu¬ 
lation  distribution  is  made  by  the  trust 
which  results  in  a  throwback  to  the  taxable 
year,  the  taxes  of  the  taxable  year  allocable 
to  the  undistributed  portion  of  distributable 
net  income  (the  taxes  imposed  on  the  trust), 
after  the  close  of  the  subsequent  year,  are 
the  taxes  prescribed  in  paragraph  (a)  of  this 
section  reduced  by  the  taxes  of  the  taxable 
year  allowed  as  credits  to  beneficiaries  on 
account  of  amounts  deemed  distributed  on 
the  last  day  of  the  taxable  year  under  section 
666.  See  paragraph  (f)  (4)  of  the  example 
in  §  1.668  (Example)  for  an  illustration  of 
the  application  of  this  rule. 

§  1.665  (d)  Statutory  provisions;  ex¬ 
cess  distributions  by  trusts;  definition  of 
preceding  taxable  year. 

Sec.  665.  Definitions  applicable  to  subpart 

D.  *  *  * 

(d)  Preceding  taxable  year.  For  purposes 
of  this  subpart,  the  term  “preceding  taxable 
year”  does  not  include  any  taxable  year  of 
the  trust  to  which  this  part  does  not  apply. 
In  the  case  of  a  preceding  taxable  year  with 
respect  to  which  a  trust  qualifies  (without 
regard  to  this  subpart)  under  the  provisions 
of  subpart  B,  for  purposes  of  the  application 
of  this  subpart  to  such  trust  for  such  taxable 
year,  such  trust  shall,  in  accordance  with  reg¬ 
ulations  prescribed  by  the  Secretary  or  his 
delegate,  be  treated  as  a  trust  to  which  sub¬ 
part  C  applies. 

§  1.665  (d)-l  Preceding  taxable 
years — (a)  Definition.  For  purposes  of 
sections  665  through  668  (subpart  D), 
the  term  “preceding  taxable  year’^  does 
not  include  any  taxable  year  to  which 
part  I  of  subchapter  J  of  chapter  1  of 
the  Internal  Revenue  Code  of  1954  does 
not  apply.  See  section  683  and  regula¬ 
tions  thereunder.  Accordingly,  the  pro¬ 
vision*  of  sections  665  through  668  (sub- 
'  part  D)  may  not,  in  general,  be  applied 
to  any  taxable  year  which  begins  before 
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1954  or  ends  before  August  17, 1954.  For 
example,  if  a  trust  (reporting  on  the 
calendar  year  basis)  makes  a  distribution 
during  the  calendar  year  1955  of  income 
accvunulated  during  prior  years  and  the 
distribution  exceeds  the  distributable  net 
income  of  1955,  the  excess  distribution 
may  be  allocated  under  sections  665 
through  668  (subpart  D)  to  1954,  but  it 
may  not  be  allocated  to  1953  and  pre¬ 
ceding  years,  since  the  Internal  Revenue 
Code  of  1939  applies  to  those  years. 

(b)  Simple  trusts  subject  to  sections 
665  through  668  isubpart  D).  An  ac¬ 
cumulation  distribution  may  be  properly 
allocated  to  a  preceding  taxable  year  in 
which  the  trust  qualified  for  treatment 
under  sections  651  and  652  (subpart  B — 
relating  to  trusts  which  distribute  cur¬ 
rent  income  only).  In  such  event,  the 
trust  is  treated  for  the  preceding  taxable 
year  in  all  respects  as  if  it  were  a  trust 
to  which  sections  661  through  663  (sub¬ 
part  C)  applies.  An  example  of  such  a 
circumstance  would  be  in  the  case  of  a 
trust  (required  under  the  trust  instru¬ 
ment  to  distribute  all  of  its  income  cur¬ 
rently)  which  received  in  the  preceding 
taxable  year  extraordinary  dividends  or 
taxable  stock  dividends  which  the  trus¬ 
tee  in  good  faith  allocated  to  corpus,  but 
which  are  subsequently  determined  to  be 
currently  distributable  to  the  beneficiary. 
See  section  643  (a)  (4)  and  §  1.643  (a)-5. 
The  trust  would  qualify  for  treatment 
under  sections  661  through  663  (subpart 
C)  for  the  year  of  distribution  of  the 
extraordinary  dividends  or  taxable  stock 
dividends,  because  the  distribution  is 
not  out  of  income  of  the  current  taxable 
year  and  would  be  treated  as  other 
amounts  properly  paid  or  credited  or  re¬ 
quired  to  be  distributed  for  such  taxable 
year  within  the  meaning  of  section  661 
(a)  (2).  Also,  the  distribution  would 
qualify  as  an  accumulation  distribution 
for  the  purposes  of  sections  665  through 
668  (subpart  D)  if  in  excess  of  $2,000  and 
not  excepted  under  section  665  (b)  and 
the  regulations  therexmder.  For  the  pur¬ 
poses  only  of  sections  665  through  668 
(subpart  D) ,  the  trust  would  be  treated 
as  subject  to  the  provisions  of  sections 
661  through  663  (subpart  C)  for  the  pre¬ 
ceding  taxable  year  and,  in  computing 
undistributed  net  income  for  such  pre¬ 
ceding  year,  the  extraordinary  and  tax¬ 
able  stock  dividends  would  be  included 
in  distributable  net  income  under  sec¬ 
tion  643  (a) .  Also,  a  personal  exemption 
of  only  $100  would  be  allowable  to  the 
trust,  rather  than  the  $300  exemption 
allowed^  to  trusts  qualifying  for  treat¬ 
ment  under  sections  651  and  652  (subpart 
B) ,  in  determining  the  amount  of  taxes 
imposed  on  the  trust  for  the  purposes  of 
sections  667  and  668. 

§  1.665  (d)-2  Application  of  separate 
share  rule.  In  trust  to  which  the  sep¬ 
arate  share  rule  of  section  663  (c)  is 
applicable  for  any  taxable  year,  sections 
665  through  668  (subpart  D)  shall  be 
applied  as  if  each  share  were  a  separate 
trust.  Thus,  “imdistributed  net  income” 
and  the  amount  of  an  “accumulation 
distribution”  are  computed  separately  for 
each  share.  The  “taxes  imposed  on  the 
trust”  shall  be  allocated  as  follows: 

(a)  There  is  first  allocated  to  each 
separate  share  that  portion  of  the  “taxes 


imposed  on  the  trust”,  computed  before 
the  allowance  of  credits  under  section 
642  (a) ,  which  bears  the  same  relation  to 
the  total  that  the  distributable  net  in¬ 
come  of  the  separate  share  bears  to  the 
distributable  net  income  of  the  trust, 
adjusted  for  this  purpose  as  follows: 

(1)  There  is  excluded  from  distribut¬ 
able  net  income  of  the  trust  and  of  each 
separate  share  any  tax-exempt  interest, 
foreign  income  of  a  foreign  trust,  and 
excluded  dividends,  to  the  extent  such 
amounts  are  included  in  distributable  net 
income  pursuant  to  section  643  (a)  (5), 
(6)  and  (7) ;  and 

(2)  The  distributable  net  income  of 
the  trust  is  reduced  by  any  deductions 
allowable  under  section  661  for  amounts 
paid,  credited,  or  required  to  be  dis¬ 
tributed  during  the  taxable  year,  and  the 
distributable  net  income  of  each  separate 
share  is  reduced  by  any  such  deduction 
allocable  to  that  share. 

(b)  The  taxes  so  determined  for  each 
separate  share  are  then  reduced  by  that 
portion  of  the  credits  against  tax  allow¬ 
able  to  the  trust  under  section  642  (a)  in 
computing  the  “taxes  imposed  on  the 
trust”  which  bear  the  same  relation  to 
the  total  that  the  items  of  income  (al¬ 
locable  to  the  separate  share)  with  re¬ 
spect  to  which  the  credit  is  allowed  bear 
to  the  total  of  such  items  of  the  trust. 
The  amount  of  taxes  imposed  on  the 
trust  allocable  to  a  separate  share  as  so 
determined  is  then  reduced  by  the 
amount  ^f  the  taxes  allowed  under  sec¬ 
tions  667  and  668  as  a  credit  to  a  bene¬ 
ficiary  of  the  separate  share  on  account 
of  any  accumulation  distribution  de¬ 
termined  for  any  subsequent  taxable 
year.  See  §  1.665  (c)-l  (b). 

§  1.666  (a)  Statutory  provisions; 

excess  distributions  by  trusts;  allocation 
of  accumulation  distribution. 

Sec.  666.  Accumulation  distribution  al~ 
located  to  5  preceding  years — (a)  Amount  al¬ 
located.  In  the  case  of  a  trust  which  for  a 
taxable  year  beginning  after  December  31, 
1953,  is  subject  to  subpart  C,  the  amount  of 
the  accumulation  distribution  of  such  trust 
for  such  taxable  year  shall  be  deemed  to  be 
an  amount  within  the  meaning  of  paragraph 
(2)  of  section  661  (a)  distributed  on  the 
last  day  of  each  of  the  5  preceding  taxable 
years  to  the  extent  that  such  amount  exceeds 
the  total  of  any  undistributed  net  incomes 
for  any  taxable  years  Intervening  between 
the  taxable  year  with  respect  to  which  the 
accumulation  distribution  is  determined  and 
such  preceding  taxable  year.  The  amount 
deemed  to  be  distributed  in  any  such  pre¬ 
ceding  taxable  year  under  the  preceding 
sentence  shall  not  exceed  the  undistributed 
net  income  of  such  preceding  taxable  year. 
For  purposes  of  .this  subsection,  undistrib¬ 
uted  net  income  for  each  of  such  5  pre¬ 
ceding  taxable  years  shall  be  computed  with¬ 
out  regard  to  such  accumulation  distribu¬ 
tion  and  without  regard  to  any  accumula¬ 
tion  distribution  determined  for  any  suc¬ 
ceeding  taxable  year. 

§  1.666  (a)-l  Amount  allocated,  (a) 
If  a  trust  makes  an  accumulation  dis¬ 
tribution  in  any  taxable  year,  the  distri¬ 
bution  is  included  in  the  beneficiary’s 
taxable  income  for  that  year  to  the  ex¬ 
tent  of  the  undistributed  net  income  of 
the  tnist  for  the  preceding  5  years.  It 
is  therefore  necessary  to  determine  the 
extent  to  which  there  is  undistributed 
net  income  for  the  preceding  5  years. 


For  this  purpose,  an  accumulation  dis¬ 
tribution  made  in  any  taxable  year  is 
allocated  to  each  of  the  5  preceding  tax¬ 
able  years  in  turn,  beginning  with  the 
most  recent  year,  to  the  extent  of  the 
undistributed  net  income  of  each  of 
those  years.  Thus,  an  accumulation 
distribution  is  deemed  to  have  been  made 
from  the  most  recently  accumulated  in¬ 
come  of  the  trust. 

(b)  If,  prior  to  the  application  of  the 
provisions  of  sections  665  through  668 
(subpart  D)  to  an  accumulation  distri¬ 
bution  for  the  taxable  year,  there  is  no 
undistributed  net  income  for  a  preceding 
taxable  year,  then  no  portion  of  the 
accumulation  distribution  is  deemed 
distributed  on  the  last  day  of  such  pre¬ 
ceding  taxable  year.  Thus,  if  an  ac¬ 
cumulation  distribution  is  made  during 
the  taxable  year  1960  and  the  trust  had 
no  undistributed  net  income  for  the  tax¬ 
able  year  1959,  then  no  portion  of  the 
1960  accumulation  distribution  shall  be 
deemed  distributed  on  the  last  day  of 
1959.  For  purposes  of  sections  665 
through  668  (subpart  D),  the  term  “5 
preceding  taxable  years”  includes  only 
the  5  taxable  years  immediately  preced¬ 
ing  the  taxable  years  in  which  the  ac¬ 
cumulation  distribution  is  made  and 
which  are  subject  to  part  I  of  subchap¬ 
ter  J  of  chapter  1  of  the  Internal  Rev¬ 
enue  Code  of  1954,  even  though  the  trust 
has  no  undistributed  net  income  dur¬ 
ing  one  or  more  of  those  years. 

(c)  Paragraphs  (a)  and  (b)  of  this 
section  may  be  illustrated  by  the  follow¬ 
ing  example: 

Example,  In  1959,  a  trust,  reporting  on  the 
calendar  year  basis,  makes  an  accumulation 
distribution  of  $25,000.  In  1958,  the  trust 
had  $7,000  of  undistributed  net  income;  In 

1957,  none;  in  1956,  $12,000;  in  1955,  $4,000; 
in  1954,  $4,000.  The  accumulation  distribu¬ 
tion  will  be  deemed  distributed  $7,000  in 

1958,  none  in  1957,  $12,000  in  1956,  $4,000  in 
1955,  and  $2,000  in  1954. 

(d)  For  the  purposes  of  allocating  to 
any  preceding  taxable  year  an  accumu¬ 
lation  distribution  of  the  taxable  year, 
the  undistributed  net  income  of  such  pre¬ 
ceding  taxable  year  is  computed  without 
regard  to  the  accumulation  distribution 
of  the  taxable  year  or  of  taxable  years 
following  the  taxable  year.  However,  ac¬ 
cumulation  distributions  of  any  taxable 
years  intervening  between  such  preced¬ 
ing  taxable  year  and  the  taxable  year  are 
taken  into  account.  Accordingly,  if  a 
trust  has  undistributed  net  income  for 
the  taxable  year  1954  and  makes  an  ac¬ 
cumulation  distribution  during  the  tax¬ 
able  year  1955,  the  undistributed  net  in¬ 
come  for  1954  is  computed  without  regard 
to  the  accumulation  distribution  for  1955 
or  any  subsequent  year.  If  the  trust 
makes  a  further  accumulation  distribu¬ 
tion  for  1956,  the  undistributed  net  in¬ 
come  for  1954  is  computed  without  re¬ 
gard  to  the  accumulation  distribution  for 
1956  or  subsequent  years:  but  the  un¬ 
distributed  net  income  for  1954  will  take 
into  account  the  accumulation  distribu¬ 
tion  for  1955. 

§  1.666  (b)  Statutory  provisions;  ex¬ 
cess  distributions  by  trusts;  total  taxes 
deemed  distributed. 

Sec.  666.  Accumulation  distribution  allo¬ 
cated  to  5  preceding  years.  •  *  * 
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(b)  Total  taxes  deemed  distributed.  It 
any  portion  of  an  accumulation  distribution 
for  any  taxable  year  is  deemed  under  sub¬ 
section  (a)  to  be  an  amount  within  the 
meaning  of  paragraph  (2)  of  section  661  (a) 
distributed  on  the  last  day  of  any  preceding 
taxable  year,  and  such  portion  of  such  accu- 
mulatipn  distribution  is  not  less  than  the 
undistributed  net  income  for  such  preceding 
taxable  year,  the  trust  shall  be  deemed  to 
have  distributed  on  the  last  day  of  such  pre¬ 
ceding  taxable  year  an  additional  amount 
within  the  meaning  of  paragraph  (2)  of 
section  661  (a).  Such  additional  amount 
shall  be  equal  to  the  taxes  Imposed  on  the 
trust  for  such  preceding  taxable  year.  For 
purposes  of  this  subsection,  the  undistrib¬ 
uted  net  income  and  the  taxes  imposed  on 
the  trust  for  such  preceding  taxable  year 
shall  be  computed  without  regard  to  such 
accumulation  distribution  and  without  re¬ 
gard  to  any  accumulation  distribution 
determined  for  any  succeeding  taxable  year. 

§  1.666  (b)-l  Total  taxes  deemed  dis~ 
tributed.  (a)  If  an  accumulation  dis¬ 
tribution  is  deemed  imder  §  1.666  (a)-l 
to  be  distributed  on  the  last  day  of  a 
preceding  taxable  year  and  the  amount 
is  not  less  than  the  undistributed  net  in¬ 
come  for  such  preceding  taxable  year, 
then  an  additional  amoimt  equal  to  the 
taxes  imposed  on  the  trust  as  defined  in 
§  1.665  (c)  -1  for  such  preceding  taxable 
year  is  likewise  deemed  distributed 
under  section  661  (a)  (2).  For  example, 
a  trust  has  taxable  income  of  $11,032 
(not  including  any  capital  gains)  and 
undistributed  net  income  of  $8,000  for 
the  taxable  year  1954.  The  taxes  im¬ 
posed  on  the  trust  are  $3,032.  During 
the  taxable  year  1955,  an  accumulation 
distribution  of  $8,000  is  made  to  the 
beneficiary,  which  is  deemed  imder 
§  1.666  (a)-l  to  have  been  distributed  on 
the  last  day  of  1954.  The  taxes  imposed 
on  the  trust  for  1954  of  $3,032  are  also 
deemed  to  to  have  been  distributed  on 
the  last  day  of  1954  since  the  1955  accu¬ 
mulation  distribution  is  not  less  than 
the  1954  undistributed  net  income. 
Thus,  a  total  of  $11,032  will  be  deemed 
to  have  been  distributed  on  the  last  day 
of  1954  because  of  the  accumulation 
distribution  of  $8,000  made  in  1955. 

(b)  For  the  purpose  of  paragraph  (a) 
of  this  section,  the  undistributed  net  in¬ 
come  of  any  preceding  taxable  year  is 
computed  without  regard  to  the  accumu¬ 
lation  distribution  of  the  taxable  year  or 
any  taxable  year  following  such  taxable 
year.  However,  any  accumulation  dis¬ 
tribution  of  taxable  years  intervening 
between  such  preceding  taxable  year  and 
the  taxable  year  are  taken  into  account. 
See  §  1.666-  (a)-l  (d)  and  paragraphs 
(f)  (5)  and  (g)  (1)  of  §  1.668  (Example). 

§  1.666  (c)  Statutory  provisions;  ex¬ 
cess  distributions  by  trusts;  pro  rata  por¬ 
tion  of  taxes  deemed  distributed. 

Sec.  666.  Accumulation  distribution  allo¬ 
cated  to  5  preceding  years.  •  *  • 

(c)  Pro  rata  portion  of  taxes  deemed  dis¬ 
tributed.  If  any  portion  of  an  accumulation 
distribution  for  any  taxable  year  is  deemed 
under  subsection  (a)  to  be  an  amount  within 
the  meaning  of  paragraph  (2)  of  section  661 
(a)  distributed  on  the  last  day  of  any  pre¬ 
ceding  taxable  year  and  such  portion  of  the 
accumulation  distribution  is  less  than  the 
undistributed  net  income  for  such  preceding 
taxable  year,  the  trust  shall  be  deemed  to 
have  distributed  on  the  last  day  of  such 
preceding  taxable  year  an  additional  amount 


within  the  meaning<of  paragraph  (2)  ^of  aeo- 
tion  661  (a).  Such  additional  amount  shall 
be  equal  to  the  taxes  imposed  on  the  trust 
for  such  taxable  year  multiplied  by  the  ratio 
Of  the  portion  of  the  accumulation  distribu¬ 
tion  to  the  undistributed  net  income  of  the 
.trust  for  such  year.  For  purposes  of  this 
subsection,  the  undistributed  net  income  and 
the  taxes  imposed  on  the  trust  for  such  pre¬ 
ceding  taxable  year  shall  be  computed  with¬ 
out  regard  to  the  accumulation  distribution 
and  without  regard  to  any  accumulation  dis¬ 
tribution  determined  for  any  succeeding 
taxable  year. 

§  1.666  (c)-l  Pro  rata  portion  of  taxes 
deemed  distributed,  (a)  If  an  accumu¬ 
lation  distribution  is  deemed  under 
§  1.666  (a)-l  to  be  distributed  on  the  last 
day  of  a  preceding  taxable  year  and  the 
amount  is  less  than  the  undistributed 
net  income  for  such  preceding  taxable 
year,  then  an  additional  amount  is  like¬ 
wise  deemed  distributed  under  section 
661  (a)  (2).  The  additional  amount  is 
equal  to  the  taxes  imposed  on  the  trust, 
as  defined  in  §  1.665  (c)-l,  for  such  pre¬ 
ceding  taxable  year,  multiplied  by  the 
fraction  of  which  the  numerator  is  the 
amount  of  the  accumulation  distribu¬ 
tion  and  the  denominator  is  the  undis¬ 
tributed  net  income  for  such  preceding 
taxable  year.  See  paragraphs  (c)  and 
(d)  of  example  (2)  in  §  1.666  (Examples) 
and  paragraph  (f)  (2)  of  §  1.668  (Ex¬ 
ample)  for  illustrations  of  this  rule. 

(b)  For  the  purpose  of  paragraph  (a) 
of  this  section,  the  undistributed  net 
income  of  any  preceding  taxable  year  is 
computed  without  regard  to  the  accumu¬ 
lation  distribution  of  the  taxable  year  or 
any  taxable  year  following  the  taxable 
year.  However,  accumulation  distribu¬ 
tions  of  any  taxable  years  intervening 
between  such  preceding  taxable  year  and 
the  taxable  year  are  taken  into  account. 
See  §  1.666  (a)-l  (d),  paragraphs  (e) 
and  (h)  of  example  (2)  in  §  1.666  (Ex¬ 
amples),  and  paragraph  (f)  (5)  of 

'§  1.668  (Example). 

§  1.666  (Examples)  Examples.  The 
application  of  the  provisions  of  §§  1.666 
(a)-l,  1.666  (b)-l,  and  1.666  (c)-l  may 
be  illustrated  by  the  following  examples: 

Example  (1).  (a)  A  trust  makes  accumu¬ 
lation  distributions  as  follows: 

1959  . $7,000 

1960  _ 25,000 

For  1954  through  1958,  the  undistributed 
portion  of  distributable  net  income,  taxes 
Imposed  on  the  trust,  and  undistributed  net 
income  are  as  follows: 


Year 

Undis¬ 
tributed 
portion  of 
distributable 
net  Income 

Taxes 
imposed 
on  the 
trust 

Undis¬ 
tributed 
net  income 

1958 . 

$12,  lOfl 

$3,400 

$8,700 

1957 . 

16,100 

5,200 

10,900 

1956 . 

6,100 

1,360 

4,740 

19.55 . 

None 

None 

None 

1954 . r... 

10,100 

2,640 

7,460 

(b)  Since  the  entire  amount  of  the  ac¬ 
cumulation  distribution  for  1959  ($7,000), 
determined  without  regard  to  the  accumula¬ 
tion  distribution  for  1960,  is  less  than  the 
undistributed  net  income  for  1958  ($8,700), 
an  additional  amount  of  $2,736  is  likewise 
deemed  distributed  under  section  666  (c), 
determined  as  follows: 


$3,400  (taxes  imposed -on  the  trust  for  1968) 
multiplied  by 

$7,000  (accumulation  distribution  for  1958) 
$8,700  (undistributed  net  income  for  1958) 

(c)  In  allocating  the  accumulation  dis¬ 
tribution  for  1960,  the  undistributed  net  in¬ 
come  for  1958  will  take  into  account  the 
accumulation  distribution  for  1959,  and  the 
additional  amount  of  taxes  imposed  on  the 
trust  for  1958  deemed  distributed.  The  un¬ 
distributed  net  income  for  1958  will  then  be 
$1,906;  and  the  taxes  imposed  on  the  trust 
for  1958  will  then  be  $458,  determined  as 
follows: 

Undistributed  portion  of  distributa¬ 
ble  net  Income  as  of  the  close  of 

1958  -  $12, ICO 

Less: 

Accumulation  distribution 

(.1959) . . $7,000 

Taxes  deemed  distributed 
under  section  666  (c) 

(7,000/8,700  X$3.400)  2,736 

-  9. 736 


Balance 

.—  2,364 

Less:  Personal  exemption _ 

_  100 

Balance _  2,  264 

Taxes  imposed  on  the  trust  (income 


Undistributed  portion  of  distributa¬ 
ble  net  income  as  of  the  close  of 

1959 . . . . 

Less:*  Income  taxes  attributable 
thereto 

2,364 

458 

Undistributed  net  income  for 

1958  as  of  the  close  of 

1959  . . . 

1,9C6 

(d)  The  accumulation  distribution  of 
$25,000  for  1960  is  deemed  to  have  been  made 
on  the  last  day  of  the  5  preceding  taxable 
years  of  the  trust  to  the  extent  of  $17,546. 

the  total  of  the  undistributed  net  income  for 
such  years,  as  shown  in  the  tabulation  below. 
In  addition,  $7,018,  the  total  taxes  imposed 
on  the  trust  for  such  years  are  also  deemed 
to  have  been  distributed  on  the  last  day  of 
such  years,  as  shown  below: 


Year 

Undis¬ 

tributed 

net 

income 

Taxes 
imposed 
on  the 
trust 

1959 . 

None 

$1,906 

10,900 

4,740 

None 

None 
.$4.58 
5,200 
1,  360 
None 

19.58 . 

19.57 . 

1956 . 

1955 . 

(e)  No  portion  of  the  1960  accumulation 
distribution  is  deemed  made  on  the  last  day 
of  1954  because,  as  to  1960,  1954  is  the  sixth 
preceding  taxable  year. 

Example  (2).  (a)  Under  the  terms  of  a 
trust  Instrument,  the  trustee  has  discretion 
to  accumulate  or  distribute  the  income  to  X 
and  to  invade  corpus  for  the  benefit  of  X. 
The  entire  income  of  the  trust  is  from  royal¬ 
ties.  Both  X  and  the  trust  report  on  the 
calendar  year  basis.  The  distributable  net 
Income  of  the  trvist  for  the  taxable  year  1954 
is  $20,100  and  the  income  taxes  paid  by  the 
trust  for  such  year  with  respect  to  such  in¬ 
come  are  $7,260.  All  of  the  income  for  1954 
was  accumulated.  All  of  the  income  for 
1955  and  1956  was  distributed  and  in  addi¬ 
tion  the  trustee  made  accumulation  distri¬ 
butions  within  the  meaning  of  section  665 
(b)  of  $6,420  for  each  year. 

(b)  The  undistributed  net  Income  of  the 
trust  determined  under  section  665  (a)  as 
of  the  close  of  1954,  is  $12,840,  computed  as 
follows: 
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Distributable  net  Income _ $20, 100 

Less :  Taxes  imposed  on  the  tr\ist _  7, 260 


Undistributed  net  income  as 

of  the  close  of  1954 _  12,  840 


(c)  The  accumulation  distribution  of 
$6,420  made  during  the  taxable  year  1955 
Is  deemed  under  section  666  (a)  to  have  been 
made  on  December  31,  1954.  Since  this  ac¬ 
cumulation  distribution  is  less  than  the  1954 
undistributed  net  income  of  $12,840,  a  por¬ 
tion  of  the  taxes  imposed  on  the  trust  for 
1954  is  also  deemed  under  section  666  (c)  to 
have  been  distributed  on  December  31,  1954. 
The  total  amount  deepaed  to  have  been  dis¬ 
tributed  to  X  on  December  31, 1954,  is  $10,050, 
computed  as  follows: 


Acciunulation  distribution - $6,  420 

Taxes  deemed  distributed  (6,420/ 

12,840  X  $7,260)  - -  3,630 


Total - - - 10,050 


(d)  After  the  app^cation  of  the  provisions 
of  sections  665  through  668  (subpart  D)  to 
the  accumulation  distribution  of  1955,  the 
undistributed  portion  of  the  distributable 
net  Income  of  the  trust  for  1954,  is  $10,050, 
and  the  taxes  impKJsed  with  respect  thereto 
are  $2,623,  computed  as  follows: 

Distributable  net  income  as  of  the 

close  of  1954 _ $20, 100 

Less:  1955  acciunulation  distribu¬ 
tion  and  taxes  deemed  distributed 
on  Dec.  31,  1954  (paragraph  (c) )  10,050 


Undistributed  portion  of  the 
1954  distributable  net  in¬ 
come  adjusted  as  of  the 


close  of  1955 _  10,  050 

Less:  Personal  exemption _  100 


Balance _  9,950 

Income  taxes  on  $9,950 -  2,  623 


(e)  The  undistributed  net  income  of  the 
trust  for  the  taxable  year  1954,  as  adjusted 
to  give  effect  to  the  1955  accumulation  dis¬ 
tribution,  is  $7,427,  computed  as  follows: 


Undistributed  portion  of  distribut¬ 
able  net  income  as  of  the  close  of 

1955  _ $10,050 

Less:  Income  taxes  applicable 

thereto . _  2, 623 


Undistributed  net  income  de¬ 
termined  as  of  the  close 
of  1955 _  7,  427 


(f)  Inasmuch  as  all  of  the  income  of  the 
trust  for  the  taxable  year  1955  was  distrib¬ 
uted  to  X,  the"  trust  had  no  undistributed 
net  income  for  that  year.  Accordingly,  the 
accumulation  distribution  of  $6,420  made 
during  the  taxable  year  1956  is,  under  sec¬ 
tion  666  (a),  deemed  a  distribution  to  X 
on  December  31,  1954,  within  the  meaning 
of  section  661  (a)  (2).  Since  this  accumu¬ 
lation  distribution  is  less  than  the  1954 
adjusted  undistributed  net  income  of  $7,427, 
the  trust  is  deemed  under  section  666  (c) 
also  to  have  distributed  on  December  31, 
1954,  a  portion  of  the  taxes  imposed  on  the 
trust  for  1954.  The  total  amount  deemed 
to  be  distributed  on  December,  31,  1954,  with 
respect  to  the  accumulation  distribution 
made  in  1956,  is  $8,687,  computed  as  follows: 


Accumulation  distribution, _ $6,  420 

Taxes  deemed  distributed  (6,420/ 

7,427  X  $2,623) . .  2,267 


Total- . . . -  8,  687 


(g)  After  the  application  of  the  provisions 
of  sections  665  through  668  (subpart  D)  to 
the  accumulation  distribution  of  1956,  the 
undistributed  portion  of  the  distributable 
net  income  of  the  trust  for  1954,  is  $1,363, 
and  the  taxes  imposed  on  the  tinist  with  re¬ 
spect  thereto  are  $253,  computed  as  follows: 


Undistributed  portion  of  distributa¬ 
ble  net  income  as  of  the  close  of 

1955  _ $10,  050 

Less:  1956  accumulation  distribu¬ 
tion  and  taxes  deemed*  distributed 
on  December  31,  1954  (paragraph 
(f)) . . . . . —  8,687 


Undistributed  portion  of  dis¬ 
tributable  net  income  as  of 

the  close  of  1956 _  1,363 

Less:  Personal  exemption _  100 


Balance _ _  1,263 

Income  taxes  on  $1,263 _  253 


(h)  The  undistributed  net  Income  of  the 
trust  for  the  taxable  year  1954,  determined 
as  of  the  close  of  the  taxable  year  1956,  is 
$1,110  ($1,363  less  $253). 

§  1.667  Statutory  provisions;  excess 
distributions  by  trusts;  denial  of  refund 
to  trusts. 

Sec.  667.  Denial  of  refund  to  trusts.  The 
amount  of  taxes  imposed  on  the  trust  under 
this  chapter,  which  would  not  have  been 
payable  by  the  trust  for  any  preceding  tax¬ 
able  year  had  the  trust  in  fact  made  dis¬ 
tributions  at  the  times  and  in  the  amounts 
deemed  under  section  666,  shall  not  be  re¬ 
funded  or  credited  to  the  trust,  but  shall  be 
allowed  as  a  credit  under  section  668  (b) 
against  the  tax  of  the  beneficiaries  who  are 
treated  as  having  received  the  distributions. 
For  piirposes  of  the  preceding  sentence,  the 
amount  of  taxes  which  may  not  be  refunded 
or  credited  to  the  trust  shall  be  an  amount 
equal  to  the  excess  of  (1)  the  taxes  imposed 
on  the  trust  for  any  preceding  taxable  year 
(computed  without  regard  to  the  accumula¬ 
tion  distribution  for  the  taxable  year)  over 
(2)  the  amount  of  taxes  for  such  preceding 
taxable  year  imposed  on  the  undistributed 
portion  of  distributable  net  Income  of  the 
trust  for  such  preceding  taxable  year  after 
the  application  of  this  subpart  on  account  of 
the  accumulation  distribution  determined 
for  such  taxable  year. 

§  1.667-1  Denial  of  refund  to  trusts. 
(a)  If  an  amount  is  deemed  under  sec¬ 
tion  666  to  be  an  amount  paid,  credited,* 
or  required  to  be  distributed  on  the  last 
day  of  a  preceding  taxable  year,  the 
trust  is  not  allowed  a  refund  or  credit 
of  the  amount  of  taxes  imposed  on  the 
trust,  as  defined  in  §  1.665  (c)-l,  which 
would  not  have  been  payable  for  the 
preceding  taxable  year  had  the  trust  in 
fact  made  such  distribution  on  the  last 
day  of  such  year.  Such  taxes  are  al¬ 
lowed  as  a  credit  under  section  668  (b) 
against  the  tax  of  the  beneficiaries  who 
are  treated  as  having  received  the  dis¬ 
tributions  in  the  preceding  taxable  year. 
The  amount  of  taxes  which  may  not  be 
refunded  or  credited  to  the  trust  under 
this  paragraph  and  which  are  allowed 
as  a  credit  under  section  668  (b)  against 
the  tax  of  the  beneficiaries,  shall  be  an 
amount  equal  to  the  excess  of  the  taxes 
imposed  on  the  trust  (as  defined  in 
section  665  (c)  and  the  regulations 
thereunder)  for  any  preceding  taxable 
year  (computed  without  regard  to  the 
accumulation  distribution  for  the  tax¬ 
able  year)  over  the  amount  of  taxes  for 
such  preceding  taxable  year  which  would 
be  imposed  on  the  undistributed  portion 
of  distributable  net  income  of  the  trust 
for  such  preceding  taxable  year  after  the 
application  of  sections  665  through  668 
(subpart  D)  on  account  of  the  accumu¬ 
lation  distribution  determined  for  such 
taxable  year. 


(b)  Paragraph  (a)  of  this  section  may 
be  illustrated  by  the  following  examples: 

Example  (1).  In  1954,  a  trust  of  which  A 
is  the  sole  beneficiary  has  taxable  income  of 
$20,000  (including  capital  gains  allocable  to 
corpus),  on  which  a  tax  of  $7,260  is  paid. 
The  undistributed  portion  of  distributable 
net  income  is  $15,000,  to  which  $6,160  of  the 
tax  is  allocable  under  section  665.  The  un¬ 
distributed  net  income  is  therefore  $8,840 
($15,000  minus  $6,160).  In  1955,  the  trust 
makes  an  accumulation  distribution  of 
$8,840.  Under  section  666  (b) ,  the  total  taxes 
for  1954  attributable  to  undistributed  net 
income  are  deemed  distributed,  so  $15,000 
is  deemed  distributed.  The  amount  of  the 
tax  which  may  not  be  refunded  to  the  trust 
under  section  667  and  the  credit  to  which 
A  is  entitled  under  section  668  (b)  is  the 
excess  of  $6,160  over  zero,  since  after  the 
distribution  and  the  application  of  sections 
665  through  668  (subpart  D)  there  is  no 
remaining  undistributed  portion  of  distrib¬ 
utable  net  income  for  1954. 

Example  (2).  The  same  trust  as  in  exam¬ 
ple  (1)  above  distributes  $5,000  in  1955, 
rather  than  $8,840.  The  amount  of  the  tax 
which  may  not  be  refunded  to  the  trust 
and  the  amount  of  the  credit  available  •  to 
A  is  the  excess  of  $6,160  over  $4,044,  the  tax 
on  an  amount  equal  to  the  undistributed 
portion  of  distributable  net  iivcome  ($15,000) 
reduced  by  the  amount  deemed  under  sec¬ 
tion  666  to  have  been  distributed  in  1934 
($8,484) .  The  excess  is  computed  as  follows: 

Accumulation  distribution  in  1955 _ $5,  COO 

Taxes  deemed  distributed  under  sec¬ 
tion  6G6  (c)  (5,000/8,840  X  $6,160).  3,484 


Total  amount  deemed  distrib¬ 
uted  out  of  the  undistrib¬ 
uted  portion  of  distributable 
net  income _  8,  484 


Tax  attributable  to  the  undistributed 
portion  of  distributable  net  in¬ 
come  _  6,  160 

Tax  on  $11,516  (taxable  in¬ 
come  of  $20,000  minus 
$8,484,  amount  deemed  dis¬ 
tributed)  _ $3,216 

^ax  on  $5,000  (capital  gains 

allocable  to  corpus) _  1,100 


Tax  attributable  to  undistributed 
portion  of  distributable  net  in¬ 
come  _  2. 116 


Refund  disallowed  to  the  trust 
and  credit  available  to  A  in 
1955  _  4,044 

§  1.668  (a)  Statutory  provisions;  ex¬ 
cess  distributions  by  trusts;  treatment 
of  amounts  deemed  distributed  in  pre¬ 
ceding  taxable  years;  amounts  treated  as 
received  in  prior  taxable  years. 

Sec.  668.  Treatment  of  amounts  deemed 
distributed  in  preceding  years — (o)  Amounts 
treated  as  received  in  prior  taxable  years. 
The  total  of  the  amounts  which  are  treated 
under  section  666  as  having  been  distributed 
by  the  trust  in  preceding  taxable  year  shall 
be  Included  in  the  income  of  a  beneficiary 
or  beneficiaries  of  the  trust  when  paid,  cred¬ 
ited,  or  required  to  be  distributed  to  the 
extent  that  such  total  would  have  been  in¬ 
cluded  in  the  Income  of  such  beneficiary  or 
beneficiaries  under  section  662  (a)  (2)  and 
(b)  if  such  total  had  been  paid  to  such 
beneficiary  or  beneficiaries  on  the  last  day 
of  such  preceding  taxable  year.  The  portion 
of  such  total  included  under  the  preceding 
sentence  in  the  income  of  any  beneficiary 
shall  be  based  upon  the  same  ratio  as  deter¬ 
mined  under  the  second  sentence  of  section 
662  (a)  (2)  for  the  taxable  year  in  respect  of 
which  the  accumulation  distribution  is  de¬ 
termined,  except  that  proper  adjustment  of 
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such  ratio  shall  be  made,  in  accordance  with 
regulations  prescribed  by  the  Secretary  or 
his  delegate,  for  amounts  which  fall  within 
paragraphs  (1)  through  (4)  of  section  665 
( b ) .  The  tax  of  the  beneficiaries  attributable 
to  the  amounts  treated, as  having  been  re¬ 
ceived  on  the  last  day  of  such  preceding  tax¬ 
able  year  of  the  trust  shall  not  be  greater 
than  the  aggregate  of  the  taxes  attributable 
to  those  amounts  had  they  been  included  in 
the  gross  income  of  the  beneficiaries  on  such 
day  in  accordance  with  section  662  (a)  (2) 
and  (b). 

§  1.668  (a)-l  Amounts  treated  as  re¬ 
ceived  in  prior  taxable  years— (.a)  In¬ 
clusion  in  gross  income.  ( 1 )  Section  668 
(a)  provides  that  the  total  of  the 
amounts  treated  under  section  666  as 
having  been  distributed  by  the  trust  on 
the  last  day  of  a  preceding  taxable  year 
of  the  trust  shall  be  included  in  the  gross 
income  of  the  beneficiary  receiving  them. 
The  total  of  such  amounts  is  includible 
to  the  extent  the  amounts  would  have 
been  included  under  section  662  (a)  (2) 
and  (b)  if  the  total  had  actually  been 
paid  by  the  trust  on  the  last  day  of  such 
preceding  taxable  year.  The  total  shall 
be  included  in  the  gross  income  of  the 
beneficiary  for  the  taxable  year  of  the 
beneficiary  in  which  such  amounts  are 
in  fact  paid,  credited,  or  required  to  be 
distributed  unless  the  taxable'  year  of 
the  beneficiary  differs  from  the  taxable 
year  of  the  trust  (see  section  662  (c)  and 
the  regulations  thereunder), 

(2)  The  total  of  the  amounts  treated 
under  section  666  as  having  been  dis¬ 
tributed  by  the  trust  on  the  last  day  of 
a  preceding  taxable  year  of  the  trust  are 
included  as  prescribed  in  subparagraph 
(1)  of  this  paragraph  in  the  gross  income 
of  the  beneficiary  even  though  as  of  that 
day  the  beneficiary  would  not  have  been 
entitled  to  receive  them  had  they  ac¬ 
tually  been  distributed  on  that  day. 

(3)  Any  deduction  allowed  to  the 
trust  in  computing  distributable  net  in¬ 
come  for  a  preceding  taxable  year  (such 
as  depreciation,  depletion,  etc.)  is  not 
deemed  allocable  to  a  beneficiary  because 
of  amounts  included  in  a  beneficiary’s 
gross  income  under  this  section  (see 
paragraph  (h)  (2)  (ii)  of  §  1.668  (Ex¬ 
ample)  ) ,  since  the  deduction  has  already 
been  utilized  in  reducing  the  amount  in¬ 
cluded  in  the  beneficiary’s  income. 

(b)  Allocation  among  beneficiaries. 
(1)  The  portion  of  the  total  amount  in¬ 
cludible  in  gross  income  under  the  pre¬ 
ceding  paragraph  which  is  includible  in 
the  gross  income  of  a  particular  benefici¬ 
ary  shall  be  based  upon  the  ratio  deter¬ 
mined  under  the  second  sentence  of  sec¬ 
tion  662  (a)  (2)  for  the  taxable  year 
(not  the  preceding  taxable  year). 

(2)  The  rule  of  subparagraph  (1)  of 
this  paragraph  may  be  illustrated  by  the 
following  example: 

Example.  (1)  Under  the  terms  of  a  trust 
Instrument,  the  trustee  may  accumulate  the 
income  or  make  distributions  to  A  and  B. 
The  trustee  may  also  invade  corpus  for  the 
benefit  of  A  and  B.  The  distributable  net 
Income  of  the  trust  for  the  taxable  year 
1955  is  $10,000.  The  trust  had  undistributed 
net  income  for  the  taxable  year  1954  of 
$5,000,  to  which  a  tax  of  $1,100  was  allocable. 
During  the  taxable  year  1955,  the  trustee 
distributes  $10,000  to  A  and  $5,000  to  B. 
Thus,  of  the  total  distribution  of  $15,000, 
A  received  two-thirds  and  B  received  one- 
third. 


(ii)  For  the  purposes  of  determining  the 
amounts  Includible  in  the  beneficiaries’ 
gross  income  for  1955,  the  trust  is  deemed 
to  have  made  the  following  distributions: 

Amount  distributed  out  of  1955  in¬ 
come  (distributable  net  income).  $10,000 
Accumulation  distribution  deemed 
distributed  by  the  trust  on  the 
last  day  of  1954  under  section 

666  (a) _ _ _ _  5,000 

Taxes  Imposed  on  the  trust  deemed 

distributed  under  section  666  (b)_  1, 100 

(iii)  A  will  include  in  his  gross  income  for 

1955  two-thirds  of  each  item  shown  in  sub¬ 
division  (ii).  Thus,  he  will  Include  in  gross 
income  $6,666.67  (10,000/15,000  X  $10,000)  of 
the  1955  distributable  net  income  of  the  trust 
as  provided  in  section  662  (a)  (2),  and 

$3,333.33  ( 10,000/15,000  X  $5,000)  of  the  ac¬ 
cumulation  distribution  and  $733.33  (10,000/ 
15,000  X  $1,000)  of  the  taxes  imposed  on  the 
trust  as  provided  in  section  668  (a). 

(Iv)  B  will  Include  in  his  gross  income  for 
1955  one-third  of  each  item  shown  in  sub¬ 
division  (ii) ,  computed  in  the  manner  shown 
in  subdivision  (iii). 

(3)  When  a  trust  pays,  credits,  or  is 
required  to  distribute  to  a  beneficiary 
amounts  which  are  excluded  under  sec¬ 
tion  665  (b)  (1) ,  (2) ,  (3) ,  or  (4)  from  the 
computation  of  an  accumulation  distri¬ 
bution,  the  amount  includible  under  sec¬ 
tions  665  through  668  (subpart  D)  in  the 
gross  income  of  the  beneficiaries  pursu¬ 
ant  to  paragraph  (a)  of  this  section  is 
first  allocated  to  the  beneficiaries  as  pro¬ 
vided  in  subparagraph  (1)  of  this  para¬ 
graph  and,  second,  the  amount  allocable 
to  the  beneficiary  receiving  amounts 
which  are  excluded  under  section  665  (b) 
(1),  (2),  (3),  or  (4)  is  reduced  by  the 
excluded  amounts. 

(4)  Subparagraph  (3)  of  this  para¬ 
graph  may  be  illustrated  by  the  follow¬ 
ing  examples  in  which  it  is  assumed  the 
trusts  and  beneficiaries  report  on  the 
calendar  year  basis  and  the  income  of  the 
trusts  was  derived  entirely  from  taxable 
interest : 

Example  (1).  (i)  A  trust  in  1957  has  in¬ 

come  as  defined  in  section  643  (b)  of  $35,000 
and  expenses  allocable  to  corpus  of  $5,000. 
Its  distributable  net  Income  is,  therefore, 
$30,000  ($35,000  — $5,000) .  Tire  undistributed 
net  Income  of  the  trust  and  the  taxes  im¬ 
posed  on  the  trust  were  $12,840  and  $7,260, 
respectively,  for  each  of  the  years  1956,  1955, 
and  1954.  The  terms  of  the  trust  instrument 
provide  for  the  accumulation  of  income  dur¬ 
ing  the  minority  of  beneficiaries  A  and  B. 
However,  the  trustee  may  make  discretionary 
distributions  to  either  beneficiary  after  he 
becomes  21  years  of  age.  Also,  the  trustee 
may  invade  corpus  for  the  benefit  of  A  and 
B.  B  became  21  years  of  age  on  January  1, 
1957,  and,  as  of  that  date,  A  was  25  years  old. 
The  trustee  distributed  $50,000  each  to  A  and 
B  during  1957. 

(ii)  Since  each  beneficiary  received  one- 
half  of  the  total  amount  distributed  by  the 
trust,  each  must  include  in  gross  Income 
under  section  662  (a)  (2)  one-half  ($15,000) 
of  the  distributable  net  income  ($30,000)  of 
the  trust  for  1957. 

(iii)  The  excess  distribution  of  $35,000 
($50,000  — $15,000)  received  by  B  is  excluded 
from  the  determination  of  an  accumulation 
distribution  under  section  665  (b)  (1)  and 
accordingly  is  not  Includible  in  B’s  gross  in¬ 
come  under  section  668  (a).  Nor  is  such 
amount  treated  as  an  accumulation  distribu¬ 
tion  for  the  purpose  of  determining  the 
amount  includible  in  A’s  gross  income  under 
section  668  (a). 


(Iv)  The  accumulation  distribution  of  the 
trust  is  $35,000,  computed  as  follows: 

Total  distribution  by  the  trust _ $100, 000 

Less: 

Distributable  net  income 

for  1957 _ $30,000 

Excess  distribution  to  B.  35,  000 

>  -  65, 000 

Accumulation  distribution 
to  A _  35,  000 

(v)  The  accumulation  distribution  of 
$35,000  will  be  allocated  to  the  preceding  tax¬ 
able  years  1956,  1955,  and  1954,  and  the  trust 
will  be  deemed  to  have  made  the  following 
distributions  to  A  on  the  last  day  of  those 
years : 


1956 

1955 

1954 

Undistributed  net  income.... 
Taxes  imitosed  on  the  trust... 

$12,  840 
7,260 

$12,840 

7,200 

$9,  320 
5,270 

'20,100 

20,100 

14,590 

Thus,  A  will  include  $54,790  in  his  grosff 
income  for  1957  under  section  668  (a).  A 
will,  however,  receive  credit  against  his 
tax  under  section  668  (b). 

Example  (2).  (i)  Under  the  terms  of  a 

trust  the  trustee  may  make  discretionary 
distributions  out  of  income  to  A  during 
her  life.  The  balance  of  the  income  is  to 
be  accumulated  during  the  minority  of  her 
son,  B,  and  is  to  be  distributed  to  him 
when  he  becomes  21  years  of  age.  There¬ 
after  the  trustee  may  also  make  discretion¬ 
ary  payments  of  income  to  B.  Also,  the 
trustee  may  invade  corpus  for  the  benefit 
of  A  and  B.  B  became  21  years  of  age  on 
December  31,  1955.  The  distributable  net 
income  of  the  trust  for  1955  is  $30,000. 
It  had  undistributed  net  income  of  $12,840 
for  the  preceding  taxable  year  1954  and 
the  taxes  imposed  on  the  trust  for  such 
year  were  $7,260.  The  trustee  distributed 
$15,000  to  A  during  1955  and  on  December 
31,  1955,  he  distributed  $60,000  to  B,  which 
represented  income  accumulated  during  his 
minority. 

(ii)  Since  B  received  four-fifths  of  the 
total  amount  ($75,000)  distributed  by  the' 
trust  during  1955,  he  must  include  in  his 
gross  income  under  section  662  (a)*(2)  four- 
fifths  ($24,000)  of  the  distributable  net  in¬ 
come  ($30,000)  of  the  trust  for  1955,  A 
will  include  in  her  gross  income  under  sec¬ 
tion  662  (a)  (2)  one-fifth  ($6,000)  of  the 
distributable  net  income  ($30,000)  of  the 
trust  for  1955, 

(iii)  The  excess  distribution  of  $36,000 
($TO, 000— $24,000)  received  by  B  is  excluded 
from  the  determination  of  an  accumulation 
distribution  under  section  665  (b)  (1)  and 
accordingly  is  not  includible  in  his  gross 
income  under  section  668  (a). 

(iv)  The  amount  treated  as  an  accumu¬ 
lation  distribution  for  the  purpose  of  deter¬ 
mining  the  amount  includible  in  A’s  gross 
income  for  1955  under  section  668  (a)  is 
$9,000,  computed  as  follows: 

Total  distribution  by  the  trust _ $75,  000 

Less: 

Distributable  net  income 

for  1955 _ $30,000 

Excess  distribution  to  B.  36,000 

-  66, 000 


Amount  treated  as  an  ac¬ 
cumulation  distribution _  9,  000 

(v)  Inasmuch  as  the  amount  of  $9,000  is 
less  than  the  total  undistributed  net  income 
of  the  trust  ($12,840)  for  the  preceding  tax¬ 
able  year  1954,  a  pro  rata  portion  of  the 
taxes  imp>osed  on  the  trust  for  that  year  ere 
also  deemed  distributed  by  the  trust.  Thus, 
A  will  include  $14,073  in  her  gross  income  for 
1955  under  section  668  (a)  computed  as 
follows: 
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■  1954 

Undistributed  net  income _ $9. 000 

Taxes  imposed  on  the  trust  (9,000/ 

12,840  X  $7.260) _  6,073 


Total . . 14,073 


A  will,  however,  receive  credit  against  her 
tax  under  section  668  (b). 

(c)  Tax  attributable  to  throwback. 
(1)  The  tax  attributable  to  amounts 
deemed  distributed  under  section  666  is 
imposed  on  the  beneficiary  for  the  tax¬ 
able  year  of  the  beneficiary  in  which  the 
accumulation  distribution  is  made  unless 
the  taxable  year  of  the  beneficiary  is 
different  from  that  of  the  trust  (see  sec¬ 
tion  662  (c)  and  the  regulations  there¬ 
under).  However,  the  tax  cannot  be 
greater  than  the  aggregate  of  the  taxes 
attributable  to  those  amounts  had  they 
been  included,  in  accordance  with  the 
provisions  of  section  662  (a)  (2)  and  (b), 
in  the  gross  income  of  the  beneficiary  for 
the  preceding  taxable  year  or  years  in 
which  they  were  deemed  distributed. 
The  tax  liability  of  the  beneficiary  for 
the  taxable  year  is  computed  in  the  fol¬ 
lowing  manner: 

(i)  First,  compute  the  amount  of  tax 
for  the  taxable  year  attributable  to  the 
section  666  amounts  which  are  included 
in  the  gross  income  of  the  beneficiary 
for  the  year.  The  tax  attributable  to 
those  amounts  is  the  difference  between 
the  tax  for  the  taxable  year  computed 
with  the  inclusion  of  the  section  666 
amounts  in  gross  income  and  the  tax 
computed  without  including  them  in 
gross  income. 

(ii)  Next,  compute  the  tax  attribut¬ 
able  to  the  section  666  amounts  for  each 
of  the  preceding  taxable  years  as  if  they 
had  been  included  in  gross  income  for 
those  years.  The  tax  attributable  to 
such'  amounts  in  each  such  preceding 
taxable  year  is  the  difference  between 
the  tax  for  such  preceding  year  com¬ 
puted  with  the  inclusion  of  the  section 
666  amounts  in  gross  income  and  the 
tax  for  such  year  computed  without  in¬ 
cluding  them  in  gross  income.  The  tax 
computation  for  each  preceding  year 
shall  reflect  the  taxpayer’s  marital  and 
dependency  status  for  that  year. 

(iii)  The  total  tax  for  the  taxable  year 
shall  be  the  tax  for  that  year  computed 
without  including  the  section  666 
amounts,  plus — 

(a)  The  amount  of  the  tax  for  the 
taxable  year  attributable  to  the  section 
666  amounts  (computed  in  accordance 
with  subdivision  (i)  of  this  subpara¬ 
graph)  ,  or 

(b)  The  sum  of  the  taxes  for  the  pre¬ 
ceding  taxable  years  attributable  to  the 
section  666  amounts  (computed  in  ac¬ 
cordance  with  subdivision  (ii)  of  this 
subparagraph) , 

whichever  is  the  smaller. 

(2)  The  provisions  of  subparagraph 
(1)  of  this  paragraph  may  be  illustrated 
by  the  following  example: 

Example,  (i)  During  the  taxable  year 
1956,  $10,000  Is  deemed  distributed  under 
section  666  to  a  beneficiary,  of  which  $6,000 
is  deemed  distributed  by  the  trust  on  the 
last  day  of  1955  and  $4,000  on  the  last  day 
of  1954.  The  beneficiary  had  taxable  income 
(after  deductions)  from  other  sources  of 
$5,000  for  1956,  $10,000  for  1955,  and  $10,000 


for  1954.  The  beneficiary’s  tax  liability  for 
1956  is  $4,730  deternilned  as  follows: 

Year  1956 


Tax  on  $15,000  (taxable  income  in¬ 
cluding  section  666  amounts) _ $4,730 

Tax  on  $5,000  (taxable  income  ex¬ 
cluding  section  666  amounts) _  1, 100 


Tax  attributable  to  section  666 

amounts _  3,  630 


Year  1955 

Tax  on  $16,000  (taxable  income  in¬ 
cluding  section  666  amounts) _  5,  200 

Tax  on  $10,000  (taxable  income  ex¬ 
cluding  section  666  amounts) _  2,  640 


Tax  attributable  to  section  666 

amounts _  2,  560 


Year  1954 

Tax  on  $14,000  (taxable  income  in¬ 
cluding  section  666  amounts)--.-  4,260 
Tax  on  $10,000  (taxable  income  ex¬ 
cluding  section  666  amounts) _  2,  640 


Tax  attributable  to  section  666 

amounts _  1,620 


(ii)  Inasmuch  as  the  tax  of  $3,630  attribut¬ 
able  to  the  section  666  amounts  as  com¬ 
puted  at  1956  rates  is  less  than  the  aggre¬ 
gate  of  the  taxes  of  $4,180  ($2,560  plus. 
$1,620)  determine  for  the  preceding  tax¬ 
able  years,  the  amount  of  $3,630  is  added  to 
the  tax  ($1,100)  computed  for  1956  without 
Including  the  section  666  amounts. 

§  1.668  (b)  Statutory  provisions:  ex¬ 
cess  distributions  by  trusts;  treatment  of 
amounts  deemed  distributed  in  preceding 
taxable  years;  credit  for  taxes  paid  by 
trust. 

Sec.  668.  Treatment  of  amounts  deemed 
distributed  in  preceding  taxable  years.  •  *  * 

(b)  Credit  for  taxes  paid  by  trust.  The 
tax  imposed  on  beneficiaries  under  this  chap¬ 
ter  shall  be  credited  with  a  pro  rata  portion 
of  the  taxes  imposed  on  the  trust  under 
this  chapter  for  such  preceding  taxable  year 
which  would  not  have  been  payable  by  the 
trust  for  such  preceding  taxable  year  had 
the  trust  in  fact  made  distributions  to  such 
beneficiaries  at  the  times  and  in  the  amounts 
specified  in  section  666. 

§  1.668  (b)-l  Credit  for  taxes  paidjby 
the  trust,  (a)  The  taxes  imposed  on  a 
complex  trust  for  a  taxable  year  which 
would  not  have  been  paybale  by  the  trust 
if  amounts  deemed  under  section  666  to 
have  been  distributed  in  the  year  had  in 
fact  been  distributed  in  the  year  are  not 
allowable  as  a  refund  to  the  trust  but  are 
allowable  as  a  credit  against  the  tax  of 
the  beneficiaries  to  whom  the  amounts 
described  in  section  666  (a)  are  dis¬ 
tributed. 

(b)  The  credit  to  which  a  beneficiary 
is  entitled  under  section  668  (b)  is  al¬ 
lowed  for  the  taxable  year  in  which  the 
accumulation  distribution  (to  which  the 
credit  relates)  is  required  to  be  included 
in  the  gross  income  of  the  beneficiary. 
Any  excess  over  the  total  tax  liability  of 
the  beneficiary  is  treated  as  an  over¬ 
payment  of  tax. 

(c)  The  beneficiary  is  entitled  to  a 
portion  of  the  credit  described  in  para¬ 
graph  (a)  of  this  section  in  the  ratio 
which  the  amount  of  the  accumulation 
distribution  to  him  bears  to  the  accumu¬ 
lation  distributions  to  all  the  bene¬ 
ficiaries. 


§  1.668  (Example)  Example.  The  pro¬ 
visions  of  sections  665  through  668 
(subpart  D)  may  be  illustrated  by  the 
following  example: 

Eiample-v(a)  Facts.  (1)  Under  the  terms 
of  a  trust  instriunent,  one-half  of  the 
trust  income  is  required  to  be  distributed 
cmrently  to  beneficiary  A.  The  trustee  may 
in  his  discretion  accumulate  the  balance  of 
the  income  of  the  trust  or  he  may  make  dis¬ 
tributions  to  B  out  of  income  or  corpus.  The 
trust  is  to  terminate  upon  the  death  of  A  and 
the  corpus  is  to  be  distributed  to  B.  Capital 
gains  are  allocable  to  corpus.  All  of  the  ex¬ 
penses  of  the  trust  ai-e  charges  against 
income.  No  provision  is  made  in  the  trust 
instrument  with  respect  to  depreciation.  The 
trust  and  both  beneficiaries  report  on  the 
calendar  year  basis.  The  trust  had  long¬ 
term  capital  gains  of  $20,000  for  1954,  and 
$10,000  for  1955,  which  were  allocated,  to 
corpus.  The  distributable  net  income  of  the 
trust  as  determined  under  section  643  (a)  for 
1954,  1955,  1956,  and  1957  is  deemed  to  con¬ 
sist  of  the  following  items  of  income: 


Divl- 

deiuls 

Rents 

Inter¬ 

est 

(tax¬ 

able) 

Inter¬ 

est 

(ex¬ 

empt) 

Total 

19.'’>4 . 

$15,000 

$20,000 

$10,000 

$.5,000 

$.50, 000 

195.5 . 

10. 000 

1.5,  (KKl 

10,  (MM) 

5,  (MM) 

40,  (MM) 

19,50 . 

10, 0<K) 

20,000 

1.5,  (MM) 

5,  (MM) 

.50,  (MM) 

1957 . 

10,000 

15,000 

15,000 

5,  (KM) 

4.5,000 

(2)  One-half  ($7,500)  of  the  dividends  for 
1954  were  received  by  the  trust  on  or  before 
July  31,  1954,  and  the  balance  were  received 
after  that  date;  The  depreciation  of  rental 
property  amounted  to  $10,000  for  each  of  the 
years  1954  through  1957,  one-half  ($5,000) 
of  which  was  deducted  by  the  trust  in  com¬ 
puting  the  distributable  net  income  shown 
above  for  the  years  1954  and  1955.  No  de¬ 
duction  was  taken  by  the  trust  for  deprecia¬ 
tion  for  the  years  1956  and  1957  since  all  of 
the  income  was  distributed  during  those 
years. 

(3)  The  following  distributions  were  made 
by  the  trustee  to  A  and  B  during  the  taxable 
years  1954  through  1957 ; 


A 

B 

19.54  . 

$2.5, 000 

None 

1955  . 

20.  (MM) 

None 

19.56  . 

25.000 

$4.5,  000 

1957  . 

22,500 

29,550 

(b)  Distributions  to  A.  A  is  deemed  to 
have  received  one-half  of  each  item  of  in¬ 
come  entering  into  the  computation  of  dis¬ 
tributable  net  Income  as  shown  in  para¬ 
graph  (a)  (1)  above.  See  §  1.662  (a) -2  for 
rules  for  the  treatment  of  currently  distrib¬ 
utable  income  in  the  hands  of  the  bene¬ 
ficiary.  Inasmuch  as  one-half  of  the  trust 
income  is  currently  distributable  to  A,  he  is 
entitled  to  a  deduction  of  one-half  ($5,000) 
of  the  depreciation  of  the  trust  for  each  of 
the  years  1954  through  1957  in  computing  his 
taxable  income. 

(c)  Tax  liability  of  the  trust — (1)  1954. 
(i)  The  tax  liability  of  the  trust  for  the 
taxable  year  1954  is  $13,451,  computed  as 
follows : 

Distributable  net  income  under  sec¬ 
tion  643  (a)  (paragraph  (a)  (1))-  $50,000 
Less  amounts  not  includible  in  gross 
income : 

Tax-exempt  interest - $5,  000 

Dividend  exclusion -  50 

-  6. 050 


Distributable  net  income  as 

adjusted _  44,  950 
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Add:  Capital  gains  (long-term) - $20,000 


Total _  64,  950 


Brought  forward — ^Total - - - -  64,950 

Deductions :  9 

Distributions  to  A -  22,  475 

Capital  gain  deduction....  10,  000 

Personal  exemption _  100 

-  32, 575 


Taxable  Income _ -  82,  375 

Alternative  tax - -  13,  601 

Dividend  received  credit _ _  150 


Tax  liability _ _ _  13, 451 


(ii)  See  paragraph  (b)  above  for  character 
of  Income  deemed  distributed  to  A  and  sec¬ 
tion  661  for  rules  for  computing  the  amount 
deductible  by  a  trust  for  distributions  to 
beneficiaries.  Inasmuch  as  one-half  of  the 
dividends  of  the  trust  are  deemed  to  be 
distributed  to  A,  $25  of  such  distribution 
Is  deemed  to  be  made  from  the  dividend 
exclusion  of  $50,  and  the  balance  from  divi¬ 
dends  included  in  the  gross  income  of  the 
trust  (that  is,  since  the  year  1954  Is  In¬ 
volved,  $3,725  from  dividends  received  on  or 
before  July  31,  1954,  and  $3,750  from  divi¬ 
dends  received  after  July  31,  1954;  the  trust 
is  entitled  to  a  dividend  received  credit  at¬ 
tributable  to  the  dividends  of  $3,750  re¬ 
ceived  after  July  31,  1954,  which  were  not 
distributed  to  any  beneficiary  during  the 
taxable  year) . 

(2)  1955.  (1)  The  tax  liability  of  the  trust 
for  the  taxable  year  1955  is  $8,189,  computed 
as  follows: 

Distributable  net  Income  under  sec¬ 
tion  643  (a)  (paragraph  (a)  (1)).  $40,000 
Less  amounts  not  includible  In  gross 
Income : 

Tax-exempt  Interest _ $5,  000 

Dividend  exclusion _  50 

-  5,050 


Distributable  net  income  as 

adjusted _  34, 950 

Add:  Capital  gains  (long-term) _ _  10,000 


Total  . . .  44, 950 


Brought  forward — Total _  44, 950 

Deductions : 

Distributions  to  A. . 17. 475 

Capital  gain  deduction _  5,  000 

Personal  exemption _  100 

-  22. '^75 


Taxable  income _  22,  375 

Alternative  tax _ _  8,388 

Dividend  received  credit _  199 


Tax  liability _ _  8, 189 

(il)  See  paragraph  (b)  above  for  character 
of  income  deemed  distributed  to  A  and  sec¬ 
tion  661  for  rules  for  computing  the  amount 
deductible  by  a  trust  for  distributions 
to  beneficiaries.  Inasmuch  as  one-half 
($4,975)  of  the  dividends  of  $9,950  ($10,000 
less  dividend  exclusion  of  $50)  included  in 
the  gross  income  of  the  trust  is  deemed  dis¬ 
tributed  to  A,  the  trust  is  entitled  to  a 
dividend  received  credit  with  respect  to  the 
dividends  of  $4,975  which  were  not  dis¬ 
tributed  to  any  beneficiary  during  the  tax¬ 
able  year. 

(3)  1956  and  1957.  The  trust  had  no  tax 
liability  for  the  taxable  years  1956  and  1957 
since  all  of  its  income  was  distributed  during 
such  years. 

(d)  Accumulation  distributions,  (1)  Ac¬ 
cumulation  distributions  of  $20,000  and 
$7,050,  as  defined  in  section  665  (b).  were 
made  to  B  during  the  years  1956  and  1957, 
respectively,  computed  as  shown  below: 


1956 

1957 

Distributable  net  income  of  the  trust 
as  computed  under  section  643  (a).... 
Less;  Income  currently  distributable 

$50,000 

25,000 

$45,000 

22,500 

25,000 

22,500 

45,000 

29,550 

Accumulation  distributions  to  B. 

20,000 

7,050 

(2)  B  is  deemed  to  have  received  one-half 
of  each  item  of  income  entering  into  the 
computation  of  distributable  net  Income 
(shown  in  paragraph  (a)  (1) )  for  the  years 
1956  and  1957.  Also,  he  is  entitled  to  a  de¬ 
duction  of  one-half  ($5,000)  of  the  depre¬ 
ciation  of  the  trust  for  each  of  the  years  1956 
and  1957  in  computing  his  taxable  income  for 
these  years. 

(3)  The  accumulation  distribution  for 
1956  must  first  be  allocated  to  the  preceding 
taxable  years  as  provided  in  section  666. 
After  the  application  of  the  provisions  of 
sections  665  through  668  (subpart  D)  to  the 
1956  accumulation  distribution  and  to  the 
undistributed  net  incomes  of  the  preceding 
taxable  years,  a  similar  allocation  must  be 
made  of  the  1957  accumulation  distribution. 

(e)  Throwback  of  1956  accumulation  dis¬ 
tribution  to  1955.  The  accumulation  dis¬ 
tribution  of  $20,000  for  1956  must  be  allo¬ 
cated  to  the  first  preceding  taxable  year  1955, 
before  allocation  is  made  to  the  second  pre¬ 
ceding  taxable  year  1954. 

(1)  1955  Undistributed  net  income,  (i) 
The  undistributed  net  income  of  the  trust 
for  1955,  determined  as  of  the  close  of  1955, 
is  $12,885,  computed  as  follows: 

Distributable  net  income  as  com¬ 
puted  under  section  643  (a)  (para¬ 


graph  (a)  (!))._ - $40,000 

Less: 

Distributions  to  A _ $20,000 

Taxes  imposed  on  the 

trust _  7, 115 

-  27. 115 


Undistributed  net  Income  as 

of  the  close  of  1955 _ -  12,  885 


(ii)  The  taxes  Imposed  on  the  trust  of 
$7,115  are  that  portion  of  the  taxes  paid  by 
the  trust  for  1955  which  is  attributable  to 
the  imdistrlbuted  portion  of  distributable 
net  income  included  in  the  taxable  income 
of  the  trust  (the  “balance”  in  the  compu¬ 
tation  below)  and  is  determined  as  follows: 

Taxable  income  (paragraph  (c)  (2) 

(i)) . — . $22,375 

Capital  gains  allocable  to 

corpus _ $10, 000 

Less: 

Capital  gain  de¬ 
duction _ $5,000 

Personal  exemp¬ 
tion  . .  100 

-  5.  100 


Portion  of  taxable  income  allocable 

to  corpus _  4,  900 


Balance _  17, 475 


Total  taxes  paid  by  the  trust _  8, 189 

Taxes  on  Income  ($4,900)  allocable 
to  corpus _  1, 074 


Taxes  imposed  on  the  trust 

(section  665  (c)) _  7,115 

(ili)  The  amount  of  $1,074  is  the  taxes 
which  the  trust  would  have  paid  for  1955  had 
all  of  the  distributable  net  income  been  dis¬ 
tributed  during  the  year. 

(2)  Allocation  of  1956  accumulation  dis¬ 
tribution  to  the  preceding  taxable  year  1955. 


The  portion  of  the  1956  accumulation  dis¬ 
tribution  which  is  deemed  under  section  666 
( a)  to  be  distributed  to  B  on  the  last  day  of 
1955  (the  first  preceding  taxable  year)  is 
$12,885,  an  amount  equal  to  the  undistrib¬ 
uted  net  income  for  1955.  An  additional 
amount  equal  to  the  taxes  imposed  on  the 
trust  ($7,115)  is,  under  section  666  (b),  also 
deemed  to  be  distributed  to  B  on  the  last 
,  day  of  1955.  Thus,  a  total  of  $20,000  ($12,885 
plus  $7,115)  is  deemed  to  be  distributed  to  B 
on  December  31,  1955,  by  reason  of  the  al¬ 
location  of  the  1956  accumulation  distribu¬ 
tion  to  the  first  preceding  taxable  year.  See 
paragraph  (h)  of  this  example  for  the  treat¬ 
ment  of  the  amount  of  $20,000  in  the  hands 
of  B. 

(3)  Character  of  amounts  deemed  distrib¬ 
uted.  Inasmuch  as  one-half  of  the  1955 
distributable  net  income  of  the  trust  as  de¬ 
termined  under  section  643  (a)  was  currently 
distributable  to  A  and  the  balance  of  such 
income  is  deemed  under  section  666  to  be 
distributed  to  B  on  December  31,  1955,  the 
distribution  to  B  is  deemed  to  consist  of 
one-half  of  each  item  of  Income  entering 
into  the  computation  of  the  1955  distrib¬ 
utable  net  income;  that  is,  dividends  of 
$5,000,  rents  of  $7,500,  taxable  interest  of 
$5,000,  and  tax-exempt  interest  of  $2,500. 

(4)  Credit  for  taxes  paid  by  the  trust. 
The  amount  of  the  taxes  for  the  year  1955 
which  may  not  be  refunded  or  credited  to 
the  trust  under  section  667  and  which  is 
allowed  as  a  credit  against  the  tax  of  B  for 
1956  under  section  668  (b)  Is  $7,115.  See 
also  paragraph  (h)  (3)  of  this  example. 

(5)  Effect  of  application  of  provisions  of 
sections  665  through  668  {subpart  D)  to  the 
year  1955.  After  the  allocation  of  the  1956 
accumulation  distribution  to  the  preceding 
taxable  year  1955,  the  undistributed  portion 
of  the  distributable  net  Income,  the  undis¬ 
tributed  net  income,  and  the  taxes  imposed 
on  the  trust  for  1955  are  zero.  The  portion 
of  the  1956  accumulation  distribution  which 
is  unabsorbed  by  the  1955  undistributed  net 
Income  is  $7,115,  determined  as  follows: 


1956  accumulation  distribution 

(paragraph  (d)  (1)) _ $20,000 

Less:  Amount  allocable  to  1955 _ _  12,885 


Balance  allocable  to  second 

preceding  taxable  year  1954.  7, 115 


(f)  Throwback  of  1956  accumulation  dis¬ 
tribution  to  1954.  The  unabsorbed  portion 
of  the  1956  accumulation  distribution  of 
$7,115  is  allocable  to  the  second  preceding 
taxable  year  1954  and  is  treated  under  sec¬ 
tion  666  as  a  distribution  to  B  on  the  last 
day  of  such  year. 

(1)  1954  Undistributed  net  income.  (1) 
The  undistributed  net  income  of  the  trust 
for  1954,  determined  as  of  the  close  of  1954, 
is  $14,155,  computed  as  follows: 

Distributable  net  income  as  com¬ 
puted  under  section  643  (a)  (para¬ 
graph  (a)  (1)) . $50,000 

Less: 

Distributions  to  A _ $25,  000 

Taxes  imposed  on  the 

trust -  10,  845 

-  35, 845 


Undistributed  net  income  as 

of  the  close  of  1954 _  14, 155 

(ii)  The  taxes  imposed  on  the  trust  of 
$10,845  is  that  portion  of  the  taxes  paid  by 
the  trust  for  1954  which  is  attributable  to 
the  undistributed  portion  of  distributable 
net  income  included  in  the  taxable  income 
of  the  trust  (the  “balance”  in  the  computa¬ 
tion  below)  and  is  determined  as  follows: 

Taxable  income  (paragraph  (c)  (1) 

(i) )  - 1 . $32,375 

Capital  gains  allocable  to 
corpus _ $20, 000 
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Less: 

Capital  fain  de¬ 
duction  _ $10,000 

Personal  exemp¬ 
tion  _ _ -  100  j 

- $10, 100 


Portion  of  taxable  Income  al¬ 
locable  to  corpus — -  $9,900 


Balance  _ _ - _  22,475 


Total  taxes  paid  by  the  trust -  13, 451 

Taxes  on  income  ($9,900)  allocable 

to  corpus _ _ _  2,  606 


Taxes  Imposed  on  the  trust 

(section  665  (c) ) _  10,  845 

(lil)  The  amount  of  $2,606  is  the  taxes 
which  the  trust  would  have  paid  for  1954 
had  all  of  the  distributable  net  Income  been 
distributed  during  that  year. 

(2)  Allocation  of  1956  accumulation  dis¬ 
tribution  to  the  second  preceding  taxable 
year  1954.  Since  the  unabsorbed  portion  of 
the  1956  accumulation  distribution  of  $7,115 
is  less  than  the  1954  undistributed  net  in¬ 
come  of  $14,155,  the  tr\i8t  is  deemed  under 
section  666  (c)  to  have  also  distributed  an 
additional  amount  ($5,442)  equal  to  a  pro 
rata  portion  (7.115/14.165  X  $10,835)  of  the 
taxes  imposed  on  the  trust  for  1954.  Thus, 
a  total  of  $12,557  ($7,115  plus  $6,442)  is 
deemed  to  be  distributed  to  B  on  December 
31/  1954,  by  reason  of  the  throwback  of  the 
1956  accumulation  distribution.  See  para¬ 
graph  (h)  of  this  example  for  the  treatment 
of  the  amount  of  $12,657  in  the  hands  of  B. 

(3)  Character  of  amounts  deemed  distrib¬ 

uted  to  B.  The  amount  of  $12,557  which, 
under  section  666,  is  deemed  to  be  distributed 
to  B  on  December  31,  1954,  is  deemed  to  be 
composed  of  the  following  items  of  income 
of  the  trust:  Dividends,  $3,767  (15,000/ 

50,000  X  $12;557) ;  rents,  $5,023  (20,000/ 

50,000  X  $12,557);  taxable  interest,  $2,511 
( 10,000/50,000  X  $12,557);  and  tax-exempt 
interest.  $1,256  (5,000/50,000 X $12,557) .  One- 
half  of  the  dividends  of  $3,767  is  con¬ 
sidered  as  distributed  from  the  dividends 
received  by  the  trust  on  or  before  July  31, 
1954,  of  which  $13  (3,767/15,000  X  $50)  is 
deemed  distributed  from  the  dividends  ex¬ 
cluded  under  section  116  and  the  balance  as 
distributed  from  the  dividends  received  after 
July  31,  1954.  Thus,  of  the  total  of  $12,557 
deemed  distributed  to  B,  $11,288  is  considered 
as  made  from  Income  included  in  the  gross 
income  of  the  trust  and  $1,269  from  nontax- 
able  Income  of  the  trust. 

(4)  Credit  for  taxes  paid  by  the  trust.  The 
amount  of  the  taxes  for  the  year  1954  which 
may  not  be  refunded  or  credited  to  the  trust 
under  section  667  and  which  is  allowed  as  a 
credit  against  the  tax  of  B  for  1966  under 
section  668  (b) ,  because  of  the  allocation  of 
the  1956  accumulation  distribution  to  1954, 
is  $5,398,  computed  as  follows: 

Taxable  income  of  the  trust  as  of  the 

close  of  1954  (paragraph  (c)  (1))-  $32,375 


Less :  Amount  deemed  distributed  to 
B  under  section  666  from  the  tax¬ 
able  income  of  the  trust - -  11,288 


Taxable  Income  adjusted  as  of 

the  close  of  1956 _  21,087 


Taxes  on  $21,087  (alternative  tax) _  8, 053 

Taxes  on  income  allocable  to  corpus 
(subparagraph  (1)  (ii)'of  this 
paragraph) _ _  2,  606 


Taxes  imposed  on  the  trust 
determined  as  of  the  close 

of  1956 _ _ _  5,  447 

Taxes  imposed  on  the  trust  deter¬ 
mined  as  of  the  close  of  1954 _ _  10,  845 

No.  102 - 15 


Taxes  im^xwed  on  the  trust  deter¬ 
mined  as  of  the  close  of  1956.-.-.  $5. 447 


Amount  of  taxes  allowed  as  a 
credit  to  B  under  section 
668  (b) _  6,398 


(5)  Effect  of  application  of  provisions  of 
sections  665  through  668  (subpart  D)  to  the 
year  1954.  (i)  The  undistributed  portion  of 
the  distributable  net  income  of  the  trust  for 
the  year  1054,  determined  as  of  the  close  of 
1956,  is  $12,443,  computed  as  follows: 

Distributable  net  income  (section 

643  (a)) . $50,000 

Less: 

Amount  currently  dis¬ 
tributable  to  A _ $25, 000 

Amount  deemed  distrib¬ 
uted  to  B  under  section 

666 -  12, 557 

-  37, 657 


Undistributed  portion  of  dis¬ 
tributable  net  income  as  of 
the  close  of  1956 _  12,  443 

(il)  The  amount  of  $12,443  is  deemed  to 
consist  of  dividends  of  $3,733,  rents  of  $4,977, 
taxable  Interest  of  $2,489,  and  tax-exempt  in¬ 
terest  of  $1,244,  determined  as  follows: 


Divi¬ 

dends 

Rents 

In¬ 

terest 

(taxa¬ 

ble) 

In¬ 

terest 

(ex¬ 

empt) 

Total 

Trust  income... 
Distributions: 

$15,000 

$20,000 

$10,000 

$5,000 

‘$50,000 

To  A . 

10,000 

5,000 

2,500 

*2.5.000 

To  B . 

3, 707 

6,023 

2,  .Ml 

1,2.50 

»  12, 557 

Total . 

11,207 

15, 023 

7, 511 

3, 750 

37, 5.57 

Balance . 

3,7;i3 

4,977 

2,4S9 

1,244 

12, 443 

*  .906  p.'ir.'ifrrapli  (a)  (1). 

*  See  paragraph  (b) . 

*  See  paragrai>h  (f)  (3). 

(Hi)  ■fhe  undistributed  net  Income  of  the 
trust  for  1954,  determined  as  of  the  close 
of  1956,  is  $6,996,  computed  as  follows: 


Undistributed  portion  of  distribu¬ 
table  net  Income  as  of  the  close 

of  1956 _ $12,443 

Less:  Taxes  imposed  on  the  trust 
determined  as  of  the  close  of  1956 
(subparagraph  (4)  of  this  para¬ 
graph)  _  5, 447 


Undistributed  net  Income  as 

of  the  close  of  1956 _ _ _ _  6, 996 


(g)  Throwback  of  1957  accumulation  dis¬ 
tribution.  Inasmuch  as  all  of  the  income  of 
the  trust  for  the  first  preceding  taxable  year 
1956  was  distributed  diiring  such  year  and 
the  trust  had  no  undistributed  net  Income 
for  the  second  preceding  taxable  year  1955 
after  the  application  of  sections  663  through 
668  (subpart  D)  to  the  accumulation  distri¬ 
bution  made  during  1956,  the  1957  accumula¬ 
tion  distribution  of  $7,050  is  allocable  to  the 
third  preceding  taxable  year  1954.  See  para¬ 
graph  (d)  (1)  for  computation  of  the 

accumulation  distribution,  n 

(1)  Allocation  of  1957  accumulation  distri¬ 
bution  to  the  preceding  taxable  year  1954. 
The  portion  of  the  1957  accumulation  dis¬ 
tribution  which  is  deemed  under  section  666 
(a)  to  be  distributed  to  B  on  the  last  day 
of  1954  is  $6,996,  an  amount  equal  to  the 
undistributed  net  income  of  the  trust  for 
1954,  determined  as  of  the  close  of  1956.  An 
additional  amount  equal  to  the  taxes  im¬ 
posed  on  the  trust  ($5,447),  determined  as 
of  the  close  of  1956,  is  under  section  666  (b) 
also  deemed  to  be  distributed  to  B  on  the 
last  day  of  1954.  See  parf^raph  (f)  (4)  and 
(5)  of  this  example.  Thus,  a  total  of  $12,443 
($6,996  plus  $5,447)  is  deemed  to  be  dis¬ 
tributed  to  B  on  December  31,  1954,  by  rea¬ 


son  of  the  allocation  of  the  1957  accumula¬ 
tion  distribution  to  the  taxable  year  1954. 
Bee  paragraph  (J)  of  this  example  for  the 
treatment  of  the  amount  of  $12,443  in  the 
htmds  of  B. 

(2)  Character  of  amounts  deemed  dis¬ 
tributed.  Inasmuch  as  the  balance  of  the 
1954  distributable  net  income  of  the  trust  is 
deemed  under  section  666  to  be  distributed 
to  B  on  December  81,  1954,  the  distribution 
is  deemed  to  consist  of  dividends  of  $3,733, 
rents  of  $4,977,  taxable  interest  of  $2,489. 
and  tax-exempt  interest  of  $1,244.  See  para¬ 
graph  (f)  (5)  (11)  of  this  example. 

(3)  Credit  for  taxes  paid  by  the  trust. 
The  amount  of  taxes  for  the  year  1954  which 
may  not  be  refunded  or  credited  to  the 
trust  under  section  667  and  which  is  al¬ 
lowed  as  a  credit  against  the  tax  of  B  under 
section  668  (b)  is  $5,447,  the  amount  of 
taxes  imposed  on  the  trust  determined  as  of 
the  close  of  1956.  See  paragraph  (f)  (4)  of 
this  example. 

(4)  Effect  of  application  of  provisions  of 
sections  665  through  668  (subpart  D)  to  the 
year  1954.  After  the  allocation  of  the  1957 
accumulation  distribution  to  the  preceding 
taxable  year  1964,  the  undistributed  portion 
of  the  distributable  net  Income,  the  un¬ 
distributed  net  income,  and  the  taxes  im¬ 
posed  on  the  trust  for  1954  are  zero.  The 
balance  of  $54  ($7,050  less  $6,996)  of  the 
1957  accumulation  distribution  remaining 
after  the  allocation  of  the  accumulation  dis¬ 
tribution  to  the  year  1954,  may  not  bo 
allocated  to  the  year  1953  since  that  year  is 
not  subject  to  the  provisions  of  the  Internal 
Revenue  Code  of  1954. 

(h)  Determination  of  B’s  tax  liability; 
taxable  year  1956 — (1)  Amount  of  trust  in¬ 
come  includible  in  gross  income,  (i)  Of  the 
amount  of  $45,000  distributed  by  the  trust  to 
B  during  the  taxable  year  1956,  $25,000  is 
treated  as  a  distribution  out  of  trast  income 
for  that  year  within  the  meaning  of  section 
662  (a)  (2),  and  $20,000  as  an  accumulation 
distribution  within  the  meaning  of  section 
665  (b)  (see  paragraph  (d)  of  this  example ) . 
However,  $12,885  plus  taxes  of  $7,116  is 
deemed  distributed  to  B  on  December  31, 
1955,  and  $7,115  plus  taxes  of  $5,442  on  De¬ 
cember  31,  1954,  under  section  666  by  reason 
of  the  accumulation  distribution  made  dur¬ 
ing  1956,  and  these  amounts  are  includible 
in  B’s  gross  Income  for  1956  to  the  extent 
that  they  would  have  been  includible  in  his 
gross  Income  under  section  662  (a)  (2)  and 
(b)  for  1955  and  1954,  respectively,  had  they 
been  distributed  on  the  last  day  of  those 
years. 

(ii)  The  amounts  distributed  to  B  out  of 
trust  Income  for  the  year  1966,  and  the 
amounts  deemed  distributed  out  of  income 
for  the  preceding  taxable  years  1965  and 
1954  have  the  following  character  for  the 
purpose  of  determining  the  amount  in¬ 
cludible  in  B’s  gross  income  for  1356: 


Year 

Divi¬ 

dends 

Rents 

Inter¬ 
est  (tax- 
al)le) 

Inter¬ 
est  (ex¬ 
empt) 

Tolal 

$.5,000 
5,  (MX) 
3,  707 

$10,000 
7,  rm 
6,023 

$7,500 

5,(X)0 

2,511 

$2,  .500 
2,.5(K) 
1,2.50 

1  $2.5.  (XX) 
>  20, (NX) 
*  12.  .5.57 

IMW . ' 

1954  .  _ 

ToUil _ 

13,  767 

22,523 

15,011 

6,2.56 

57,  .557 

*  piiragrajjh  (d)  (0). 

*  d(“t‘  paragraph  (e)  (3). 

»  Sec  paragraph  (f)  (3). 

Thus,  B  will  include  in  gross  income  for  1956 
dividends  of  $13,767  (subject  to  the  dividend 
exclusion),  rents  of  $22,523,  and  taxable  in¬ 
terest  of  $15,011,  and  will  exclude  the  tax- 
exempt  interest  of  $6,256. 

(2)  Computation  of  tax.  (1)  For  the  pur¬ 
pose  of  computing  B’s  tax  liability,  it  is  as¬ 
sumed  that  he  was  single  during  the  taxable 
years  1954,  1955,  and  1956,  and  that  his 
taxable  income  (derived  from  salary)  for  each 
of  the  years  1954  and  1955  amounted  to 
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$13,400  on  which  a  tax  of  $4,002  was  paid 
for  each  year.  It  is  also  assumed  that  his 
income  (other  than  distributions  from  the 
trust)  for  1956  was  $16,000  derived  from 
salary,  and  he  had  allowable  deductions  of 
$10,600,  which  included  the  deductions  for 
personal  exemption  and  depreciation  of 
$5,000  from  the  trust. 

(ii)  The  computation  of  the  tax  for  the 
taxable  year  1956  attributable  to  the  section 
666  amounts  which  are  Included  in  B’s  gross 
income  for  such  year,  as  provided  in  §  1.668 
(a)-l  (c)  (1)  (i),  is  as  follows: 


j 

(1) 

Section 

666 

amounts 

excluded 

(2) 

Section 

666 

amounts 

included 

$15,000 

4,950 

10,000 

7,500 

$15,000 

13, 717 
22,523 
15,011 

Incoine  from  tnist: 

Tofftl  _ 

37,450 

10,600 

66,251 

10,600 

I.,ess:  Allowable  deductioos.... — 

Taxable  income.. _ - 

26,850 

55,651 

11, 267 
198 

31,058 

475 

Less;  Dividend  received  credit....' 

11,069 

30,583 

11,069 

Tax  on  income  from  which  section 

1956  tax  attributable  to  sec- 

19, 514 

No  deduction  for  depreciation  is  allowed  to 
B  with  respect  to  the  portion  of  the  accumu¬ 
lation  distribution  allocated  to  the  preced¬ 
ing  taxable  years  1955  and  1954,  since  the 
deductions  for  depreciation  allowed  to  the 
trust  for  those  years  were  taken  into  con¬ 
sideration  in  determining  the  undistributed 
net  income  of  the  trust  for  each  such  year. 
Only  that  portion  of  the  dividends  received 
by  the  trust  after  July  31,  1954,  and  deemed 
distributed  to  B  under  section  666,  on  the 
last  day  of  such  year  is  Included  in  comput¬ 
ing  the  dividend  received  credit  shown  in 
column  (2)  above.  See  paragraph  (f)  (3). 

(ill)  T^e  computation  of  the  taxes  for  the 
^  preceding  taxable  years  attributable  to  the 
section  666  amounts  which  are  deemed  at¬ 
tributed  by  the  trust  on  the  last  day  of 


these  years,  as  provided  in  S  1.668  ,(a)-l  (c) 
(1)  (ii) ,  is  as  foUows: 

Preceding  taxable 
years 

First, 

1955 

Second, 

1954 

Taxable  Income  previously  reported. 

$13,  400 

$13,400 

St“cl  ion  666  amounts: 

Dividends  <$50  cxeludod) _ 

4, 9.50 

3. 717 

7,500 

6,000 

5,023 

2,511 

Taxable  Interest _ 

Taxable  income  as  adjusted... 

30, 850 

.  24. 651 

Total  tax _ _ _ 

13, 747 

9,944 

Less:  Dividend  received  credit . 

198 

75 

Balance  of  tax _ 

13,  .539 

9,869 

Tax  liability _ _ _ 

4,002 

4,002 

Tax  attributable  to  section  666 

amounts _ 

9,516 

5,867 

Only  that  portion  ($1,883.50)  of  the  divi¬ 
dends  received  by  the  trust  after  July  31, 
1954,  and  deemed  distributed  vmder  section 
666  on  the  last  day  of  that  year,  is  included 
in  computing  the  dividend  received  credit  of 
$75  for  the  year  1954.  See  paragraph  (f)  (3). 

(iv)  Inasmuch  as  the  aggregate  of  the 
taxes  of'$15,383  ($9,516  plus  $5,867)  attribut¬ 
able  to  the  section  666  amounts  as  deter¬ 
mined  for  the  preceding  taxable  years  is  less 
than  the  tax  of  $19,514  determined  for  the 
taxable  year  1956,  the  amount  of  $15,383 


shall  be  added  to  the  tax  computed  for  1956 
without  including  the  section  666  amounts. 
Thus,  B’s  tax  liability  for  1956  is  $26,452 
($11,069  plus  $15,383). 

(3)  Credits  against  the  tax.  B  is  allowed 
under  section  668  (b)  a  credit  of  $12,513 
($5,398  for  1954  and  $7,115  for  1955)  against 
his  1956  tax  liability  for  the  taxes  paid  by 
the  trust  for  the  preceding  taxable  years  and 
which  may  not  be  refunded  or  credited  to  the 
trust  under  section  667.  See  paragraphs  (e) 
(4)  and  (f)  (4). 

(i)  [Reserved] 

(j)  Taxable  year  1957 — (1)  Amount  of 
trust  income  includible  in  gross  income. 
(i)  Of  the  amount  of  $29,550  distributed  by 
the  trust  to  B  during  the  taxable  year  1956, 
$22,500  is  treated  as  a  distribution  out  of 
tr\ist  income  for  that  year  within  the  mean¬ 
ing  of  section  662  (a)  (2),  and  $7,050  as  an 
accumulation  distribution  within  the  mean¬ 
ing  of  section  665  (b)  (see  paragraph  (d)). 
However,  $6,996  plus  taxes  of  $5,442  is  deemed 
distributed  to  B  on  December  31,  1954,  under 
section  666  by  reason  of  the  accumulation 
distribution  made  during  1957,  and  that 
amount  is  inciudible  in  B’s  gross  income  for 
1957,  to  the  extent  that  it  would  have  been 
includible  in  his  gross  income  under  section 
662  (a)  (2)  and  (b)  for  1954,  had  it  been 
distributed  on  the  last  day  of  that  year. 

(ii)  The  amounts  deemed  distributed  to 
B  out  of  trust  income  for  the  year  1957  and 
the  preceding  taxable  year  1954  are  deemed 
to  have  the  following  character  for  the  pur¬ 
pose  of  determining  the  amount  includible 
in  B’s  gross  income  for  1957: 


Year 

Divi¬ 

dends 

Routs 

Interest 

(tax- 

tU)le) 

'  Interest 
(ex¬ 
empt) 

Total 

19.57 . 

$5,000 

$7,500 

$7,500 

$2,500 

i$22,500 

1954 . . 

3,733 

4,977 

2,489 

1, 244 

*  12,  443 

Total _ 

8,733 

12,  477 

9,989 

3,744 

34, 943 

>  See  paragraph  (d)  (2). 
*  See  paragraph  (g)  (2). 


Thus,  B  will  include  in  gross  income  for  the 
year  1957  dividehds  of  $8,733  (subject  to  the 
dividend  exclusion),  rents  of  $12,477,  and 
taxable  Interest  of  $9,989  and  will  exclude 
the  tax-exempt  interest  of  $3,744. 

(2)  Computation  of  tax.  (1)  For  the  pur¬ 
pose  of  computing  B’s  tax  liability  for  1957, 
it  is  assumed  that  he  was  single  for  the 
entire  year  and  had  income  (other  than  dis¬ 
tributions  from  the  trust)  of  $15,000  from 
salary.  Also,  he  had  allowable  deductions 
of  $8,100,  which  included  the  deductions  for 
personal  exemption  and  depreciation  of 
$5,000  from  the  trxist  of  1957. 

(ii)  The  computation  of  the  tax  for  the 
taxable  year  1957  attributable  to  the  section 
666  amounts  which  are  included  in  B’s  gross 
income  for  that  year,  as  provided  in  §  1.668 
(a)-l  (c)  (1)  (1),  is  as  follows: 


Section 

666 

amoimts 

excluded 

Section 

666 

amounts 

included 

$15, 000 

4,950 
7,  500 
7,500 

$15, 000 

8. 6S3 
12, 477 
9,989 

Trust  income: 

Dividends  ($50  excluded) _ 

34, 950 
8. 100 

46. 149 
8,100 

Less:  Allowable  deductions . . 

Taxable  income _ _ 

Total  tax . . . . 

26,850 

38, 049 

11, 267 
198 

18,394 

275 

Less:  Dividends  received  credit... 

Tax  liability _ _ 

Tax  on  income  from  which  section 

11,069 

18, 119 

11,069 

1597  tax  attributable  to 

7,050 

See  explanation  following  computation  in 
paragraph  (h)  (2)  (ii)  with  respect  to  the 
allowance  of  deduction  for  depreciation  and 
computation  of  the  dividend  received  credit 
on  dividends  received  by  the  trvist  in  1954. 

(ill)  ’The  amount  of  tax,  computed  at  1954 
rates,  attributable  to  the  section  666  amounts 
which  are  deemed  to  have  been  distributed 
by  the  trust  on  the  last  day  of  1954,  is  $6,944, 
computed  as  follows: 


1954  taxable  income  as  adjusted 

(paragraph  (h)  (2)  (iii) ) _ $24,651 

Section  666  amounts: 

Dividends _ ■ _ _  3,  733 

Rents _  4,  977 

Taxable  interest _  2, 489 


Taxable  income  as  adjusted..  35, 850 


Total  tax _  16,  963 

Less:  Dividends  received  credit _  150 


Balance  of  tax _  16, 813 

Tax  liability  for  1954 _ $4,  002 

Tax  attributable  to.  1956  ac¬ 
cumulation  distribution 
(paragraph  (h)  (2)  (lii))_  5,867 

-  9, 869 


Tax  attributable  to  the  sec¬ 
tion  666  amounts  distrib-  / 
uted  in  1957 . .  6,944 

Only  that  portion  ($3,750)  of  the  dividends 
received  by  the  triist  after  July  31,  1954,  and 
deemed  distributed  under  section  666  on  the 
last  day  of  that  year,  is  included  in  com¬ 
puting  the  dividend  received  credit  of  $150. 
See  paragraphs  (f)  (3)  and  (g)  (2). 

(iv)  Inasmuch  as  the  tax  $6,944  attribut¬ 
able  to  the  section  666  amounts  as  determined 
for  the  preceding  taxable  year  1954  is  less 
than  the  tax  of  $7,050  attributable  to  these 
amounts  for  the  year  1957,  the  amount  of 
$6,944  shall  be  added  to  the  tax  computed  for 
1957  without  including  in  gross  income  the 
section  666  amounts.  ’Thus,  B’s  tax  liability 
for  1957  is  $18,013  ($11,069  plus  $6,944). 

(3)  Credit  against  the  tax.  B  is  allowed 
under  section  668  (b)  a  credit  of  $5,447 
against  his  1957  tax  liability  for  the  balance 
of  the  taxes  paid  by  the  trust  for  1954  and 
which  may  not  be  refunded  or  credited  to 
the  trust  under  section  667.  See  paragraph 
(h)  (3)  of  this  example. 

[F.  R.  Doc.  56-4119;  Filed,  May  24,  1956; 

8:49  a.  m.] 


[  26  CFR  (1954)  Part  1  ] 

Income  Tax;  Taxable  Years  Beginning 
After  December  31, 1953 

GRANTORS  AND  OTHERS  TREATED  AS 
SUBSTANTIAL  OWNERS 

Notice  is  herel?y  given,  pursuant  to 
the  Administrative  Procedure  Act,  ap¬ 
proved  June  11,  1946,  that  the  regula¬ 
tions  set  forth  in  tentative  form  below 
are  proposed  to  be  prescribed  by  the 
Commissioner  of  Internal  Revenue,  with 
the  approval  of  the  Secretary  of  the 
Treasury  or  his  delegate.  Prior  to  the 
final  adoption  of  such  regulations,  con¬ 
sideration  will  be  given  to  any  data, 
views,  or  arguments  pertaining  thereto 
which  are  submitted  in  writing,  in  dupli¬ 
cate,  to  the  Commissioner  of  Internal 
Revenue,  Attention:  T:  P,  Washington 
25,  D.  C.,  within  the  period  of  thirty  days 
from  the  date  of  publication  of  this 
notice  in  the  Federal  Register.  The 
proposed  regulations  are  to  be  Issued 
imder  the  authority  contained  in  section 


% 


Friday,  May  25,  1956 


FEDERAL  REGISTER 
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7805  of  the  Internal  Revenue  Code  of 
1954  (68A  Stat.  917;  26  U.  S.  C.  7805). 

[seal]  Russell  C.  Harrington, 

Commissioner  of  Internal  Revenue. 

The  following  regulations  for  taxable 
years  beginning  after  December  31,  1953, 
and  ending  after  August  16,  1954,  are 
hereby  prescribed  under  sections  671 
through  678  of  the  Internal  Revenue 
Code  of  1954. 

GRANTORS  AND  OTHERS  TREATED  AS  SUBSTANTIAL 
OWNERS 

Sec. 

1.671  statutory  provisions;  estates 

and  trusts;  grantors  and 
others  treated  as  substantial 
owners;  income,  deductions, 
and  credits  attributable  to 
grantors  and  others  as  sub¬ 
stantial  owners. 

1.671- 1  Grantors  and  others  treated  as 

substantial  owners;  scope. 

1.671- 2  Applicable  principles. 

1.671- 3  Attribution  or  Inclusion  of  In¬ 

come,  deductions,  and  credits 
against  tax. 

1.671- 4  Method  of  reporting, 

1.672  (a)  Statutory  provisions;  estates 

and  trusts:  grantors  and 
others  treated  as  substantial 
owners;  definition  of  adverse 
party. 

1 .672  ( a )  -1  Definition  of  adverse  party. 

1.672  (b)  Statutory  provisions;  estates 
and  trusts;  grantors  and 
others  treated  as  substantial 
owners;  definition  of  nonad- 
verse  party. 

1.672  (b)-l  Nonadverse  party. 

1.672  (c)  Statutory  provisions;  estates 

and  trusts;  grantors  and 
others  treated  as  substantial 
owners;  definition  of  related 
or  subordinate  party. 

1.672  (c)-l  Related  or  subordinate  party. 

1.672  (d)  Statutory  provisions;  estates 

and  trusts;  grantors  and 
other  treated  as  subtsantial 
owners;  rule  where  power  is 
subject  to  condition  prece¬ 
dent. 

1.672  (d)-l  Power  subject  to  condition 

precedent. 

1.673  (a)  Statutory  provisions;  estates 

and  trusts;  grantors  and 
others  treated  as  substantial 
owners;  reversionary  inter¬ 
ests. 

1.673  (a)-l  Reversionary  Interests;  Income 
payable  to  beneficiaries  other 
than  certain  charitable  or¬ 
ganizations;  general  rule. 

1.673  (b)  Statutory  provisions;  estates 

and  trusts;  grantors  and 
bthers  treated  as  substantial 
owners;  charitable  benefici¬ 
aries. 

1.673  (b)-l  Income  payable  to  charitable 
beneficiaries. 

1.673  (c)  Statutory  provisions;  estates 

and  trusts;  grantors  and 
others  treated  as  substantial 
owners;  reversionary  interest 
taking  effect  at  death  of  in¬ 
come  beneficiary. 

1.673  (c)-l  Reversionary  interest  after  In¬ 
come  beneficiary’s  death. 

1.673  (d)  Statutory  provisions;  estates 

and  trusts;  grantors  and 
others  treated  as  substantial 
owners;  postponement  of  date 
specified  for  reacquisition. 

1.673  (d)-l  Postponement  of. date  specified 

for  reacquisition. 

1.674  (a)  Statutory  provisions;  estates 

and  trusts;  grantors  and 
others  treated  as  substantial 
owners;  power  to  control 
beneficial  enjoyment. 


Sec. 

1.674  (a)-l  Power  to  control  beneficial  en¬ 
joyment;  scope  of  section  674. 

1.674  (b)  Statutory  provisions;  estates 

and  trusts;  grantors  and 
others  treated  as  substantial 
owners;  exceptions  for  certain 
powers  to  control  .beneficial 
enjoyment. 

1.674  (b)-l  Excepted  powers  exercisable  by 
any  person. 

1.674  (c)  Statutory  provisions;  estates  and 

trusts:  grantors  and  others 
treated  as  substantial  owners; 
exception  for  certain  powers 
of  independent  trustees, 

1.674  (c)-l  Excepted  powers  exercisable  only 
by  independent  trustees. 

1.674  (d)  Statutory  provisions:  estates  and 
trusts;  grantors  and  others 
treated  as  substantial  owners; 
power  to  allocate  income  if 
limited  by  a  standard. 

1.674  (d)-l  Excepted  powers  exercisable  by 
any  trustee  other  than  grantor 
or  spouse. 

1.674  (d)-2  Limitations  on  exceptions  In 

section  674  (b),  (c),  and  (d). 

1.675  Statutory  provisions;  estates 

and  trusts;  grantors  and 
others  treated  as  substantial 
owners;  administrative  powers. 

1.675-1  Administrative  powers. 

1.676  (a)  Statutory  provisions;  estates  and 

trusts;  grantors  and  others 
treated  as  substantial  owners; 
power  to  revoke;  general  rule, 

1.676  (a)-l  Power  to  revest  title  to  portion 
of  trust  property  in  grantor; 
general  rule. 

1.676  (b),  Statutory  provisions;  estates 
and  trusts;  grantors  ,and 
^  others  treated  as  substantial 

owners;  power  to  revoke  ex¬ 
ercisable  only  after  a  period  of 
time. 

1.676  (b)-l  Powers  exercisable  only  after  a 

period  of  time. 

1.677  (a)  Statutory  provisions;  ’  estates 

and  trusts;  grantors  and 
others  treated  as  substantial 
owners;  income  for  benefit  of 
grantor;  general  rule. 

1.667  (a)-l  Income  for  benefit  of  grantor; 
general  rule. 

1.677  (b)  Statutory  provisions;  estates 

and  trusts;  grantors  and 
others  treated  as  substantial 
owners;  trusts  for  support  of 
grantor’s  dependents. 

1.677  (b)-l  Trusts  for  support. 

1.678  (a)  Statutory  provisions;  estates 

and  trusts;  grantors  and 
others  treated  as  substantial 
•  owners;  person  other  than 

grantor  treated  as  substantial 
owner;  general  rule. 

1.678  (a)-l  Person  other  than  grantor 
treated  as  substantial  owner; 
general  rule. 

1.678  (b)  Statutory  provisions;  estates 

and  trusts;  grantors  and 
others  treated  as  substantial 
owners;  exception  where 
grantor  is  taxable. 

1.678  (b)-l  If  grantor  is  treated  as  the 
owner. 

1.678  (c)  Statutory  provisions;  estates 

and  trusts;  grantors  and 
others  treated  as  substantial 
owners;  trusts  for  support. 

1.678  (c)-l  Trusts  for  support. 

1.678  (d)  Statutory  provisions;  estates 

and  trusts;  grantors  and 
others  treated  as  substantial 
owners;  effect  of  renunciation 
or  disclaimer. 

1.678  (d)  -1  Renunciation  of  power. 


GRANTORS  AND  OTHERS  TREATED  AS 
SUBSTANTIAL  OWNERS 

§  1.671  Statutory  provisions;  estates 
and  trusts;  grantors  and  others  treated 
as  substantial  owners;  income,  deduc¬ 
tions,  and  credits  attributable  to  grantors 
and  others  as  substantial  owners. 

Sec.  671.  Trust  income,  deductions,  and 
credits  attributable  to  grantors  and  others 
as  substantial  owners.  Where  it  is  specified 
In  this  subpart  that  the  grantor  or  another 
person  shall  be  treated  as  the  owner  of  any 
portion  of  a  trust,  there  shall  then  be  in¬ 
cluded  in  computing  the  taxable  income  and 
credits  of  the  grantor  or  the  other  person 
those  items  of  Income,  deductions,  and 
credits  against  tax  of  the  trust  which  are 
attributable  to  that  portion  of  the  trust  to 
the  extent  that  such  items  would  be  taken 
into  account  under  this  chapter  in  comput¬ 
ing  taxable  income  or  credits  against  the  tax 
of  an  individual.  Any  remaining  portion  of 
the  trust  shall  be  subject  to  subparts  A 
through  D.  No  Items  of  a  trust  shall  be 
included  in  computing  the  taxable  income 
and  credits  of  the  grantor  or  of  any  other 
person  solely  on  the  grounds  of  his  dominion 
and  control  over  the  trust  under  section  61 
(relating  to  definition  of  gross  income)  or 
any  other  provision  of  this  title,  except  as 
specified  in  this  subpart. 

§  1.671-1  Grantors  and  others  treated 
as  substantial  owners;  scope,  (a)  Sec¬ 
tions  671-678  (subpart  E  of  subchapter 
J)  contain  provisions  taxing  income  of  a 
trust  to  the  grantor  or  another  person 
under  certain  circumstances  even  though 
he  is  not  treated  as  a  beneficiary  under 
sections  641-668  (subparts  A  through 
D).  Sections  671  and  672  contain  gen¬ 
eral  provisions  relating  to  the  entire  sub¬ 
part.  Sections  673-677  define  the  cir¬ 
cumstances  under  which  Income  of  a 
trust  is  taxed  to  a  grantor.  These  cir¬ 
cumstances  are  in  general  as  follows; 

(1)  If  the  grantor  has  retained  a  re¬ 
versionary  interest  in  the  trust,  within 
specified  time  limits  (section  673) ; 

(2)  If  the  grantor  or  a  nonadverse 
party  has  certain  powers  over  the  bene¬ 
ficial  interests  vmder  the  trust  (section 
674) ; 

(3)  If  certain  administrative  powers 
over  the  trust  exist  under  which  the 
grantor  can  or  does  benefit  (section  675) ; 

(4)  If  the  grantor  has  a  power  to  re¬ 
voke  the  trust  (section  676) ;  or 

(5)  If  the  grantor  or  a  nonadverse 
party  has  the  power  to  distribute  c(Jrpus 
or  income  to  or  for  the  benefit  of  the 
grantor  (sections  676  and  677). 

Under  section  678,  income  of  a  trust  is 
taxed  to  a  person  other  than  the  grantor 
to  the  extent  that  he  has  the  sole  pow’er 
to  vest  corpus  or  income  in  himself. 

(b)  Sections  671-677  do  not  apply  if 
the  income  of  a  trust  is  taxable  to  a 
grantor’s  spouse  under  section  71  or  682 
(relating  respectively  to  alimony  and 
separate  maintenance  payments,  and  the 
income  of  an  estate  or  trust  in  the  case 
of  divorce,  etc,). 

( c )  Except  as  provided  in  sections  671- 
678  (subpart  E),  income  of  a  trust  is  not 
included  in  computing  the  taxable  in¬ 
come  and  credits  of  a  grantor  or  another 
person  solely  on  the  grounds  of  his  do¬ 
minion  and  control  over  the  trust.  How¬ 
ever,  the  provisions  of  sections  671-678 
do  not  apply  in  situations  involving  an 
assignment  of  future  income,  whether  or 
not  the  assignment  is  to  a  trust.  Thus, 
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for  example,  a  person  who  assigns  his 
right  to  future  income  under  an  employ¬ 
ment  contract  may  be  taxed  on  that  in¬ 
come  even  though  the  assignment  is  to  a 
trust  over  which  the  assignor  has  re¬ 
tained  none  of  the  controls  specified  in 
sections  671-677.  Similarly,  a  bond¬ 
holder  who  assigns  his  right  to  interest 
may  be  taxed  on  interest  payments  even 
though  the  assignment  is  to  an  uncon¬ 
trolled  trust.  Nor  are  the  rules  as  to 
family  partnerships  affected  by  the  pro¬ 
visions  of  sections  671-678.  Likewise, 
these  sections  have  no  application  in  de- 
dermining  the  right  of  a  grantor  to  de¬ 
ductions  for  payments  to  a  trust  imder 
a  transfer  and  leaseback  arrangement. 
In  addition,  the  limitation  of  the  last 
sentence  of  section  671  does  not  prevent 
any  person  from  being  taxed  on  the  in¬ 
come  of  a  trust  when  it  is  used  to  dis¬ 
charge  his  legal  obligation.  See  §  1.662 

(a) -4.  He  is  then  treated  as  a  bene¬ 
ficiary  imder  sections  641-668  (subparts 
A  through  D)  or  treated  as  an  owner 
under  section  677  or  678  because  the  in¬ 
come  is  distributed  for  his  benefit,  and 
not  because  of  his  dominion  or  control 
over  the  trust. 

(d)  For  the  effective  date  of  sections 
671-678  (subpart  E)  see  section  683  and 
the  regulations  thereunder. 

§  1.671-2  Applicable  principles,  (a) 
Under  section  671  a  grantor  or  another 
person  includes  in  computing  his  taxable 
income  and  credits  those  items  of  in¬ 
come,  deduction,  and  credit  against  tax 
which  are  attributable  to  or  included  in 
any  portion  of  a  trust  of  which  he  is 
treated  as  the  owner.  ,  Sections  673-678 
set  forth  the  rules  for  determining  when 
the  grantor  or  another  person  is  treated 
as  the  owner  of  any  portion  of  a  trust. 
The  rules  for  determining  the  items  of 
income,  deduction,  and  credit  against 
tax  that  are  attributable  to  or  included 
in  a  portion  of  the  trust  are  set  forth  in 
§  1.671-3. 

(b)  Since  the  principle  underlying 
sections  671-678  (subpart  E)  is  in  gen¬ 
eral  that  income  of  a  trust  over  which 
the  grantor  or  another  person  has  re¬ 
tained  substantial  dominion  or  control 
should  be  taxed  to  the  grantor  or  other 
person  rather  than  to  the  trust  which 
receives  the  income  or  to  the  beneficiary 
to  whom  the  trust  may  distribute  it,  it  is 
ordinarily  immaterial  whether  the  in¬ 
come  involved  constitutes  income  or 
corpus  for  trust  accounting  purposes. 
Accordingly,  when  it  is  stated  in  the  reg¬ 
ulations  under  subpart  E  that  “income” 
is  attributed  to  the  grantor  or  another 
person,  the  reference,  unless  specifically 
limited,  is  to  income  determined  for  tax 
purposes  and  not  to  income  for  trust 
accounting  purposes.  When  it  is  in¬ 
tended  to  emphasize  that  Income  for 
trust  accounting  purposes  is  meant,  the 
phrase  “ordinary  income”  is  used. 

(c)  An  item  of  income,  deduction,  or 
credit  included  in  computing  the  taxable 
income  and  credits  of  a  grantor  or  an¬ 
other  person  under  section  671  is  treated 
as  if  it  had  been  received  or  paid  directly 
by  the  grantor  or  other  person.  For 
example,  a  charitable  contribution  made 
by  a  tinist  which  is  attributed  to  the 
grantor  (an  individual)  under  sections 
671-677  will  be  aggregated  with  his  other 


charitable  contributions  to  determine 
their  deductibility  under  the  limitations 
of  section  170  (b)  (1).  Likewise,  divi¬ 
dends  received  by  a  trust  from  sources  in 
a  particular  foreign  country  which  are 
attributed  to  a  grantor  or  another  person 
under  sections  671-678  (subpart  E)  will 
be  aggregated  with  his  other  income 
from  sources  within  that  country  to  de¬ 
termine  whether  the  taxpayer  is  subject 
to  the  limitations  of  section  904  with  re¬ 
spect  to  credit  for  the  tax  paid  to  that 
country. 

(d)  Items  of  income,  deduction,  and 
credit  not  attributed  to  or  included  in 
any  portion  of  a  trust  of  which  the 
grantor  or  another  person  is  treated  as 
the  owner  under  sections  671-678  (sub¬ 
part  E)  are  subject  to  the  provisions  of 
sections  641-668  (subparts  A  through  D 
of  subchapter  J) . 

(e)  The  term  “grantor”  as  used  in  the 
regulations  under  subpart  E  includes  a 
corporation. 

§  1.671-3  Attribution  or  inclusion  of 
income,  deductions,  and  credits  against 
tax.  (a)  When  a  grantor  or  another 
person  is  treated  under  sections  671-678 
(subpart  E)  as  the  owner  of  any  portion 
of  a  trust,  there  are  included  in  comput¬ 
ing  his  tax  liability  those  items  of  in¬ 
come,  deduction,  and  credit  against  tax 
•attributable  to  or  included  in  that  por¬ 
tion.  For  example — 

(1)  If  a  grantor  or  another  person  is 
treated  as  the  owner  of  an  entire  trust 
(corpus  as  well  as  income) ,  he  takes  into 
account  in  computing  his  current  tax 
liability  all  items  of  income,  deduction, 
and  credit  (including  capital  gains  and 
losses)  to  which  he  would  have  been 
entitled  had  the  trust  not  been  in  exist¬ 
ence  during  the  period  he  is  treated  as 
owner. 

(2)  If  the  portion  treated  as  oi\med 
consists  of  specific  trust  property  and 
its  income,  all  items  directly  related  to 
that  property  are  attributable  to  the 
portion.  Items  directly  related  to  trust 
property  not  included  in  the  portion 
treated  as  owned  by  the  grantor  or  other 
person  are  governed  by  the  provisions 
of  sections  641-668  (subparts  A  through 
D).  Items  that  relate  both  to  the  por¬ 
tion  treated  as  owned  by  the  grantor  and 
to  the  balance  of  the  trust  must  be  ap¬ 
portioned  in  a  manner  that  is  reasonable 
in  the  light  of  all  the  circumstances  of 
each  case,  including  the  terms  of  the 
governing  instrument,  local  law,  and  the 
practice  of  the  trustee  if  it  is  reasonable 
and  consistent. 

(3)  If  the  portion  of  a  trust  treated 
as  owned  by  a  grantor  or  another  person 
consists  of  an  undivided  fractional  in¬ 
terest  in  the  trust,  or  of  an  interest 
represented  by  a  dollar  amount,  a  pro 
rata  share  of  each  item  of  income,  de¬ 
duction,  and  credit  is  normally  allocated 
to  the  portion.  The  share  not  treated 
as  owned  by  the  grantor  or  other  person 
is  governed  by  the  provisions  of  sections 
641-668  (subparts  A  through  D) . 

(4)  If  a  grantor  or  another  person  is 
treated  as  the  owner  of  a  portion  of  a 
trust,  that  portion  may  or  may  not 
include  both  ordinary  income  and 
other  income  allocable  to  corpus.  For 
example — 


(i)  Only  ordinary  income  is  included 
by  reason  of  an  interest  in  or  a  power 
over  ordinary  income  alone.  Thus,  if 
a  grantor  is  treated  under  section  673 
as  an  owner  by  reason  of  a  reversionary 
interest  in  ordinary  income  only,  items 
of  income,  deduction,  and  credit  allo¬ 
cable  to  corpus  (determined  as  provided 
in  paragraph  (b)  of  this  section)  will  not 
be  included  in  the  portion  he  is  treated 
as  owning.  Similarly,  if  a  grantor  or 
another  person  is  treated  under  sections 
674-678  as  an  owner  of  a  portion  by  rea¬ 
son  of  a  power  over  ordinary  income 
only,  items  of  income,  deduction,  and 
credit  allocable  to  corpus  are  not  in¬ 
cluded  in  that  portion. 

(ii)  Only  income  allocable  to  corpus 
is  included  by  reason  of  an  interest  in 
or  a  power  over  corpus  alone,  if  satis¬ 
faction  of  the  interest  or  an  exercise  of 
the  power  will  not  result  in  an  interest 
in  or  the  exercise  of  a  power  over  ordi¬ 
nary  income  which  would  itself  cause 
that  income  to  be  included.  For  exam¬ 
ple,  if  a  grantor  has  a  reversionary  in¬ 
terest  in  a  trust  which  is  not  such  as  to 
require  that  he  be  treated  as  an  owner 
under  section  673,  he  may  nevertheless 
be  treated  as,  an  owner  under  section 
677  (a)  (2)  since  any  income  allocable  to 
corpus  is  accumulated  for  future  distri¬ 
bution  to  him,  but  items  of  income,  de¬ 
duction,  and  credit  included  in  deter¬ 
mining  ordinary  income  are  not  included 
in  the  portion  he  is  treated  as  owning. 
Similarly,  he  may  have  a  power  over 
corpus  which  is  such  that  he  is  treated 
as  an  owner  under  section  674  or  676 
(a),  but  ordinary  income  will  not  be 
included  in  the  portion  he  owns,  if  his 
power  can  only  affect  income  received 
after  a  period  of  time  such  that  he 
would  not  be  treated  as  an  owner  of 
the  income  if  the  power  were  a  rever¬ 
sionary  interest. 

(iii)  Both  ordinary  income  and  other 
income  allocable  to  corpus  are  included 
by  reason  of  an  interest  in  or  a  power 
over  both  ordinary  income  and  corpus,  or 
an  interest  in  or  a  power  over  -corpus 
alone  which  does  not  come  within  the 
provisions  of  the  preceding  paragraph. 
For  example,  if  a  grantor  is  treated  under 
section  673  as  the  owner  of  a  portion  of 
a  trust  by  reason  of  a  reversionary  in¬ 
terest  in  corpus,  both  ordinary  income 
and  other  income  allocable  to  corpus  are 
included  in  the  portion.*  Further,  a 
grantor  includes  both  ordinary  income 
and  other  income  allocable  to  corpus  in 
the  portion  he  is  treated  as  owning  if  he 
is  treated  under  section  674  or  676  as  an 
owner  because  of  a  pov/er  over  corpus 
which  can  affect  income  received  within 
a  period  such  that  he  would  be  treated 
as  an  owner  under  section  673  if  the 
power  were  a  reversionary  interest.  Sim¬ 
ilarly,  a  grantor  or  another  person  in¬ 
cludes  both  ordinary  income  and  other 
income  allocable  to  corpus  in  the  portion 
he  is  treated  as  owning  if  he  is  treated  as 
an  owner  under  section  675  or  678  be¬ 
cause  of  a  power  over  corpus. 

(b)  If  only  income  allocable  to  corpus 
is  included  in  computing  the  grantor’s 
tax  liability,  he  will  take  into  account  in 
that  computation  only  those  items  of  in¬ 
come,  deduction,  and  credit  which  would 
not  be  included  under  sections  641-668 
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(subparts  A  through  D)  in  the  computa¬ 
tion  of  the  tax  liability  of  the  current  in¬ 
come  beneficiaries  if  all  distributable  net 
income  had  actually  been  distributed  to 
those  beneficiaries.  On  the  other  hand, 
if  the  grantor  or  another  person  is 
treated  as  an  owner  solely  because  of  his 
power  over  or  right  to  ordinary  income, 
he  will  take  into  accoimt  in  computing 
his  tax  liability  those  items  which  would 
be  included  in  computing  the  tax  liability 
of  a  current  income  beneficiary,  includ¬ 
ing  expenses  allocable  to  corpus  which 
enter  into  the  computation  of  distrib¬ 
utable  net  income.  If  the  grantor  is 
treated  as  an  owner  because  of  his  power 
over  or  rights  to  a  dollar  amount  of  ordi¬ 
nary  income,  he  will  first  take  into  ac¬ 
count  a  portion  of  those  items  of  income 
and  expense  entering  into  the  computa¬ 
tion  of  ordinary  income  under  the  trust 
instrument  or  local  law  sufficient  to  pro¬ 
duce  income  of  the  dollar  amount  re¬ 
quired.  There  will  then  be  attributable 
to  him  a  pro  rata  portion  of  other  items 
entering  into  the  computation  of  dis¬ 
tributable  net  income  under  sections  641- 
668  (subparts  A  through  D) ,  such  as  ex¬ 
penses  allocable  to  corpus,  and  pro  rata 
portion  of  credits  of  the  trust.  For 
examples  of  computation  under  this 
paragraph  see  §  1.677  (a)-l  (g). 

§1.671-4  Method  of  reporting. 
Items  of  income,  deduction,  and  credit 
attributable  to  any  portion  of  a  trust 
which,  under  the  provisions  of  sections 
671-678  (subpart  E)  are  treated  as 
owned  by  the  grantor  or  another  person 
should  not  be  reported  by  the  trust  on 
Form  1041,  but  should  be  shown  on  a 
separate  statement  to  be  attached  to 
that  form, 

§  1.672  (a)  Statutory  provisions;  es¬ 
tates  and  trusts;  grantors  and  others 
treated  as  substantial  owners;  definition 
of  adverse  party. 

Sec.  672.  Definitions  and  rules — (a)  Ad¬ 
verse  party.  For  purposes  of  this  subpart, 
the  term  “adverse  party”  means  any  person 
having  a  substantial  beneficial  interest  in 
the  trust  which  would  be  adversely  affected 
by  the  exercise  or  nonexercise  of  the  power 
which  he  possesses  respecting  the  trust.  A 
person  having  a  general  power  of  appoint¬ 
ment  over  the  trust  property  shall  be 
deemed  to  have  a  beneficial  interest  in  the 
trust. 

§  1.672  (a)-l  Definition  of  adverse 
party.  Under  section  672  (a)  an  adverse 
party  is  defined  as  any  person  having  a 
substantial  beneficial  interest  in  a  trust 
which  would  be  adversely  affected  by  tiie 
exercise  or  nonexercise  of  a  power  which 
he  possesses  respecting  the  trust.  A 
person  having  a  general  power  of  ap¬ 
pointment  over  the  trust  property  is 
deemed  to  have  a  beneficial  interest  in 
the  trust.  A  trustee  is  not  an  adverse 
party  merely  because  of  his  interest  as 
trustee.  Ordinarily,  a  beneficiary  will 
be  an  adverse  party,  but  if  his  right  to 
share  in  the  income  or  corpus  of  a  trust 
is  limited  to  only  a  part,  he  may  be  an 
adverse  party  only  as  to  that  part.  Thus, 
if  K,  B,  C,  and  D  are  equal  income  bene¬ 
ficiaries  of  a  trust  and  the  grantor  can 
revoke  with  A’s  consent,  the  grantor  is 
treated  as  the  owner  of  a  portion  which 
represents  three-fourths  of  the  trust; 
and  items  of  income,  deduction,  and 
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credit  attributable  to  that  portion  are 
included  in  determining  the  tax  of  the 
grantor.  A  person  may  have  a  substan¬ 
tial  beneficial  interest  in  a  trust  which 
would  be  adversely  affected  by  the  exer¬ 
cise  or  nonexercise  of  one  type  of  power 
that  he  possesses  but  which  would  not 
be  adversely  affected  by  the  exercise  or 
nonexercise  of  another  type  of  power. 
Accordingly,  he  may  be  an  adverse  party 
as  to  one  power  and  nonadverse  as  to 
another.  For  example,  if  a  grantor 
creates  a  trust  which  provides  for  income 
to  be  distributed  equally  to  three  bene¬ 
ficiaries  for  10  years  and  then  for  the 
corpus  to  go  to  X,  a  power  exercisable 
by  X  to  revest  corpus  in  the  grantor  is  a 
power  exercisable  by  an  adverse  party; 
however,  a  power  exercisable  by  X  to 
distribute  part  or  all  of  the  ordinary 
income  to  the  grantor  may  be  a  power 
exercisable  by  a  nonadverse  party  (which 
would  cause  the  ordinary  income  to  be 
taxed  to  the  grantor). 

§  1.672  (b)  Statutory  provisions;  es¬ 
tates  and  trusts;  grantors  and  others 
treated  as  substantial  owners;  definition 
of  nonadverse  party. 

Sec.  672.  Definitions  and  rules.  *  *  * 

(b)  Nonadverse  party.  For  purposes  of 
this  subpart,  the  term  “nonadverse  party” 
means  any  person  who  is  not  an  adverse 
party. 

§  1.672  (b)-l  Nonadverse  party.  A 
“nonadverse  party”  is  any  person  who  is 
not  an  adverse  party. 

§  1.672  (c)  Statutory  provisions  es¬ 
tates  and  trusts;  grantors  and  others 
treated  as  substantial  owners;  definition 
of  related  or  subordinate  party. 

Sec.  672.  Definitions  and  rules.  •  •  • 

(c)  Related  or  subordinate  party.  For 
purposes  of  this  subpart,  the  term  “related 
or  subordinate  party”  means  any  nonadverse 
party  who  is — 

(1)  The  grantor’s  spouse  if  living  with  the 
grantor; 

(2)  Any  one  of  the  following:  The  grant¬ 
or’s  father,  mother,  issue,  brother  or  sister; 
an  employee  of  the  grantor;  a  corporation  or 
any  employee  of  a  corporation  in  which  the 
stock  holdings  of  the  grantor  and  the  trust 
are  significant  from  the  viewpoint  of  voting 
control;  a  subordinate  employee  of  a  cor¬ 
poration  in  which  the  grantor  is  an  executive. 

For  purposes  of  sections  674,  and  675,  a 
related  or  subordiante  party  shall  be  pre¬ 
sumed  to  be  subservient  to  the  grantor  in 
respect  of  the  exercise  or  nonexercise  of  the 
powers  conferred  on  him  unless  such  party 
is  shown  not  to  be  subservient  by  a  pre¬ 
ponderance  of  the  evidence. 

§  1.672  (c)-l  Related  or  subordinate 
party.  Section  672  (c)  defines  the  term 
“related  or  subordinate  party.”  The 
term,  as  used  in  sections  671-677,  means 
any  nonadverse  party  who  is  the  grant¬ 
or’s  spouse  if  living  with  the  grantor; 
the  grantor’s  father,  mother,  issue, 
brother  or  sister;  an  employee  of  the 
grantor;  a  corporation  or  any  employee 
of  a  corporation  in  which  the  stock  hold¬ 
ings  of  the  grantor  and  the  trust  are 
significant  from  the  viewpoint  of  voting 
control;  or  a  subordinate  employee  of  a 
corporation  in  which  the  grantor  is  an 
executive.  For  purposes  of  sections  674 
(c)  and  675  (3),  these  persons  are  pre¬ 
sumed  to  be  subservient  to  the  grantor 
in  respect  of  the  exercise  or  nonexercise 
of  the  powers  conferred  on  them  unless 
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shown  not  to  be  subservient  by  a  pre¬ 
ponderance  of  the  evidence. 

§  1.672  (d)  Statutory  provisions;  es¬ 
tates  and  trusts;  grantors  and  others 
treated  as  substantial  owners;  rule 
where  power  is  subject  to  condition 
precedent. 

Sec.  672.  Definitions  and  rules.  •  •  • 

(d)  Rule  where  power  is  subject  to  con¬ 
dition  precedent.  A  person  shall  be  consid¬ 
ered  to  have  a  power  described  in  this 
subpart  even  though  the  exercise  of  the 
power  is  subject  to  a  precedent  giving  of 
notice  or  takes  effect  only  on  the  expiration 
of  a  certain  period  after  the  exercise  of  the 
power. 

!  §  1.672  (d)-l  Power  subject  to  condi¬ 
tion  precedent.  Section  672  (d)  pro¬ 
vides  that  a  person  is  considered  to  have 
a  power  described  in  sections  671-678 
even  though  the  exercise  of  the  power  is 
subject  to  a  precedent  giving  of  notice 
or  takes  effect  only  after  the  expiration 
of  a  certain  period  of  time.  However, 
although  a  person  may  be  considered 
to  have  such  a  power,  the  grantor  will 
nevertheless  not  be  treated  as  an  owner 
by  reason  of  the  power  if  its  exercise  can 
only  affect  beneficial  enjoyment  of  in¬ 
come  received  after  the  expiration  of  a 
period  of  time  such  that,  if  the  power 
were  a  reversionary  interest,  he  would 
not  be  treated  as  an  owner  imder  sec¬ 
tion  673.  See  sections  674  (b)  (2),  676 
(b) ,  and  the  last  sentence  of  section  677 
(a).  Thus,  for  example,  if  a  grantor 
creates  a  trust  for  the  benefit  of  his  son 
and  retains  a  power  to  revoke  which 
takes  effect  only  after  the  expiration  of  2 
years  from  the  date  of  exercise,  he  is 
treated  as  an  owner  from  the  inception 
of  the  trust.  However,  if  the  grantor 
retains  a  power  to  revoke,  exercisable  at 
any  time,  which  can  only  affect  the  bene¬ 
ficial  enjoyment  of  the  ordinary  income 
of  a  trust  received  after  the  expiration 
of  10  years  commencing  with  the  date  of 
the  transfer  in  trust,  or  after  the  death 
of  the  income  beneficiary,  the  power  does 
not  cause  him  to  be  treated  as  an  owner 
with  respect  to  ordinary  income  during 
the  first  10  years  of  the  trust  or  during 
the  income  beneficiary’s  life,  as  the  case 
may  be.  See  section  676  (b). 

§  1.673  (a)  Statutory  provisions; 

estates  and  trusts;  grantors  and  others 
treated  as  substantial  owners;  reversion¬ 
ary  interests. 

Sec.  673.  Reversionary  interests— (a)  Gen¬ 
eral  rule.  The  grantor  shall  be  treated  as 
the  owner  of  any  portion  of  a  trust  in  which 
he  has  a  reversionary  Interest  in  either  the 
corpus  or  the  income  therefrom  if,  as  of  the 
inception  of  that  portion  of  the  trust,  the 
interest  will  or  may  reasonably  be  expected 
to  take  effect  in  possession  or  enjoyment 
within  10  years  commencing  with  the  date 
of  the  transfer  of  that  portion  of  the  trust. 

§  1.673  (a)-l  Reversionary  interests; 
income  payable  to  beneficiaries  other 
than  certain-  charitable  organizations; 
general  rule,  (a)  Under  section  673  (a) , 
a  grantor,  in  general,  is  treated  as  the 
owner  of  any  portion  of  a  trust  in  which 
he  has  a  reversionary  interest  in  either 
the  corpus  or  income  if,  as  of  the  incep¬ 
tion  of  that  portion  of  the  trust,  the 
grantor’s  interest  will  or  may  reasonably 
be  expected  to  take  effect  in  possession 
or  enjoyment  within  10  years  commenc- 
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ing  with  the  date  of  transfer  of  that  por¬ 
tion  of  the  trust.  However,  the  following 
types  of  reversionary  interests  are  ex¬ 
cepted  from  the  general  rule  of  the  pre¬ 
ceding  sentence: 

(1)  A  reversionary  interest  after  the 
death  of  the  income  beneficiary  of  a 
trust  (see  paragraph  (b)  below) ;  and 

(2)  A  reversionary  interest  in  a  chari¬ 
table  trust  meeting  the  requirements  of 
section  673  (b)  (see  §  1.673  (b)-l). 

Even  though  the  duration  of  the  trust 
may  be  such  that  the  grantor  is  not 
treated  as  owner  under  section  673,  and 
therefore  is  not  taxed  on  the  ordinary 
income,  he  may  nevertheless  be  treated 
as  an  owner  under  section  677  (a)  (2)  if  ^ 
he  has  a  reversionary  interest  in  the' 
corpus.  In  the  latter  case,  items  of  in¬ 
come,  deduction,  and  credit  allocable  to 
corpus,  such  as  capital  gains  and  losses, 
will  be  included  in  the  portion  he  owns. 
See  §  1.671-3  and  the  regulations  under 
section  677. 

(b)  The  grantor  is  not  treated  as  the 
owner  of  any  portion  of  a  trust  by  rea¬ 
son  of  section  673  if  his  reversionary  in¬ 
terest  in  the  portion  is  not  to  take  effect 
in  possession  or  enjoyment  until  the 
death  of  the  person  or  persons  to  whom 
the  income  of  the  portion  is  payable,  re¬ 
gardless  of  the  life  expectancies  of  the 
income  beneficiaries.  If  his  reversionary 
interest  is  to  take  effect  on  or  after  the 
death  of  an  income  beneficiary  or  upon 
the  expiration  of  a  specific  term  of  years, 
whichever  is  earlier,  the  grantor  is 
treated  as  the  owner  if  the  specific  term 
of  years  is  less  than  10  years  (but  not  if 
the  term  is  10  years  or  longer). 

(c)  Where  the  grantor’s  reversionary 
interest  in  a  portion  of  a  trust  is  to  take 
effect  in  possession  or  enjoyment  by  rea¬ 
son  of  some  event  other  than  the  expi¬ 
ration  of  a  specific  term  of  years  or  the 
death  of  the  income  beneficiary,  the 
grantor  is  treated  as  the  owner  of  the 
portion  if  the  event  may  reasonably  be 
expected  to  occur  within  10  years  from 
the  date  of  transfer  of  that  portion,  but 
he  is  not  treated  as  the  owner  under  sec¬ 
tion  673  if  the  event  may  not  reasonably 
be  expected  to  occur  within  10  years  from 
that  date.  For  example,  if  the  rever¬ 
sionary  interest  in  any  portion  of  a  trust 
is  to  take  effect  on  or  after  the  death  of 
the  grantor  (or  any  person  other  than 
the  person  to  whom  the  income  is  pay¬ 
able)  the  grantor  is  treated  under  section 
673  as  the  owner  of  the  portion  if  the 
life  expectancy  of  the  grantor  (or  other 
person)  is  less  than  10  years  on  the  date 
of  transfer  of  the  portion,  but  not  if  the 
life  expectancy  is  10  years  or  longer.  If 
the  reversionary  interest  in  any  portion 
is  to  take  effect  on  or  after  the  death 
of  the  grantor  (or  any  person  other  than 
the  person  to  whom  the  income  is  pay¬ 
able)  or  upon  the  expiration  of  a  specific 
term  of  years,  whichever  is  earlier,  the 
grantor  is  treated  as  the  owner  of  the 
portion  if  on  the  date  of  transfer  of  the 
portion  either  the  life  expectancy  of  the 
grantor  (or  otlTer  person)  or  the  specific 
term  is  less  than  10  years;  however,  if 
both  the  life  expectancy  and  the  specific 
term  are  10  years  or  longer  the  grantor 
is  not  treated  as  the  owner  of  the  por¬ 
tion  under  section  673.  Similarly,  if  the 
grantor  has  a  reversionary  interest  in 


any  portion  which  will  take  effect  at  the 
death  of  the  income  beneficiary  or  the 
grantor,  whichever  is  earlier,  the  grantor 
is  not  treated  as  an  owner  of  the  portion 
unless  his  life  expectancy  is  less  than 
10  years. 

(d)  It  is  immaterial  that  a  reversion¬ 
ary  interest  in  corpus  or  income  is  sub¬ 
ject  to  a  contingency  if  the  reversionary 
interest  may,  taking  the  contingency 
into  consideration,  reasonably  be  ex¬ 
pected  to  take  effect  in  possession  or 
enjoyment  within  10  years.  For  exam¬ 
ple,  the  grantor  is  taxable  where  the 
trust  income  is  to  be  paid  to  the  grantor’s 
son  for  3  years,  and  the  corpus  is  then 
to  be  returned  to  the  grantor  if  he  sur¬ 
vives  that  period,  or  to  be  paid  to  the 
grantor’s  son  if  he  is  already  deceased. 

(e)  See  section  671  and  §§  1.671-2  and 
1.671-3  for  rules  for  treatment  of  items 
of  income,  deduction,  and  credit  when 
a  person  is  treated  as  the  owner  of  all 
or  dnly  a  portion  of  a  trust. 

§  1,673  (b)  Statutory  provisions:  es¬ 
tates  and  trusts;  grantors  and  others 
treated  as  substantial  owners;  charitable 
beneficiaries. 

Sec.  673.  Reversionary  interests.  •  *  • 

(b)  Exception  where  income  is  payable 
to  charitable  beneficiaries.  Subsection  (a) 
shall  not  apply  to  the  extent  that  the  Income 
of  a  portion  of  a  trust  in  which  the  grantor 
has  a  reversionary  interest  is,  under  the 
terms  of  the  trust,  irrevocably  payable  for  a 
period  of  at  least  2  years  (commencing  with 
the  date  of  the  transfer)  to  a  designated 
beneficiary,  which  beneficiary  is  of  a  type 
described  in  section  170  (b)  (1)  (A)  (i), 
(ii),or  (iii). 

§  1.673  (b)-l  Income  payable  to 
charitable  beneficiaries,  (a)  Pursuant 
to  section  673  (b)  a  grantor  is  not  treated 
as  an  owner  of  any  portion  of  a  trust 
under  section  673,  even  though  he  has 
a  reversionary  interest  which  will  take 
effect  within  10  years,  to  the  extent  that,, 
under  the  terms  of  the  trust,  the  income 
of  the  portion  is  irrevocably  payable  for 
a  period  of  at  least  2  years  (commencing 
with  the  date  of  the  transfer)  to  a  desig- 
liated  beneficiary  of  the  type  described  in 
section  170  (b)  (1)  (A)  (i),  (ii),or  (iii); 
that  is,  to  a  church  or  a  convention  or 
association  of  churches,  or  to  certain 
educational  organizations  or  hospitals. 
For  definition  of  these  terms  see  the  reg¬ 
ulations  under  section  170, 

(b)  The  income  must  be  irrevocably 
payable  to  a  single  designated  beneficiary 
for  at  least  2  years  commencing  with  the 
date  of  the  transfer  before  the  benefit  of 
section  673  (b)  will  apply.  Thus,  section 
673  (b)  will  not  apply  if  income  of  a  trust 
is  irrevocably  payable  to  University  A 
for  1  year  and  then  to  University  B  for 
the  next  year;  or  if  income  of  a  trust  may 
be  allocated  among  two  or  more  charita¬ 
ble  beneficiaries  in  the  discretion  of  the 
trustee  or  any  other  person, 

(c)  Section  673  (b)  applies  to  the  pe¬ 
riod  of  2  years  or  longer  during  which 
income  is  paid  to  a  designated  beneficiary 
of  the  type  described  in  section  170  (b) 
(1)  (A)  (i),  (ii),  or  (iii),  even  though 
the  trust  term  is  to  extend  beyond  that 
period.  However,  the  other  provisions 
of  section  673  apply  to  the  part  of  the 
trust  term,  if  any,  that  extends  beyond 
that  period.  This  paragraph  may  be  il¬ 
lustrated  by  the  following  example: 


Example.  G  transfers  property  in  trust 
with  the  ordinary  Income  payable  to  Uni¬ 
versity  C  (which  qualifies  under  section  170 
(A)  (i)  (A)  (ii) )  for  3  years,  and  then  to 
his  son,  B,  for  5  years.  At  the  expiration  of 
the  term  the  trust  reverts  to  G.  G  is  not 
taxed  under  section  673  on  the  trust  income 
payable  to  University  C  for  the  first  3  years 
because  of  the  application  of  section  673  (b) . 
However,  he  is  taxed  on  income  for  the  next 

6  years  because  he  has  a  reversionary  interest 
which  will  take  effect  within  10  years  com¬ 
mencing  with  the  date  of  the  transfer.  On 
the  other  hand,  if  the  income  were  payable 
to  University  C  for  3  years  and  then  to  B  for 

7  years  so  that  the  trust  corpus  would  not 
be  returned  to  G  within  10  years,  G  would 
not  be  taxable  under  section  673  on  income 
payable  to  University  C  and  to  B  during  any 
part  of  the  term. 

§  1.673  (c)  Statutory  provisions:  es¬ 
tates  and  trusts:  grantors  and  others 
treated  as  substantial  owners;  reversion¬ 
ary  interest  taking  effect  at  death  of  in¬ 
come  beneficiary. 

Sec.  673.  Reversionary  interests.  •  *  * 

(c)  Reversionary  interest  taking  effect  at 
death  of  income  beneficiary.  The  grantor 
shall  not  be  treated  under  subsection  (a)  as 
the  owner  of  any  portion  of  a  trust  where  his 
reversionary  interest  in  such  portion  is  not  to 
take  effect  in  possession  or  enjoyment  until 
the  death  of  the  person  or  persons  to  whom 
the  income  therefrom  is  payable. 

§  1.673  (c)-l  Reversiojiary  interest 
after  income  beneficiary’s  death.  The 
subject  matter  of  section  673  (c)  is  cov¬ 
ered  in  §  1.673  (a)-l  (b).' 

§  1.673  (d)  Statutory  provisions:  es¬ 
tates  and  trusts;  grantors  and  others 
treated  as  substantial  owners;  postpone¬ 
ment  of  date  specified  for  reacquisition. 

Sec.  673.  Reversionary  interests.  •  •  • 

(d)  Postponement  of  date  specified  for  re¬ 
acquisition.  Any  postponement  of  the  date 
specified  for  the  reacquisition  of  possession 
or  enjoyment  of  the  reversionary  interest 
shall  be  treated  as  a  new  transfer  in  trust 
commencing  wttlT  the  date  on  which  the 
postponement  is  effected  and  terminating 
with  the  date  prescribed  by  the  postpone¬ 
ment.  However,  income  for  any  period  shall 
not  be  included  in  the  in^^ome  of  the  grantor 
by  reason  of  the  preceding  sentence  if  such 
income  would  not  be  so  includible  in  the 
absence  of  such  postponement, 

§  1.673  (d)-l  Postponement  of  date 
specified  for  reacquisition.  Any  post¬ 
ponement  of  the  date  specified  for  the  re¬ 
acquisition  of  possession  or  enjoyment 
of  any  reversionary  interest  is  considered 
a  new  transfer  in  trust  commencing  with 
the  date  on  which  the  postponement  is 
effected  and  terminating  with  the  date 
prescribed' by  the  postponement.  How¬ 
ever,  the  grantor  will  not  be  treated  as 
the  owner  of  any  portion  of  a  trust  for 
any  taxable  year  by  reason  of  the  fore¬ 
going  sentence  if  he  would  not  be  so 
treated  in  the  absence  of  any  postpone¬ 
ment.  The  rules  contained  in  this  sec¬ 
tion  may  be  illustrated  by  the  folowing 
example; 

Example.  G  places  property  in  trust  for 
the  benefit  of  his  son  B.  Upon  the  expira¬ 
tion  of  12  years  or  the  earlier  death  of  B 
the  property  is  to  be  paid  over  to  G  or 
his  estate.  After  the  expiration  of  9  years 
G  extends  the  term  of  the  trust  for  an 
additional  2  years.  G  is  considered  to  have 
made  a  new  transfer  in  trust  for  a  term 
of  5  years  (the  remaining  3  years  of  the 
original  transfer  plus  the  2-year  extension). 
However,  he  is  not  treated  as  the  owner 
of  the  trust  under  section  673  for  the  first 
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3  years  of  the  new  term  because  he  would 
not  be  so  treated  if  the  term  of  the  trust 
had  not  been  extended.  O  is  treated  as 
the  owner  of  the  trust,  however,  for  the 
remaining  2  years. 

§  1.674  (a)  Statutory  provisions;  es¬ 
tates  and  trusts;  grantors  and  others 
treated  as  substantial  owners;  power  to 
control  beneficial  enjoyment. 

Sec.  674.  Power  to  control  beneficial  en¬ 
joyment — (a)  General  rule.  The  grantor 
shall  be  treated  as  the  owner  of  any  portion 
of  a  trust  in  respect  of  which  the  beneficial 
enjoyment  of  the  corpus  or  the  Income 
therefrom  is  subject  to  a  power  of  disposi¬ 
tion,  exercisable  by  the  grantor  or  a  non- 
adverse  party,  or  both,  without  the  ap¬ 
proval  or  consent  of  any  adverse  party. 

§  1.674  (a)-l  Power  to  control  bene¬ 
ficial  enjoyment;  scope  of  section  674. 

(a)  Under  section  674,  the  grantor  is 
treated  as  the  owner  of  a  portion  of  a 
trust  if  the  grantor  or  a  nonadverse 
party  has  a  power,  beyond  specified  lim¬ 
its,  to  dispose  of  the  beneficial  enjoy¬ 
ment  of  the  income  or  corpus,  whether 
the  power  is  a  fiduciary  power,  a  power 
of  appointment,  or  any  other  power. 
Section  674  (a)  states  in  general  terms 
that  the  grantor  is  treated  as  the  owner 
in  every  case  in  which  he  or  a  nonad¬ 
verse  party  can  affect  the  beneficial 
enjoyment  of  a  portion  of  a  trust,  the 
limitations  being  set  forth  as  exceptions 
in  subsections  (b),  (c),  and  (d)  of  sec¬ 
tion  674.  These  exceptions  are  discussed 
in  detail  in  §§  1.674  (b)-l  through  1.674 
(d)-2.  Section  674  (b)  describes  powers 
which  are  excepted  regardless  of  who 
holds  them.  Section  674  (c)  describes 
additional  powers  of  trustees  which  are 
excepted  if  at  least  half  the  trustees  are 
independent,  and  if  the  grantor  is  not 
a  trustee.  Section  '674  (d)  describes  a 
further  power  which  is  excepted  if  it 
is  held  by  trustees  other  than  the  grantor 
or  his  spouse  (if  living  with  the  grantor) . 

(b)  In  general  terms  the  grantor  is 
treated  as  the  owner  of  a  portion  of  a 
trust  if  he  or  a  nonadverse  party  or  both 
has  a  power  to  dispose  of  the  beneficial 
enjoyment  of  the  corpus  or  income  un¬ 
less  the  power  is  one  of  the  following: 

(1)  Miscellaneous  powers  over  either 
ordinary  income  or  corpus,  (i)  A  power 
that  can  only  affect  the  beneficial- en¬ 
joyment  of  income  (including  capital 
gains)  received  after  a  period  of  time 
such  that  the  grantor  would  not  be 
treated  as  an  owner  under  section  673  if 
the  power  were  a  reversionary  interest 
(section  674  (b)  (2)); 

(ii)  A  testamentary  power  held  by 
anyone  (other  than  a  testamentary 
power  held  by  the  grantor  over  accumu¬ 
lated  income)  (section  674  (b)  (3)); 

(iii)  A  power  to  choose  between  chari¬ 
table  beneficiaries  or  to  affect  the  man¬ 
ner  of  their  enjoyment  of  a  beneficial 
interest  (section  674  (b)  (4) ) ; 

(iv)  A  power  to  allocate  receipts  and 
disbursements  between  income  and 
corpus  (section  674  (b)  (8)). 

(2)  Powers  of  distribution  primarily 
affecting  only  one  beneficiary.  (1)  A 
power  to  distribute  corpus  to  or  for  a 
current  income  beneficiary,  if  the  dis¬ 
tribution  must  be  charged  against  the 
share  of  corpus  from  which  the  bene¬ 
ficiary  may  receive  income  (section  674 
(b)  (5)  (B)); 
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(ii)  A  power  to  distribute  income  to 
or  for  a  current  income  beneficiary  or  to 
accumulate  it  either  (a)  if  accumulated 
income  must  either  be  payable  to  the 
beneficiary  from  whom  it  was  withheld 
or  as  described  in  §  1.674  (b)-l  (b)  (6) 
section  674  (b)  (6));  (b)  if  the  power 
is  to  apply  income  to  the  support  of  a 
dependent  of  the  grantor,  and  the  in¬ 
come  is  not  so  applied  (section  674  (b) 
(1));  or  (c)  if  the  beneficiary  is  under 
21  or  under  a  legal  disability  and  ac¬ 
cumulated  income  is  added  to  corpus- 
(section  674  (b)  (7)). 

(3)  Powers  of  distribution  affecting 
more  than  one  beneficiary.  A  power  to 
distribute  corpus  or  income  to  or  among 
one  or  more  beneficiaries  or  to  accumu¬ 
late  income,  either  (i)  if  the  power  is 
held  by  a  trustee  or  trustees  other  than 
the  grantor,  at  least  half  of  whom  are 
independent  (section  674  (c)),  or  (ii) 
if  the  power  is  limited  by  a  reasonably 
definite  standard  in  the  trust  instrument, 
and  in  the  case  of  a  power  over  income, 
if  in  addition  the  power  is  held  by  a 
trustee  or  trustees  other  than  the  gran¬ 
tor  and  the  grantor’s  spouse  living  with 
the  grantor  (sections  674  (b)  (5)  (A) 
and  674  (d)).  (These  powers  include 
both  powers  to  “sprinkle”  income  or 
corpus  among  current  beneficiaries,  and 
powers  to  shift  income  or  corpus  be¬ 
tween  current  beneficiaries  and  remain¬ 
dermen;  however,  certain  of  the  powers 
described  under  subparagraph  (2)  of 
this  section  can  have  the  latter  effect 
incidentally.) 

(c)  See  section  671  and  §§  1.671-2  and 
1.671-3  for  rules  for  the  treatment  of 
income,  deductions,  and  credits  when  a 
person  is  treated  as  the  owner  of  all 
or  only  a  portion  of  a  trust. 

§  1.674  (b)  Statutory  provisions; 

estates  and  trusts;  grantors  and  others 
treated  as  substantial  owners;  excep¬ 
tions  for  certain  powers  to  control  bene¬ 
ficial  enjoyment. 

Sec.  674.  Potoer  to  control  beneficial  en¬ 
joyment.  *  *  * 

(b)  Exceptions  for  certain  powers.  Sub¬ 
section  (a)  shall  not  apply  to  the  following 
powers  regardless  of  by  whom  held; 

(1)  Power  to  apply  income  to  support  of 
a  dependent.  A  power  described  in  section 
677  (b)  to  the  extent  that  the  grantor  would 
not  be  subject  to  tax  under  that  section. 

(2)  Power  affecting  beneficial  enjoyment 
only  after  expiration  of  10-year  period.  A 
power,  the  exercise  of  which  can  only  affect 
the  beneficial  enjoyment  of  the  income  for  a 
period  commencing  after  the  expiration  of  a 
period  such  that  a  grantor  would  not  be 
treated  as  the  owner  under  section  673  if  the 
power  were  a  reversionary  interest;  but  the 
grantor  may  be  treated  as  the  owner  after  the 
expiration  of  the  period  unless  the  power  is 
relinquished. 

(3)  Power  exercisable  only  by  will.  A  power 
exercisable  only  by  will,  other  than  a  power 
in  the  grantor  to  appoint  by  will  the  income 
of  the  trust  where  the  income  is  accumu¬ 
lated  for  such  disposition  by  the  grantor  or 
may  be  so  accumulated  in  the  discretion  of 
the  grantor  or  a  nonadverse  party,  or  both, 
without  the  approval  or  consent  of  any  ad¬ 
verse  party. 

(4)  Power  to  allocate  among  charitable 

beneficiaries.  A  power  to  determine  the  bene¬ 
ficial  enjoyment  of  the  corpus  or  the  Income 
therefrom  if  the  corpus  or  income  is  irrevo¬ 
cably  payable  for  a  purpose  specified  in  sec¬ 
tion  170  (c)  (relating  to  definition  of 

charitable  contributions). 
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(6)  Power  to  distribute  corpus.  A  power  to 
distribute  corpus  either — 

(A)  To  or  for  a  beneficiary  or  beneficaries 
or  to  or  for  a  class  of  beneficiaries  (whether 
or  not  income  beneficiaries)  provided  that 
the  power  is  limited  by  a  reasonably  definite 
standard  which  is  set  forth  in  the  trust  in¬ 
strument;  or 

(B)  To  or  for  any  current  income  bene¬ 
ficiary,  provided  that  the  distribution  of 
corpus  must  be  chargeable  against  the  pro¬ 
portionate  share  of  corpus  held  in  trust  for 
the  payment  of  income  to  the  beneficiary  as 
if  the  corpus  constituted  a  separate  trust. 

A  power  does  not  fall  within  the  powers 
described  in  this  paragraph  if  any  person  has 
a  power  to  add  to  the  beneficiary  or  bene¬ 
ficiaries  or  to  a  class  of  beneficiaries  desig¬ 
nated  to  receive  the  income  or  corpus,  except 
where  such  action  is  to  provide  for  after-born 
or  after-adopted  children. 

(6)  Power  to  withhold  income  temporarily. 

A  power  to  distribute  or  apply  income  to  or 
for  any  current  income  beneficiary  or  to  ac¬ 
cumulate  the  Income  for  him,  provided  that 
any  accumulated  income  must  ultimately 
be  payable — 

(A)  To  the  beneficiary  from  whom  dis¬ 
tribution  or  application  is  withheld,  to 
his  estate,  or  to  his  appointees  (or  persona 
named  as  alternate  takers  in  default  of  ap¬ 
pointment)  provided  that  such  beneficiary 
possesses  a  power  of  appointment  which  does 
not  exclude  from  the  class  of  possible  ap¬ 
pointees  any  person  other  than  the  bene¬ 
ficiary,  his  estate,  his  creditors,  or  the 
creditors  of  his  estate,  or 

(B)  On  termination  of  the  trust,  or  in 
conjunction  with  a  distribution  of  corpus 
which  is  augmented  by  such  accumulated 
income,  to  the  current  income  beneficiaries 
in  shares  which  have  been  Irrevocably  speci¬ 
fied  in  the  trust  instrument. 

Accumulated  Income  shall  be  considered  so 
payable  although  it  is  provided  that  if  any 
beneficiary  does  not  survive  a  date  of  dis¬ 
tribution  which  could  reasonably  have  been 
expected  to  occur  within  the  beneficiary’s 
lifetime,  the  share  of  the  deceased  beneficiary 
is  to  be  paid  to  his  appolnt(es  or  to  one  or 
more  designated  alternate  takers  (other  than 
the  grantor  or  the  grantor’s  estate)  whose 
shares  have  been  irrevocably  specified.  A 
power  does  not  fall  within  the  powers  de¬ 
scribed  in  this  paragraph  if  any  person  has 
a  power  to  add  to  the  beneficiary  or  bene¬ 
ficiaries  or  to  a  class  of  beneficiaries  desig¬ 
nated  to  receive  the  income  or  corpus  except 
where  such  action  is  to  provide  for  after- 
born  or  after-adopted  children. 

(7)  Potoer  to  withhold  income  during  dis¬ 
ability  of  a  beneficiary.  A  power  exercisable 
only  during — 

(A)  The  existence  of  a  legal  disability  of 
any  current  income  beneficiary,  or 

(B)  The  period  during  which  any  Income 
beneficiary  shall  be  under  the  age  of  21  years, 

to  distribute  or  apply  income  to  or  for  such 
beneficiary  or  to  accumulate  and  add  the  in¬ 
come  to  corpus.  A  power  does  not  fall  within 
the  powers  described  in  this  paragraph  if  any 
person  has  a  power  to  add  to  the  beneficiary 
or  beneficiaries  or  to  a  class  of  beneficiaries 
designated  to  receive  the  income  or  corpus, 
except  where  such  action  is  to  provide  for 
after-born  or  after-adopted  children. 

(8)  Power  to  allocate  between  corpus  and 
income.  A  power  to  allocate  receipts  and 
disbursements  as  between  corpus  and  in¬ 
come,  even  though  expressed  in  broad  lan¬ 
guage. 

§  1.674  (b)-l  Excepted  powers  exer¬ 
cisable  by  any  person,  (a)  Subpara¬ 
graphs  (1)  through  (8)  of  paragraph  (b) 
of  this  section  set  forth  a  number  of 
powers  which  may  be  exercisable  by  any 
person  without  causing  the  grantor  to  be 
treated  as  an  owner  of  a  trust  under 
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section  674  (a).  Further,  with  the  ex¬ 
ception  of  powers  described  in  subpara¬ 
graph  (1)  of  paragraph  (b)  of  this 
section,  it  is  immaterial  whether  these 
powers  are  held  in  the  capacity  of  trustee. 
It  makes  no  difference  under  section  674 
(b)  that  the  person  holding  the  power  is 
the  grantor,  or  a  related  or  subordinate 
party  (with  the  qualifications  noted  in 
subparagraphs  (1)  and  (3)  of  paragraph 
(b)  of  this  section) . 

(b)  The  exceptions  referred  to  in  par¬ 
agraph  (a)  of  this  section  are  as  follows: 

(1)  Powers  to  apply  income  to  support 
of  a  dependent.  Section  674  (b)  (1)  pro¬ 
vides,  in  effect,  that  regardless  of  the 
general  rule  of  section  674  (a),  the  in¬ 
come  of  a  trust  will  not  be  considered  as 
taxable  to  the  grantor  merely  because  in 
the  discretion  of  any  person  (other  than 
a  grantor  who  is  not  acting  as  a  trustee 
or  cotrustee)  it  may  be  used  for  the 
support  of  a  beneficiary  whom  the  gran¬ 
tor  is  legally  obligated  to  support,  except 
to  the  extent  that  it  is  in  fact  used  for 
that  purpose.  See  section  677  (b)  and 
the  regulations  thereimder. 

(2)  Powers  affecting  beneficial  enjoy- 
ment  only  after  a  period.  Section  674 
(b)  (2)  provides  an  exception  to  section 
674  (a)  if  the  exercise  of  a  power  can 
only  affect  the  beneficial  enjoyment  of 
the  income  of  a  trust  received  after  a 
period  of  time  which  is  such  that  a 
grantor  would  not  be  treated  as  an  owner 
under  section  673  if  the  power  were  a 
reversionary  interest.  See  §§  1.673  (a)-l 
and  1.673  (b)-l.  For  example,  if  a  trust 
created  on  January  1,  1955,  provides  for 
the  payment  of  income  to  the  grantor’s 
son,  and  the  grantor  reserves  the  power 
to  substitute  other  beneficiaries  of  in¬ 
come  or  corpus  in  lieu  of  his  son  on  or 
after  January  1,  1965,  the  grantor  is  not 
treated  under  section  674  as  the  owner 
of  the  trust  with  respect  to  ordinary  in¬ 
come  received  before  January  1,  1965. 
But  the  grantor  will  be  treated  as  an 
owner  on  and  after  that  date  unless  the 
power  is  relinquished.  If  the  beginning 
of  the  period  during  which  the  grantor 
may  substitute  beneficiaries  is  postponed, 
the  rules  set  forth  in  §  1.673  (d)-l  are 
applicable  in  order  to  determine  whether 
the  grantor  should  be  treated  as  an 
owner  during  the  period  following  the 
postponement. 

iZ)  Testamentary  powers.  Under  par¬ 
agraph  (3)  of  section  674  (b)  a  power 
in  any  person  to  control  beneficial  en¬ 
joyment  exercisable  only  by  will  does  not 
cause  a  grantor  to  be  treated  as  an 
owner  under  section  674  (a).  However, 
this  exception  does  not  apply  to  income 
accumulated  for  testamentary  disposi¬ 
tion  by  the  grantor  or  to  income  which 
may  be  accumulated  for  such  distribu¬ 
tion  in  the  discretion  of  the  grantor  or 
a  nonadverse  party,  or  both,  without  the 
approval  or  consent  of  any  adverse  party. 
For  example,  if  a  trust  instrument  pro¬ 
vides  that  the4income  is  to  be  accumu¬ 
lated  during  the  grantor’s  life  and  that 
the  grantor  may  appoint  the  accumu¬ 
lated  income  by  will,  the  grantor  is 
treated  as  the  owner  of  the  trust.  More¬ 
over,  if  a  trust  instrument  provides  that 
the  income  is  payable  to  another  person 
for  his  life,  but  the  grantor  has  a  testa¬ 
mentary  power  of  appointment  over  the 


remainder,  and  under  the  trust  instru¬ 
ment  and  local  law  capital  gains  are 
added  to  corpus,  the  grantor  is  treated 
as  the  owner  of  a  portion  of  the  trust 
and  capital  gains  and  losses  are  included 
in  that  portion.  (See  §  1,671-3.) 

(4)  Powers  to  determine  beneficial  en¬ 
joyment  of  charitable  beneficiaries.  Un¬ 
der  paragraph  (4)  of  section  674  (b)  a 
power  in  any  person  to  determine  the 
beneficial  enjoyment  of  corpus  or  income 
which  is  irrevocably  payable  for  a  pur¬ 
pose  specified  in  section  170  (c)  (relat¬ 
ing  to  definition  of  charitable  contribu¬ 
tions)  will  not  cause  the  grantor  to  be 
treated  as  an  owner  under  section  674 
(a) .  For  example,  if  a  grantor  creates  a 
trust,  the  income  of  which  is  irrevocably 
payable  solely  to  educational  organiza¬ 
tions  that  qualify  under  section  170  (c), 
he  is  not  treated  as  an  owner  under 
section  674  although  he  retains  the  pow¬ 
er  to  allocate  the  income  among  such 
organizations. 

(5)  Powers  to  distribute  corpus.  Par¬ 
agraph  (5)  of  section  674  (b)  provides 
an  exception  to  section  674  (a)  for  pow¬ 
ers  to  distribute  corpus,  subject  to  cer¬ 
tain  limitations.  If  the  power  is  limited 
by  a  reasonably  definite  standard  which 
is  set  forth  in  the  trust  instnunent,  it 
may  extend  to  corpus  distributions  to  or 
for  any  beneficiary  or  beneficiaries  or 
class  of  beneficiaries  (whether  or  not 
income  beneficiaries)  without  causing 
the  grantor  to  be  treated  as  an  owner 
under  section  674.  (It  is  not  required 
that  the  standard  consist  of  needs  and 
circumstances  of  the  beneficiaries.)  See 
section  674  (b)  (6)  (A).  If,  however, 
the  power  is  not  limited  by  a  reasonably 
definite  standard  set  forth  in  the  trust 
instrument,  it  will  not  come  within  the 
exception  unless  it  is  only  exercisable 
in  favor  of  current  income  beneficiaries, 
and  unless  any  corpus  distributed  to  a 
current  income  beneficiary  must  be 
chargeable  to  the  proportionate  part  of 
corpus  held  in  trust  for  payment  of  in¬ 
come  to  that  beneficiary  as  if  it  con¬ 
stituted  a  separate  trust.  See  section 
674  (b)  (5)  (B).  This  subparagraph 
may  be  illustrated  by'  the  following 
examples: 

Example  (1).  A  trust  instrument  pro¬ 
vides  for  payment  of  the  income  to  the 
grantor’s  two  brother  for  life,  and  for  pay¬ 
ment  of  the  corpus  to  the  grantor’s  nephews 
in  equal  shares.  The  grantor  reserves  the 
power  to  distribute  corpus  to  pay  medical 
expenses  that  may  be  inciured  by  his 
brothers  or  nephews.  The  grantor  is  not 
treated  as  an  own^r  by  reason  of  this  power 
because  section  674  (b)  (5)  (A)  excepts  a 
power,  exercisable  by  any  person,  to  invade 
corpus  for  any  beneficiary,  including  a  re¬ 
mainderman,  if  the  power  is  limited  by  a 
reasonably  definite  standard  which  is  set 
forth  in  the  trust  Instnunent. 

Example  (2) .  The  facts  are  the  same  as  in 
example  (1)  except  that  the  grantor  reserves 
the  power  to  distribute  any  part  of  the  corpus 
to  his  brothers  or  to  his  nephews  fpr  their 
happiness.  The  grantor  is  treated'  as  the 
owner  of  the  trust.  Paragraph  (5)  (A)  of 
section  674  (b)  is  Inapplicable  because  the 
power  is  not  limited  by  a  reasonably  definite 
standard.  Paragraph  (5)  (B)  is  Inapplicable 
because  the  power  to  distribute  corpus  per¬ 
mits  a  distribution  of  corpus  to  persons  other 
than  current  income  beneficiaries. 

Example  (3).  A  trust  instrument  provides 
for  payment  of  the  income  to  the  grantor’s 


two  adult  sons  in  equal  shares  for  10  years, 
after  which  the  corpus  is  to  be  distributed  to 
his  /grandchildren  in  equal  shares.  The 
grantor  reserves  the  power  to  pay  over  to  each 
son  up  to  one -half  of  the  corpus  during  the 
10-year  period,  but  any  such  payment  shall 
proportionately  reduce  subsequent  income 
payments  made  to  the  son  receiving  the 
corpus.  Thus,  if  one-half  of  the  corpus  is 
paid  to  one  son,  all  the  income  from  the  re¬ 
maining  half  Is  thereafter  payable  to  the 
other  son.  The  grantor  is  not  treated  as  an 
owner  under  section  674  (a)  by  reason  of  this 
power  because  it  qualifies  under  the  excep¬ 
tion  of  section  674  (b)  (6)  (B). 

(6)  Powers  to  withhold  income  tem¬ 
porarily.  (i)  Section  674  (b)  (6)  ex¬ 
cepts  a  power  which,  in  general,  enables 
the  holder  merely  to  effect  a  postpone¬ 
ment  in  the  time  when  the  ordinary  in¬ 
come  is  enjoyed  by  a  current  income  ben¬ 
eficiary.  Specifically,  there  is  excepted 
a  power  to  distribute  or  apply  ordinary 
income  to  or  for  a  current  income  bene¬ 
ficiary  or  to  accumulate  the  income,  if 
the  accumulated  income  must  ultimately 
be  payable  either — 

(a)  To  the  beneficiary  from  whom  it 
was  withheld,  his  estate,  or  his  appoint¬ 
ees  (or  persons  named  as  alternate 
takers  in  defiault  of  appointment)  under 
a  power  of  appointment  held  by  the 
beneficiary  which  does  not  exclude  from 
the  class  of  possible  appointees  any  per¬ 
son  other  than  the  beneficiary,  his 
estate,  his  creditors,  or  the  creditors  of 
his  estate; 

(b)  To  the  beneficiary  from  whom  it 
was  withheld,  or  if  he  does  not  survive 
a  date  of  distribution  which  could  rea¬ 
sonably  be  expected  to  occur  within  his 
lifetime,  to  his  appointees  (or  alternate 
takers  in  default  of  apix)intment)  under 
any  power  of  appointment,  general  or 
special,  or  if  he  has  no  power  of  appoint¬ 
ment  to  one  or  more  designated  alternate 
takers  (other  than  the  grantor  or  the 
grantor’s  estate)  whose  shares  have  been 
irrevocably  specified  in  the  trust  instru¬ 
ment;  or 

(c)  On  termination  of  the  trust,  or 
in  conjunction  with  a  distribution  of 
corpus  which  is  augmented  by  the  ac¬ 
cumulated  income,  to  the  current  income 
beneficiaries  in  shares  which  have  been 
irrevocably  specified  in  the  trust  instru¬ 
ment,  or  if  any  beneficiary  does  not 
survive  a  date  of  distribution  which 
would  reasonably  be  expected  to  occur 
within  his  lifetime,  to  his  appointees  (or 
alternate  takers  in  default  of  appoint¬ 
ment)  under  any  power  of  appointment, 
general  or  special,  or  if  he  has  no  power 
of  appointment  to  one  or  more  desig¬ 
nated  alternate  takers  (other  than  the 
grantor  or  the  grantor’s  estate)  whose 
shares  have  been  irrevocably  specified 
in  the  trust  instrument. 

(In  the  application  of  (a)  of  this  sub¬ 
division,  if  the  accumulated  income  of  a 
trust  is  ultimately  payable  to  the  estate 
of  the  current  income  beneficiary,  or  is 
ultimately  payable  to  his  appoint^s,  or 
takers  in  default  of  appointment,  under 
a  power  of  the  type  described  in  (a)  of 
this  subdivision,  it  need  not  be  payable 
to  the  beneficiary  from  whom  it  was 
withheld  under  any  circumstances;  if 
the  trust  otherwise  qualifies  for  the  ex¬ 
ception  in  (a)  of  this  subdivision  the 
trust  income  will  not  be  considered  to 
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be  taxable  to  the  grantor  under  section 
677  by  reason  of  the  existence  of  the 
power  of  appointment  referred  to  in  (a) 
of  this  subdivision.)'  In  general,  the  ex¬ 
ception  in  section  674  (b)  (6)  is  not 
applicable  if  the  power  is  in  substance 
one  to  shift  ordinary  income  from  one 
beneficiary  to  another.  Thus,  a  power 
will  not  qualify  for  this  exception  if 
ordinary  income  may  be  distributed  to 
beneficiary  A,  or  may  be  added  to  corpus 
which  is  ultimately  payable  to  a  remain¬ 
derman  who  is  not  a  current  income 
beneficiary.  However,  section  674  (b) 

(6)  (B),  and  (c)  of  this  subdivision, 
permit  a  limited  power  to  shift  ordinary 
income  among  current  income  benefi¬ 
ciaries,  as  illustrated  in  example  (1)  of 
subdivision  (ii)  of  this  subparagraph. 

(ii)  The  application  of  section  674  (b) 
(6)  may  be  illustrated  by  the  following 
examples: 

Example  (f).  A  trust  Instrument  provides 
that  the  income  shaU  he  paid  in  equal  shares 
to  the  grantor’s  two  adult  daughters  but  the 
grantor  reserves  the  power  to  withhold  from 
either  beneficiary  any  part  of  that  benefici¬ 
ary’s  share  of  Income  and  to  add  it  to  the 
coTpus  of  the  trust  until  the  younger  daugh¬ 
ter  reaches  the  age  of  30  years.  When  the 
younger  daughter  reaches  the  age  of  30,  the 
trust  is  to  terminate  and  the  corpus  is  to  be 
divided  equally  between  the  two  daughters  or 
their  estates.  Although  exercise  of  this 
power  may  permit  the  shifting  of  accumu¬ 
lated  Income  from  one  beneficiary  to  the 
other  (since  the  corpus  with  the  accumula¬ 
tions  is  to  be  divided  equally)  the  power  is 
excepted  under  section  674  (b)  (6) 

Example  (2).  The  facts  are  the  same  as  In 
example  ( 1 ) ,  except  that  the  grantor  of  the 
trust  reserves  the  power  to  distribute  accu¬ 
mulated  income  to  the  beneficiaries  in  such 
shares  as  he  chooses.  The  combined  powers 
are  not  excepted  by  section  674  (b)  (6)  since 
income  accumulated  pursuant  to  the  first 
power  is  neither  required  to  be  payable  only 
in  conjunction  with  a  corpus  distribution 
nor  required  to  be  payable  in  shares  specified 
in  the  trust  Instrument.  See,  however,  sec¬ 
tion  674  (c)  and  §  1.674  (c)-l  for  the  effect  of 
such  a  power  if  it  is  exercisable  only  by  inde¬ 
pendent  trustees. 

Example  (3).  A  trust  provides  for  pay¬ 
ment  of  Income  to  the  grantor’s  adult  son 
with  the  grantor  retaining  the  power  to  ac¬ 
cumulate  the  income  until  the  grantor’s 
death,  when  all  accumulations  are  to  be  paid 
to  the  sjin.  II  the  son  predeceases  the 
grantor,  all  accumulations  are,  at  the  death 
of  the  grantor,  to  be  paid  to  his  daughter,  or 
if  she  is  not  living,  to  alternate  takers 
(W'hich  do  not  Include  the  grantor’s  estate) 
in  specified  shares.  The  power  is  excepted 
under  section  674  (b)  (6)  since  the  date  of 
distribution  (the  date  of  the  grantor’s  death) 
may,  in  the  usual  case,  reasonably  be  ex¬ 
pected  to  occur  during  the  beneficiary’s  (the 
son’s)  lifetime.  It  is  not  necessary  that  the 
accumulations  be  payable  to  the  son’s  estate 
or  his  appointees  if  he  shovild  predecease  the 
grantor  for  this  exception  to  apply. 

(7))  Power  to  withhold  income  during 
disability.  Section  674  (b)  (7)  provides 
an  exception  for  a  power  which,  in  gen¬ 
eral,  will  permit  ordinary  income  to  be 
withheld  during  the  legal  disability  of 
an  income  beneficiary  or  while  he  is  un¬ 
der  21.  Specifically,  there  is  excepted  a 
power,  exercisable  only  during  the  ex¬ 
istence  of  a  legal  disability  of  any  current 
income  beneficiary  or  the  period  during 
which  any  income  beneficiary  is  under 
the  age  of  21  years,  to  distribute  or  apply 
ordinary  income  to  or  for  that  beneficiary 


or  to  accumulate  the  Income  and  add  it 
to  corpus.  To  qualify  under  this  excep¬ 
tion  it  is  not  necessary  that  the  income 
ultimately  be  payable  to  the  income 
beneficiary  from  whom  it  was  withheld, 
his  estate,  or  his  appointees;  that  is,  the 
accumulated  income  may  be  added  to 
corpus  and  ultimately  distributed  to 
others.  For  example,  the  grantor  is  not 
treated  as  an  owner  under  section  674 
if  the  income  of  a  trust  is  payable  to  his 
son  for  life,  remainder  to  his  grand¬ 
children,  although  he  reserves  the  power 
to  acciunulate  income  and  add  it  to 
corpus  while  his  son  is  under  21. 

(8)  Powers  to  allocate  between  corpus 
and  income.  Paragraph  (8)  of  section 
674  (b)  provides  that  a  power  to  allocate 
receipts  and  disbursements  between  cor¬ 
pus  and  income,  even  though  expressed 
in  broad  language,  will  not  cause  the 
grantor  to  be  treat^  as  an  owner  under 
the  general  rule  of  section  674  (a) . 

§  1.674  (c)  Statutory  provisions:  es¬ 
tates  and  trusts;  grantors  and  others 
treated  as  substantial  owners;  exception 
for  certain  powers  of  independent  trus¬ 
tees. 

Sec.  674.  Power  to  control  beneficial  en¬ 
joyment.  •  •  • 

(c)  Exception  for  certain  powers  of  inde¬ 
pendent  trustees.  Subsection  (a)  shall  not 
apply  to  a  power  solely  exercisable  (without 
the  approval  or  consent  of  any  other  person) 
by  a  trustee  or  trustees,  none  of  whom  is 
the  grantor,  and  no  more  than  half  of  whom 
are  related  or  subordinate  parties  who  are 
subservient  to  the  wishes  of  the  grantor — 

(1)  To  distribute,  apportion,  or  accumu¬ 
late  income  to  or  for  a  beneficiary  or  bene¬ 
ficiaries,  or  to,  for,  or  within  a  class  of  bene¬ 
ficiaries;  or 

(2)  To  pay  out  corpus  to  or  for  a  bene¬ 
ficiary  or  beneficiaries  or  to  or  for  a  class  of 
beneficiaries  (whether  or  not  income 
beneficiaries) . 

A  power  does  not  fall  within  the  powers  de¬ 
scribed  in  this  subsection  if  any  person  has 
a  power  to  add  to  the  beneficiary  or  bene¬ 
ficiaries  or  to  a  class  of  beneficiaries  desig¬ 
nated  to  receive  the  income  or  corpus,  except 
where  such  action  is  to  provide  for  after- 
born  or  after-adopted  children. 

§  1.674  (c)-l  Excepted  powers  exer¬ 
cisable  only  by  independent  trustees. 
Section  674  (c)  provides  an  exception  to 
the  general  rule  of  section  674  (a)  for 
certain  powers  that  are  exercisable  by  in¬ 
dependent  trustees.  This  exception  is  in 
addition  to  those  provided  for  under  sec¬ 
tion  674  (b)  which  may  be  held  by  any 
person  including  an  independent  trustee. 
The  powers  to  which  section  674  (c)  ap¬ 
ply  are  powers  (a)  to  distribute,  appor¬ 
tion,  or  accumulate  income  to  or  for  a 
beneficiary  or  beneficiaries,  or  to,  for,  or 
within  a  class  of  beneficiaries,  or  (b)  to 
pay  out  corpus  to  or  for  a  beneficiary 
or  beneficiaries  or  to  or  for  a  class  of 
beneficiaries,  (whether  or  not  income 
beneficiaries) .  In  order  for  such  a  power 
to  fall  within  the  exception  of  section 
674  (c)  it  must  be  exercisable  solely  by  a 
trustee  or  trustees  none  of  whom  is  the 
grantor  and  no  more  than  half  of  whom 
are  related  or  subordinate  parties  who 
are  subservient  to  the  wishes  of  the 
grantor.  (See  section  672  (c)  for  defini¬ 
tions  of  these  terms.)  An  example  of  the 
application  of  section  674  (c)  is  a  trust 
whose  income  is  payable  to  the  grantor’s 


three  adult  sons  with  power  in  an  inde- 
pendent  trustee  to  allocate  without  re¬ 
striction  the  amounts  of  income  to  be 
paid  to  each  son  each  year.  Such  a 
power  does  not  cause  the  grantor  to  be 
treated  as  the  owner  of  the  trust.  See 
also  §  1.674  (d)-2. 

§  1.674  (d)  Statutory  provisions;  es¬ 
tates  and  trusts;  grantors  and  others 
treated  as  substantial  owners;  power  to 
allocate  income  if  limited  by  a  standard. 

Sec.  674.  Power  to  control  beneficial  en¬ 
joyment.  •  •  • 

(d)  Power  to  allocate  income  if  limited  by 
a  standard.  Subsection  (a)  shall  not  apply 
to  a  power  solely  exercisable  (without  the 
approval  or  consent  of  any  other  person) 
by  a  trustee  or  trustees,  none  of  whom  is  the 
grantor  or  spouse  living  with  the  grantor, 
to  distribute,  apportion,  or  accumulate  in¬ 
come  to  or  for  a  beneficiary  or  beneficiaries, 
or  to,  for,  or  within  a  class  of  beneficiaries, 
whether  or  not  the  conditions  of  paragraph 
(6)  or  (7)  of  subsection  (b)  are  satisfied,  if 
such  power  is  limited  by  a  reasonably  defi¬ 
nite  external  standard  which  is  set  forth  in 
the  trust  instrument.  A  power  does  not 
fall  within  the  powers  described  in  this  sub¬ 
section  if  any  person  has  a  power  to  add 
to  the  beneficiary  or  beneficiaries  or  to  a 
class  of  beneficiaries  designated  to  receive 
the  income  or  corpus  except  where  such  ac¬ 
tion  is  to  provide  for  after-born  or  after- 
adopted  children. 

§  1.674  (d)-l  Excepted  powers  exer¬ 
cisable  by  any  trustees  other  than 
grantor  or  spouse.  Section  674  (d)  pro¬ 
vides  an  additional  exception  to  the  gen¬ 
eral  rule  of  section  674  (a)  for  a  power 
to  distribute,  apportion,  or  accumulate 
income  to  or  for  a  beneficiary  or  bene¬ 
ficiaries  or  to,  for,  or  within  a  class  of 
beneficiaries,  whether  or  not  the  condi¬ 
tions  of  section  674  (b)  (6)  or  (7)  are 
satisfied,  if  the  power  is  exercisable  by  a 
trustee  or  trustees  none  of  whom  is  the 
grantor  or  spouse  living  with  the  grantor, 
and  if  the  power  is  limited  by  a  reason¬ 
ably  definite  external  standard  set  forth 
in  the  trust  instrument.  (It  is  not  re¬ 
quired  that  the  standard  consist  of  needs 
and  circumstances  of  the  beneficiaries.) 

§  1.674  (d)-2  Limitations  on  excep¬ 
tions  in  section  674  (5),  (c),  and  id)  — 
(a)  Power  to  remove  trustee.  The 
powers  specified  in  section  674  (c)  and 
(d)  are  not  excepted  from  the  general 
rule  of  section  674  (a)  if  they  are  exer¬ 
cisable  by  the  grantor  (whether  or  not 
as  trustee  or  cotrustee)  or  if  their  ex¬ 
ercise  by  the  trustees  referred  to  in  those 
subsections  requires  the  approval  or 
consent  of  the  grantor.  For  example, 
a  power  in  an  independent  trustee  to 
allocate  income  among  a  class  of  ben¬ 
eficiaries  will  not  qualify  under  section 
674  (c)  if  the  grantor  has  the  power  to 
remove  the  trustee  without  cause  and 
to  substitute  any  other  pei’son,  includ¬ 
ing  himself,  as  trustee. 

(b)  Power  to  add  beneficiaries.  The 
exceptions  described  in  sections  674  (b) 
(5),  (6),  and  (7),  and  674  (c)  and  (d) 
are  not  applicable  if  any  person  has  a 
power  to  add  to  the  beneficiary  or  ben¬ 
eficiaries  or  to  a  class  of  beneficiaries 
designated  to  receive  the  income  or  cor¬ 
pus,  except  where  the  action  is  to  provide 
for  after-born  or  after-adopted  children. 
This  limitation  does  not  apply  to  a  power 
held  by  a  beneficiary  to  substitute  other 
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beneficiaries  to  succeed  to  his  interest 
in  the  trust  (so  that  he  would  be  an  ad¬ 
verse  party  as  to  the  oKercise  or  non¬ 
exercise  of  that  power).  For  example, 
the  limitation  does  not  apply  to  a  power 
in  a  beneficiary  of  a  nonspendthrift  trust 
to  assign  his  interest.  Nor  does  the 
limitation  apply  to  a  power  held  by  any 
person  which  would  qualify  as  an  excep¬ 
tion  under  section  674  (b)  (3)  (relating 
to  testamentary  powers). 

§  1.675  Statutory  provisions;  estates 
and  trusts;  grantors  and  others  treated 
as  substantial  owners;  administrative 
powers. 

Sec.  675.  Administrative  powers.  The 
grantor  shaU  be  treated  as  the  owner  of  any 
portion  of  a  trust  In  respect  of  which — 

(1)  Power  to  deal  for  less  than  adequate 
and  full  considera^n.  A  power  exercisable 
by  the  grantor  or"  a  nonadverse  party,  or 
both,  without  the  approval  or  consent  of  any 
adverse  party  enables  the  grantor  or  any 
person  to  purchase,  exchange,  or  otherwise 
deal  with  or  dispose  of  the  corpus  or  the  in¬ 
come  therefrom  for  less  than  an  adequate 
consideration  in  money  or  money’s  worth. 

(2)  Power  to  borrow  without  adequate  in¬ 
terest  or  security.  A  power  exercisable  by 
the  grantor  or  a  non-adverse  party,  or  both, 
enables  the  grantor  to  borrow  the  corpus  or 
Income,  directly  or  Indirectly,  without  ade¬ 
quate  interest  or  without  adequate  security 
except  where  a  trustee  (other  than  the 
grantor)  Is  authorized  under  a  general  lend¬ 
ing  power  to  make  loans  to  any  person 
without  regard  to  Interest  or  security. 

(3)  Borrowing  of  the  trust  funds.  The 
grantor  has  directly  or  Indirectly  borrowed 
the  corpus  or  Income  and  has  not  completely 
repaid  the  loan,  including  any  Interest,  be¬ 
fore  the  beginning  ot  the  taxable  year.  The 
preceding  sentence  shall  not  apply  to  a  loan 
which  provides  for  adequate  interest  and 
adequate  security,  if  such  loan  is  made  by  a 
trustee  other  than  the  grantor  and  other 
than  a  related  or  subordinate  trustee  sub¬ 
servient  to  the  grantor. 

(4)  General  powers  of  administration, 
A  power  of  administration  is  exercisable  in  a 
nonfiduciary  capacity  by  any  person  without 
the  approval  or  consent  of  any  person  in  a 
fiduciary  capacity.  For  purposes  of  this 
paragraph,  the  term  “power  of  administra¬ 
tion”  means  any  one  or  more  of  the  follow¬ 
ing  powers:  (A)  a  power  to  vote  or  direct  the 
voting  of  stock  or  other  secvirities  of  a  cor¬ 
poration  in  which  the  holdings  of  the 
grantor  and  the  trust  are  significant  from 
the  viewpoint  of  voting  control;  (B)  a  power 
to  control  the  investment  of  the  trust  funds 
either  by  directing  investments  or  reinvest¬ 
ments,  or  by  vetoing  proposed  investments  or 
reinvestments,  to  the  extent  that  the  trust 
funds  consist  of  stocks  or  securities  of  cor¬ 
porations  in  which  the  holdings  of  the 
grantor  and  the  trust  are  significant  from 
the  viewpoint  of  voting  control;  or  (C)  a 
power  to  reacquire  the  trust  corpus  by  sub¬ 
stituting  other  property  of  an  equivalent 
value. 

§  1.675-1  Administrative  powers — (a) 
General  rule.  Section  675  provides  in 
effect  that  the  grantor  is  treated  as  the 
ow’ner  of  any  portion  of  a  trust  if  under 
the  terms  of  the  trust  instrument  or  cir¬ 
cumstances  attendant  on  its  operation 
administrative  control  is  exercisable  pri¬ 
marily  for  the  benefit  of  the  grantor 
rather  than  the  beneficiaries  of  the 
trust.  If  a  grantor  retains  a  power  to 
amend  the  administrative  provisions  of  a 
trust  instrument  which  is  broad  enough 
to  permit  an  amendment  causing  the 
grantor  to  be  treated  as  the  owner  of  a 
portion  of  the  trust  under  section  675, 


he  will  be  treated  as  the  owner  of  the 
portion  from  its  inception.  See  section 
671  and  §S  1.671-2  and  1.671-3  for  rules 
for  treatment  of  items  of  income,  deduc¬ 
tion,  and  credit  when  a  person  is  treated 
as  the  owner  of  all  or  only  a  portion  of  a 
trust. 

(b)  Prohibited  controls.  The  circum¬ 
stances  which  cause  administrative  con¬ 
trols  to  be  considered  exercisable  pri¬ 
marily  for  the  benefit  of  the  grantor  are 
specifically  described  in  paragraphs  (1) 
to  (4),  inclusive,  of  section  675,  as 
follows: 

(1)  The  existence  of  a  power,  exercis¬ 
able  by  the  grantor  or  a  nonadverse 
party,  or  both,  without  the  approval  or 
consent  of  any  adverse  party,  which  en¬ 
ables  the  grantor  or  any  other  person  to 
purchase,  exchange,  or  otherwise  deal 
with  or  dispose  of  the  corpus  or  the  in¬ 
come  of  the  trust  for  less  than  adequate 
consideration  in  money  or  money’s 
worth.  Whether  the  existence  of  the 
power  itself  will  constitute  the  holder  an 
adverse  party  will  depend  on  the  par¬ 
ticular  circumstances. 

(2)  The  existence  of  a  power  exercis¬ 
able  by  the  grantor  or  a  nonadverse 
party,  or  both,  which  enables  the  grantor 
to  borrow  the  corpus  or  income  of  the 
trust,  directly  or  indirectly,  without  ade¬ 
quate  interest  or  adequate  security. 
However,  this  paragraph  does  not  apply 
where  a  trustee  (other  than  the  grantor) 
is  authorized  under  a  general  lending  . 
power  to  make  loans  to  any  person  with¬ 
out  regard  to  interest  or  security. 

(3)  The  circumstances  that  the 
grantor  has  directly  or  indirectly  bor¬ 
rowed  the  corpus  or  income  of  the  trust 
and  has  not  completely  repaid  the  loan, 
including  any  interest,  before  the  begin¬ 
ning  of  the  taxable  year.  The  preceding 
sentence  does  not  apply  to  a  loan  which 
provides  for  adequate  interest  and  ade¬ 
quate  security,  if  it  is  made  by  a  trustee 
other  than  the  grantor  or  a  related  or 
subordinate  trustee  subservient  to  the 
grantor.  See  section  672  (c)  for  defini¬ 
tion  of  “a  related  or  subordinate  party”. 

(4)  The  existence  of  certain  powers  of 
administration  exercisable  in  a  nonfidu¬ 
ciary  capacity  by  any  nonadverse  party 
without  the  approval  or  consent  of  any 
person  in  a  fiduciary  capacity.  The  term 
“powers  of  administration”  means  one 
or  more  of  the  following  powers: 

(i)  A  power  to  vote  or  direct  the  voting 
of  stock  or  other  securities  of  a  corpora¬ 
tion  in  which  the  holdings  of  the  grantor 
and  the  trust  are  significant  from  the 
viewpoint  of  voting  control; 

(ii)  A  power  to  control  the  investment 
of  the  trust  funds  either  by  directing  in¬ 
vestments  or  reinvestments,  or  by  vetoing 
proposed  investments  or  reinvestments, 
to  the  extent  that  the  trust  funds  con¬ 
sist  of  stocks  or  securities  of  corporations 
in  w’hich  the  holdings  of  the  grantor  and 
the  trust  arfe  significant  from  the  view¬ 
point  of  voting  control;  or 

(iii)  A  power  to  reacquire  the  trust 
corpus  by  substituting  other  property 
of  an  equivalent  value.  If  a  power  is 
exercisable  by  a  person  as  trustee,  it  is 
presumed  that  the  power  is  exercisable 
in  a  fiduciary  capacity  primarily  in  the 
interests  of  the  beneficiaries.  This  pre¬ 
sumption  may  be  rebutted  only  by  clear 
and  convincing  proof  that  the  power  is 


not  exercisable  primarily  in  the  interests 
of  the  beneficiaries.  If  a  power  is  not 
exercisable  by  a  person  as  trustee,  the  de¬ 
termination  of  whether  the  power  is 
exercisable  in  a  fiduciary  or  a  nonfiduci¬ 
ary  capacity  depends  on  all  tjie  terms  of 
the  trust  and  the  circumstances  sur¬ 
rounding  its  creation  and  administra¬ 
tion. 

(c)  Authority  of  trustee.  The  mere 
fact  that  a  power  exercisable  by  a  trus¬ 
tee  is  described  in  broad  language  does 
not  indicate  that  the  trustee  is  author¬ 
ized  to  purchase,  exchange,  or  otherwise 
deal  with  or  dispose  of  the  trust  property 
or  income  for  less  than  an  adequate  and 
full  consideration  in  money  or  money’s 
worth,  or  is  authorized  to  lend  the  trust 
property  or  income  to  the  grantor  with¬ 
out  adequate  interest.  On  the  othej: 
hand,  such  authority  may  be  indicated 
by  the  actual  administration  of  the  trust. 

§  1.676  (a)  Statutory  provisions; 
estates  and  trusts;  grantors  and  others 
treated  as  substantial  owners;  power  to 
revoke;  general  rule. 

Sec.  676.  Power  to  revoke — (a)  General 
rule.  The  grantor  shall  be  treated  as  the 
owner  of  any  portion  of  a  trust,  whether  or 
not  he  is  treated  as  such  owner  under  any 
other  provision  of  this  part,  where  at  any 
time  the  power  to  revest  in  the  grantor  title 
to  such  portion  is  exercisable  by  the  grantor 
or  a  non-adverse  party,  or  both. 

§  1.676  (a)-l  Power  to  revest  title  to 
'portion  of  trust  property  in  grantor; 
general  rule.  If  a  power  to  revest  in 
the  grantor  title  to  any  portion  of  a  trust 
is  exercisable  by  the  grantor  or  a  non¬ 
adverse  party,  or  both,  without  the  ap¬ 
proval  or  consent  of  an  adverse  party, 
the  grantor  is  treated  as  the  owner  of 
that  portion,  except  as  provided  in  sec¬ 
tion  676  (b)  (relating  to  powers  affect¬ 
ing  beneficial  enjoyment  of  income  only 
after  the  expiration  of  certain  periods  of 
time).  See  section  671  and  §§1.671-2 
and  1.671-3  for  rules  for  treatment  of 
items  of  income,  deduction,  and  credit 
when  a  person  is  treated  as  the  owner 
of  all  or  only  a  portion  of  a  trust.  If 
thq  title  to  a  portion  of  the  trust  will 
revest  in  the  grantor  upon  the  exercise 
of  a  power  by  the  grantor  or  a  nonad¬ 
verse  party,  or  both,  the  grantor  is 
treated  as  the  owner  of  that  portion  re¬ 
gardless  of  whether  the  power  is  a  power 
to  revoke,  to  terminate,  to  alter  or 
amend,  or  to  appoint. 

§  1.676  (b)  Statutory  provisions; 

estates  and  trusts;  grantors  and  others 
treated  as  substantial  owners;  power  to 
revoke  exercisable  only  after  a  period  of 
time. 

Sec.  676.  Power  to  revoke.  ♦  *  • 

(b)  Power  affecting  beneficial  enjoyment 
only  after  expiration  of  10-year  period.  Sub¬ 
section  (a)  shall  not  apply  to  a  power  the 
exercise  of  which  can  only  affect  the  bene¬ 
ficial  enjoyment  of  the  income  for  a  period 
commencing  after  the  expiration  of  a  period 
such  that  a  grantor  would  not  be  treated  as 
the  owner  under  section  673  if-  the  power 
were  a  reversionary  interest.  But  the 
grantor  may  be  treated  as  the  owner  after 
the  expiration  of  such  period  unless  the 
power  is  relinquished. 

§  1.676  (b)-l  Powers  exercisable  only 
after  a  period  of  time.  Section  676  (b) 
provides  an  exception  to  the  general  rule 
of  section  676  (a)  when  the  exercise  of 
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a  power  can  only  affect  the  beneficial  en¬ 
joyment  of  the  income  of  a  trust  received 
after  the  expiration  of  a  period  of  time 
which  is  such  that  a  grantor  would  not 
be  treated  as  an  owner  under  section 
673  if  the  power  were  a  reversionary  in¬ 
terest.  See  §§  1.673  (a)-l  and  1.673 

(b)-l.  Thus,  for  example,  a  grantor  is 
excepted  from  the  general  rule  of  sec¬ 
tion  676  (a)  with  respect  to  ordinary 
income  if  exercise  of  a  power  to  revest 
corpus  in  him  cannot  affect  the  benefi¬ 
cial  enjoyment  of  the  income  received 
within  10  years  after  the  date  of  trans¬ 
fer  of  that  portion  of  the  trust.  It  is 
immaterial  for  this  purpose  that  the 
power  is  vested  at  the  time  of  the  trans¬ 
fer.  However,  the  grantor  is  subject  to 
the  general  rule  of  section  676  (a)  after 
the  expiration  of  the  period  unless  the 
power  is  relinquished.  Thus,  in  the 
above  example,  the  grantor  may  be 
tieated  as  the  owner  and  be  tax^  on 
all  income  in  the  eleventh  and  succeed¬ 
ing  years.  If  the  beginning  of  the  period 
during  which  the  grantor  may  revest  is 
postponed,  the  rules  set  forth  in  §  1.673 
(d)-l  are  applicable  to  determine 
whether  the  grantor  should  be  treated 
as  an  owner  during  the  period  following 
the  postponement. 

§  1.677  (a)  Statutory  provisions;  es¬ 
tates  and  trusts;  grantors  and  others 
treated  as  substantial  owners;  income 
Jor  benefit  of  grantor;  general  ri^e. 

SBC.  677.  Income  for  tenefit  of  grantor— 
(a)  General  rule.  The  grantor  shall  be 
treated  as  the  owner  of  any  ix)rtlon  of  a 
trust,  whether  or  not  he  is  treated  as  such 
owner  under  section  674,  whose  income  with¬ 
out  the  approval  or  consent  of  any  adverse 
party  is,  or,  in  the  discretion  of  the  grantor 
or  a  nonadverse  party,  or  both,  may  be — 

(1)  Distributed  to  the  grantor; 

(2)  Held  or  accumulated  for  future  dis¬ 
tribution  to  the  grantor;  or 

(3)  Applied  to  the  payment  of  premiums 
on  policies  of  insurance  on  the  life  of  the 
grantor  (except  policies  of  Insurance  irre¬ 
vocably  payable  for  a  purpose  specified  in 
section  170  (c)  (relating  to  definition  of 
charitable  contributions) ) . 

This  subsection  shall  not  apply  to  a  power 
the  exercise  of  which  can  only  affect  the 
beneficial  enjoyment  of  the  income  for  a 
period  commencing  after  the  expiration  of 
a  period  such  that  the  grantor  would  not 
be  treated  as  the  owner  under  section  673 
if  the  power  were  a  reversionary  interest: 
but  the  grantor  may  be  treated  as  the  owner 
after  the  expiration  of  the  period  unless 
the  power  is  relinquished. 

§  1.677  (a)-l  Income  for  benefit  of 
grantor;  general  rule,  (a)  Section  677 
deals  with  situations  in  which  a  grantor 
of  a  trust  is  treated  as  the  owner  of  a 
portion  of  the  trust  because  he  has  re¬ 
tained  an  interest  in  the  income  from 
that  portion.  See  section  671  and 
§§  1.671-2  and  1.671-3  for  rules  for  treat¬ 
ment  of  items  of  income,  deduction,  and 
credit  when  a  person  is  treated  as  the 
owner  of  all  or  only  a  portion  of  a  trust. 

(b)  Under  section  677,  the  grantor  is 
treated  in  any  taxable  year  as  the  owner 
of  a  portion  of  a  trust  (whether  or  not 
he  is  treated  as  an  owner  under  section 
674)  of  which  the  income  for^the  tax¬ 
able  year  or  for  a  period  not  coming 
within  the  exception  described  in  para¬ 
graph  (e)'  of  this  section  is,  or  in  the 
discretion  of  the  grantor  or  a  nonad¬ 


verse  party,  or  both  (without  the  ap¬ 
proval  or  consent  of  any  adverse  party) 
may  be — 

(1)  Distributed  to  the  grantor; 

(2)  Held  or  accumulated  for  future 
distribution  to  the  grantor ;  or 

(3)  Applied  to  the  payment  of  pre¬ 
miums  on  policies  of  insurance  on  the 
life  of  the  grantor,  except  policies  of  in¬ 
surance  irrevocably  payable  for  a  char¬ 
itable  purpose  specified  in  section  170  (c) . 

(c)  Therefore,  under  the  general  rule 
of  section  677  the  grantor  is  treated  as 
the  owner  of  a  portion  of  a  trust  if  he 
has  retained  any  interest  which  might, 
without  the  approval  or  consent  of  an 
adverse  party,  enable  him  to  have  the 
income  from  the  portion,  at  some  time, 
distributed  to  him  either  actually  or 
constructively  (subject  to  the  exception 
described  in  paragraph  (e)  of  this  sec¬ 
tion).  Constructive  distribution  to  the 
grantor  includes  payment  to  another  in 
obedience  to  his  direction  and  payment 
of  premiums  upon  policies  of  insurance 
on  the  grantor’s  life  (other  than  policies 
of  insurance  irrevocably  payable  for 
charitable  purposes) .  If  the  grantor 
strips  himself  permanently  and  defi¬ 
nitely  of  every  interest  described  in  the 
first  sentence  of  this  paragraph,  he  is 
not  treated  as  an  owner  under  section 
677  after  that  divesting. 

(d)  Under  section  677  a  grantor  is,  in 
general,  treated  as  owner  of  a  portion  of 
a  trust  whose  income  is  or  in  the  discre¬ 
tion  of  the  grantor  or  a  nonadverse 
party,  or  both,  may  be  applied  to  dis¬ 
charge  of  a  legal  obligation  of  the 
grantor.  However,  see  §  1.677  (b)-l  for 
special  rules  for  trusts  whose  income 
may  not  be  applied  for  the  discharge  of 
any  legal  obligation  of  the  grantor  other 
than  the  support  or  maintenance  of  a 
beneficiary  whom  the  grantor  is  legally 
obligated  to  support. 

(e)  The  last  sentence  of  section  677 
(a)  provides  an  exception  to  the  general 
rule  when  a  discretionary  right  can  only 
affect  the  beneficial  enjoyment  of  the 
income  of  a  trust  received  after  a  period 
of  time  which  is  such  that  a  grantor 
would  not  be  treated  as  an  owner  under 
section  673  if  the  power  were  a  reversion¬ 
ary  interest.  See  §§  1.673  (a)-l  and 
1.673  (b)-l.  For  example,  if  the  or¬ 
dinary  income  of  a  trust  is  payable  to  B 
for  10  years  and  then  in  the  grantor’s 
discretion  income  or  corpus  may  be  paid 
to  B  or  to  the  grantor,  the  grantor  is  not 
treated  as  an  owner  with  respect  'to  or¬ 
dinary  income  under  section  677  during 
the  first  10  years.  He  will  be  treated  as 
an  owner  under  section  677  after  the  ex¬ 
piration  of  the  10-year  period  unless  the 
power  is  relinquished.  If  the  beginning 
of  the  period  during  which  the  grantor 
may  substitute  beneficiaries  is  postponed, 
the  rules  set  forth  in  §  1.673  (d)-l  are 
applicable  in  order  to  determine  whether 
the  grantor  should  be  treated  as  an 
owner  during  the  period  following  the 
postponement. 

(f)  However,  if  income  is  accumulated 
in  any  taxable  year  for  future  distribu¬ 
tion  to  the  grantor,  section  677  (a)  (2) 
treats  the  grantor  as  an  owner  for  that 
taxable  year.  The  exception  set  forth 
in  the  last  sentence  of  section  677  (a) 


does  not  apply  merely  because  the 
grantor  must  await  the  expiration  of  a 
period  of  time  before  he  can  receive  or 
exercise  discretion  over  previously  ac¬ 
cumulated  income  of  the  trust,  even 
though  the  period  is  such  that  the 
grantor  would  not  be  treated  as  an  owner 
under  section  673  if  a  reversionary  in¬ 
terest  were  involved.  Thus,  if  income  of 
a  trust  is  to  be  accumulated  for  10  years 
and  then  will,  or  at  the  discretion  of  the 
grantor  may  be,  distributed  to  the 
grantor,  the  grantor  is  treated  as  the 
owner  of  the  trust  from  its  inception. 

(g)  The  application  of  section  677  (a) 
may  be  illustrated  by  the  following  ex¬ 
amples: 

Example  {!).  G  creates  an  Irrevocable 
trust  which  provides  that  the  ordinary  in¬ 
come  is  to  be  payable  to  himself  for  life  and 
that  on  his  death  the  corpus  shall  be  distrib¬ 
uted  to  a  designated  charity.  Except  for  the 
right  to  receive  income.  G  retains  no  right 
or  power  which  would  cause  him  to  be  treated 
as  an  owner  under  sections  671-677.  Under 
the  applicable  local  law  caiptal  gains  must 
be  applied  to  corpus.  During  the  taxable 
year  1955  the  trust  has  the  following  items 
of  gross  income  and  deductions: 


Dividends  _ $5,  000 

Capital  gain _  1,  000 

Expenses  allocable  to  income _ _ _ _  200 

Expenses  allocable  to  corpus _ _  100 


Since  G  has  a  right  to  receive  Income  he  is 
treated  as  an  owner  of  a  portion  of  the  trust 
under  section  677.  Accordingly,  he  should 
include  the  $5,000  of  dividends,  $200  income 
expense,  and  $100  corpus  expense  in  the  com¬ 
putation  of  his  taxable  income  for  1955.  He 
should  not  include  the  $1,000  capital  gain 
since  that  is  not  attributable  to  the  portion 
of  the  trust  that  he  owns.  (See  §  1.671-3. 
The  tax  consequences  of  the  capital  gain  are 
governed  by  the  provisions  of  sections  641- 
668.  Had  the  trust  sustained  a  capital  loss 
in  any  amount  the  loss  would  likewise  not 
be  included  in  the  computation  of  G’s  tax¬ 
able  income,  but  would  also  be  governed  by 
the  provisions  of  sections  €41-668. 

Example  (2).  G  creates  a  trust  whose 
ordinary  income  is  payable  to  his  adult  son. 
Ten  years  from  the  date  of  transfer  or  on 
the  death  of  his  son,  whichever  is  earlier, 
corpus  is  to  revert  to  G.  In  addition,  G 
retains  a  discretionary  right  to  receive  $5,000 
of  ordinary  income  each  year.  (Absent  the 
exercise  of  this  right  all  the  ordinary  income 
is  to  be  distributed  to  his  son.)  G  retains 
no  other  right  or  power  which,  would  cause 
him  to  be  treated  as  an  owner  under  subpart 
E.  Under  the  terms  of  the  trust  Instrument 
and  applicable  local  law  capital  gains  must 
be  applied  to  corpus.  During  the  taxable 
year  1955  the  trust  had  the  following  items 
of  Income  and  deductions: 


Dividends _ ...... _ .....  $10,000 

Capital  gain _ _  2,  000 

Expenses  allocable  to  income _ _  400 

Expenses  allocable  to  corpus _ _  200 


Since  the  capital  gain  is  held  or  accumulated 
for  future  distributions  to  G,  he  is  treated 
under  section  677  (a)  (2)  as  an  owner  of  a 
portion  of  the  trust  to  which  the  gain  is 
attributable.  Therefore,  he  must  include  the 
capital  gain  in  the  computation  of  his  tax¬ 
able  income.  (Had  the  trust  sustained  a 
capital  loss  in  any  amount,  G  would  likewise 
include  that  loss  in  the  computation  of  his 
taxable  Income.)  Because  of  G’s  discretion¬ 
ary  right  (whether  exercised  or  not)  he  is 
treated  as  the  owner  of  a  portion  of  the 
trust  which  will  permit  a  distribution  of 
Income  to  him  of  $5,(X)0.  Accordingly,  G 
includes  dividends  of  $5,208.33  and  Income 
expenses  of  $208.33  in  computing  his  taxable 
Income,  determined  in  the  following  manner: 
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Total  dividends _ $10,000 

Less:  Expenses  allocable  to  In¬ 
come  _ _ -  400 


Distributable  income  of 
tbe  trust _ _  0, 600 


Portion  of  dividends  attributable 

to  G  (6,000/9.600  X $10,000) _  5.  208. 33 

Portion  of  income  expenses  at¬ 
tributable  to  G  (5,000/9,600  X 
$400)  _  208. 33 


Amount  of  Income  subject 
to  discretionary  right.  __  5, 000. 00 


In  accordance  with  S  1.671-3  (b),  G  also 
takes  into  account  $104.17  (5,000/9,600 X 
$200)  of  corpus  expenses  in  computing  his 
tax  liability.  The  portion  of  the  dividends 
and  expenses  of  the  trust  not  attributable  to 
G  are  governed  by  the  provisions  of  sections 
641-668  (subparts  A  through  D). 

§  1.677  (b)  Statutory  provisions:  es¬ 
tates  and  trusts:  grantors  and  others 
treated  as  substantial  owners:  trusts  for 
support  of  grantor’s  dependents. 

Sec.  677.  Income  for  'benefit  of  grantor. 

•  •  • 

(b)  Obligations  of  support.  Income  of  a 
trust  shall  not  be  considered  taxable  to  the 
grantor  under  subsection  (a)  or  any  other 
provision  of  this  chapter  merely  because  such 
income  in  the  discretion  of  another  person, 
the  trustee,  or  the  grantor  acting  as  trustee 
or  co-trustee,  may  be  applied  or  distributed 
for  the  support  or  maintenance  of  a  bene¬ 
ficiary  whom  the  grantor  is  legally  obligated 
to  support  or  maintain,  except  to  the  extent 
that  such  income  is  so  applied  or  distributed. 
In  cases  where  the  amounts  so  applied  or 
distributed  are  paid  out  of  corpus  or  out  of 
other  than  income  for  the  taxable  year,  such 
amounts  shall  be  considered  to  be  an  amount 
paid  or  credited  within  the  meaning  of  para¬ 
graph  (2)  of  section  661  (a)  and  shall  be 
taxed  to  the  grantor  under  section  662. 

§  1.677  (b)-l  Trusts  for  support,  (a) 
Section  677  (b)  provides  in  effect  that  a 
grantor  is  not  treated  as  the  owner  of  a 
trust  merely  because  its  income  may  in 
the  discretion  of  any  person  except  the 
grantor  not  acting  as  trustee  or  cotrustee 
be  applied  or  distributed  for  the  support 
or  maintenance  of  a  beneficiary,  such  as 
the  wife  or  child  of  the  grantor,  whom 
the  grantor  is  legally  obligated  to  sup¬ 
port.  If  income  of  the  current  year  of 
the  trust  is  actually  so  applied  or  dis¬ 
tributed  the  grantor  may  be  treated  as 
the  owner  of  any  portion  of  the  trust 
under  section  677  to  that  extent,  even 
though  it  might  have  been  applied  or 
distributed  for  other  purposes. 

(b)  If  any  amount  applied  or  distrib¬ 
uted  for  the  support  of  a  beneficiary 
whom  the  grantor  is  legally  obligated  to 
support  is  paid  out  of  corpus  or  out 
of  other  thanSncome  of  the  current  year, 
the  grantor  is  treated  as  a  beneficiary 
of  the  trust,  and  the  amount  applied  or 
distributed  is  considered  to  be  an  amount 
paid  within  the  meaning  of  section  662 
(a)  (2),  taxable  to  the  grantor  under 
section  662.  Thus,  he  is  subject  td  the 
other  relevant  portions  of  sections  641- 
668  (subparts  A  through  D).  Accord¬ 
ingly,  the  grantor  may  be  taxed  on  an 
accumulation  distribution  under  sections 
665  through  668  (subpart  D) .  The  pro¬ 
visions  of  those  sections,  including  the 
exceptions  in  section  665,  are  applied 
on  the  basis  that  the  grantor  is  the 
beneficiary. 


(c)  For  the  purpose  of  determining 
the  items  of  income,  deduction,  and 
credit  of  a  trust  to  be  included  imder 
this  section  in  computing  the  grantor’s 
tax  liability,  the  income  of  the  trust  for 
the  taxable  year  of  distribution  will  be 
deemed  to  have  been  first  distributed. 
For  example,  in  the  case  of  a  trust  re¬ 
porting  on  the  calendar  year  basis,  a 
distribution  made  on  January  1,  1996, 
will  be  deemed  to  have  been  made  out 
of  ordinary  income  of  the  trust  for  the 
calendar  year  1956  to  the  extent  of  the 
income  for  that  year  even  though  the 
trust  had  received  no  income  as  of  Jan¬ 
uary  1,  1956.  Thus,  if  a  distribution  of 
$10,000  is  made  on  January  1,  1956,  for 
the  support  of  the  grantor’s  dependent 
and  the  trust  received  dividends  of 
$5,000  and  incurred  expenses  of  $1,000 
during  that  year  but  subsequent  to 
January  1,  the  grantor  will  be  treated 
as  the  owner  of  the  trust  for  1956.  He 
will  take  into  account  dividends  of  $5,000 
and  expenses  of  $1,000  in  computing  his 
tax  liability  for  1956.  In  addition,  the 
grantor  will  be  treated  as  a  beneficiary 
of  the  trust  with  respect  to  the  $6,000 
($10,000  less  distributable  income  of 
$4,000  (dividends  of  $5,000  less  expenses 
of  $1,000))  paid  out  of  corpus  or  out  of 
other  than  income  of  the  current  year. 
See  paragraph  (b)  of  this  section. 

(d)  The  exception  provided  in  section 
677  (b)  relates  solely  to  the  satisfaction 
of  the  grantor’s  legal  obligation  to  sup¬ 
port  or  maintain  a  beneficiary.  Conse¬ 
quently,  the  general  rule  of  section  677 
(a)  is  applicable  when  in  the  discretion 
of  the  grantor  or  nonadverse  parties  in¬ 
come  of  a  trust  may  be  applied  in  dis¬ 
charge  of  a  grantor’s  obligations  other 
than  his  obligation  of  support  or  main¬ 
tenance  falling  within  section  677  (b). 
Thus,  if  the  grantor  creates  a  trust,  the 
income  of  which  may  in  the  discretion  of 
a  nonadverse  party  be  applied  in  the  pay¬ 
ment  of  the  grantor’s  debts,  such  as  the 
payment  of  his  rent  or  other  household 
expenses,  he  is  treated  as  an  owner  of  the 
trust  regardless  of  whether  the  income  is 
actually  so  applied. 

(e)  The  general  rule  of  section  677  (a) , 
and  not  section  677  (b),  is  applicable  if 
discretion  to  apply  or  distribute  income 
of  a  trust  rests  solely  in  the  grantor,  or 
in  the  grantor  in  conjunction  with  other 
persons,  unless  in  either  case  the  grantor 
has  such  discretion  as  trustee  or  co¬ 
trustee. 

(f )  The  general  rule  of  section  677  (a) , 
and  not  section  677  (b) ,  is  applicable  to 
the  extent  that  income  is  required,  with¬ 
out  any  discretionary  determination,  to 
be  applied  to  the  support  of  a  beneficiary 
whom  the  grantor  is  legally  obligated  to 
support. 

§  1.678  (a)  Statutory  provisions: 

estates  and  trusts:  grantors  and  others 
treated  as  substantial  owners:  person 
other  than  grantor  treated  as  substantial 
owner;  general  rule. 

Sec.  678.  Person  other  than  grantor  treated 
as  substantial  owner — (a)  General  rule.  A 
person  other  than  the  grantor  shall  be  treated 
as  the  owner  of  any  portion  of  a  trust  with 
respect  to  which: 

(1)  Such  person  has  a  power  exercisable 
solely  by  himself  to  vest  the  corpus  or  the 
income  therefrom  in  himself,  or* 


(2)  Such  person  has  previously  partially 
released  or  otherwise  modified  such  a  power 
and  after  the  release  or  modification  retains 
such  control  as  would,  within  the  principles 
of  sections  671  to  677,  inclusive,  subject  a 
grantor  of  a  trust  to  treatment  as  the  owner 
thereof. 

§  1.678  (a)-l  Person  other  than 

grantor  treated  as  substantial  owner; 
general  rule,  (a)  Where  a  person  other 
than  the  grantor  of  a  trust  has  a  power 
exercisable  solely  by  himself  to  vest  the 
corpus  or  the  income  of  any  portion  of  a 
testamentary  or  inter  vivos  trust  in  him¬ 
self,  he  is  treated  under  section  678  (a) 
as  the  owner  of  that  portion  except  as 
provided  in  subsection  678  (b)  (involv¬ 
ing  taxation  of  the  grantor)  and  subsec¬ 
tion  678  (c)  (involving  an  obligation  of 
support).  The  holder  of  such  a  power 
also  is  treated  as  an  owner  of  the  trust 
even  though  he  has  partially  released 
or  otherwise  modified  the  power  so  that 
he  can  no  longer  vest  the  corpus  or  in¬ 
come  in  himself,  if  he  has  retained  such 
control  of  the  trust  as  would,  if  retained 
by  a  grantor,  subject  the  grantor  to 
treatment  as  the  owner  under  sections 
671  to  677,  inclusive.  See  section  671  and 
§§  1.671-2  and  1.671-3  for  rules  for  treat¬ 
ment  of  items  of  income,  deduction,  and 
credit  where  a  person  is  treated  as  the 
owner  of  all  or  only  a  portion  of  a  trust. 

(b)  Section  678  (a)  treats  a  person  as 
an  owner  of  a  trust  if  he  has  a  power 
exercisable  solely  by  himself  to  apply  the 
income  or  corpus  for  the  satisfaction  of 
his  legal  obligations,  other  than  an  obli¬ 
gation  to  support  a  dependent  (see 
§  1.678  (c)-l)  subject  to  the  limitation  of 
section  678  (b).  Section  678  does  ndl 
apply  if  the  power  is  not  exercisable  solely 
by  himself.  However,  see  §  1.662  (a) -4 
for  principles  applicable  to  income  of  a 
trust  which,  pursuant  to  the  terms  of  the 
trust  instrument,  is  used  to  satisfy  the 
obligations  of  a  person  other  than  the 
grantor. 

§  1.678  (b)  Statutory  provisions:  es¬ 
tates  and  trusts;  grantors  and  others 
treated  as  substantial* owners;  exception 
where  grantor  is  taxable. 

Sec.  678.  Person  other  than  grantor  treated 
as  substantial  owner.  *  *  * 

(b)  Exception  where  grantor  is  taxable. 
Subsection  (a)  shall  not  apply  with  respect 
to  a  power  over  income,  as  originally  granted 
or  thereafter  modified,  if  the  grantor  of  the 
trust  is  otherwise  treated  as  the  owner  under 
sections  671  to  677,  inclusive. 

§  1.678  (b)-l  If  grantor  is  treated  as 
the  owner.  Section  678  (a)  does  not  ap¬ 
ply  with  respect  to  a  power  over  income, 
as  originally  granted  or  thereafter  modi¬ 
fied,  if  the  grantor  of  the  trust  is  treated 
as  the  owner  under  sections  671  to  677, 
inclusive. 

§  1.678  (c)  Statutory  provisions;  es¬ 
tates  and  trusts;  grantors  and  others 
treated  as  substantial  owners;  trusts  for 
support. 

Sec.  678.  Person  other  than  grantor  treated 
as  substantial  owner.  •  •  • 

(c)  Obligations  of  support.  Subsection 
(a)  shall  not  apply  to  a  power  which  enables 
such  person,  In  the  capacity  of  trustee  or  co¬ 
trustee,  merely  to  apply  the  income  of  the 
trust  to  the  support  or  maintenance  of  a 
person  whom  the  holder  of  the  power  is  obli¬ 
gated  to  support  or  maintain  except  to  the 
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extent  that  such  Income  Is  so  applied.  In 
cases  where  the  amounts  so  applied  or  dis¬ 
tributed  are  paid  out  of  corpus  or  out  of 
other  than  Income  of  the  taxable  year, 
such  amounts  shall  be  considered  to  be  an 
amount  paid  or  credited  within  the  meaning 
of  paragraph  (2)  of  section  661  (a)  and  shall 
be  taxed  to  the  holder  of  the  power  under 
section  662. 

§  1.678  (c)-l  Trusts  for  support,  (a) 
Section  678  (a)  does  not  apply  to  a  power 
which  enables  the  holder,  in  the  capacity 
of  trustee  or  cotrustee,  to  apply  the  in¬ 
come  of  the  trust  to  the  support  or  main¬ 
tenance  of  a  person  whom  the  holder  is 
obligated  to  support,  except  to  the  e::tent 
the  income  is  so  applied.  See  §  1.677 
(b)-l  (a)  and  (b)  for  applicable  prin¬ 
ciples  where  any  amount  is  applied  for 
the  support  or  maintenance  of  a  person 
whom  the  holder  is  obligated  to  support. 

(b)  The  general  rule  in  section  378  (a) 
(and  not  the  exception  in  section  678 
(b) )  is  applicable  in  any  case  in  which 
the  holder  of  a  power  exercisable  solely 
by  himself  is  able,  in  any  capacity  other 
than  that  of  trustee  or  cotrustee,  to  apply 
the  income  in  discharge  of  his  obligation 
of  support  or  maintenance. 

§  1.678  (d)  Statutory  provisions; 

estates  and  trusts;  grantors  and  others 
treated  as  substantial  owners;  effect  of 
renunciation  or  disclaimer. 

Sec.  678.  Person  other  than  grantor  treated 
as  substantial  owner.  •  •  • 

(d)  Effect  of  renunciation  or  disclaimer. 
Subsection  (a)  shall  not  apply  with  respect 
to  a  power  which  has  been  renounced  or  dis¬ 
claimed  within  a  reasonable  time  after  the 
holder  of  the  power  first  became  aware  of  its 
existence.  ' 

§  1.678  (d)-l  Renunciation  of  power. 
Section  678  (a)  does  not  apply  to  a  power 
which  has  been  renounced  or  disclaimed 
within  a  reasonable  time  after  the  holder 
of  the  power  first  became  aware  of  its 
existence. 

[F.  R.  Doc.  56-4163;  Filed,  May  23,  1956; 

4:51  p.  m.] 


[  26  CFR  (1954)  Part  511  1 

General  Regulations  Under  Income  Tax 
Convention  Between  United  States 
and  Finland 

NOTICE  OF  PROPOSED  RULE  MAKING 

Notice  is  hereby  given,  pursuant  to 
the  Administrative  Procedure  Act,  ap¬ 
proved  June  11,  1946,  that  the  regula¬ 
tions  set  forth  in  tentative  form  below 
are  proposed  to  be  prescribed  by  the 
Commissioner  of  Internal  Revenue,  with 
the  approval  of  the  Secreta^  of  the 
Treasury  or  his  delegate.  Prior  to  the 
final  adoption  of  such  regulations,  con¬ 
sideration  will  be  given  to  any  data, 
views,  or  arguments  pertaining  thereto 
which  are  submitted  in  writing  in  dupli¬ 
cate  to  the  Commissioner  of  Internal 
Revenue,  Attention:  T:I,  Washington 
25,  D.  C.,  within  the  period  of  thirty 
days  from  the  date  of  publication  of  this 
notice  in  the  Federal  Register.  The 
proposed  regulations  are  to  be  issued 
under  the  authority  contained  in  section 
7805  of  the  Internal  Revenue  Code  of 
1954  (68A  Stat.  917;  26  U.  S.  C.  7805)  and 
Article  XXII  of  the  income  tax  conven¬ 


tion  between  the  United  States  and  Fin¬ 
land  proclaimed  by  the  President  of  the 
United  States  on  December  22,  1952. 

[seal]  Russell  C.  Harrington, 
Commissioner  of  Internal  Revenue. 
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Finnish  corporation. 

511.116  Visiting  professors  or  teachers. 

511.117  Students  or  apprentices. 

511.118  Credit  against  United  States  tax  for 

Finnish  tax. 

511.119  Exchange  of  information. 

511.120  Double  taxation  claims. 

511.121  Beneficiaries  of  an  estate  or  trust. 

511.122  Members  of  a  partnership. 

511.123  W  ithholding  regulations. 

§  511.101  Introductory.  The  income 
tax  convention  between  the  United  States 
and  Finland,  signed  March  3,  1952,  and 
proclaimed  by  the  President  of  the 
United  States  on  December  22,  1952, 
hereinafter  referred  to  as  the  convention, 
provides  as  follows,  effective  for  taxable 
years  beginning  on  or  after  January  1, 
1952; 

ARTICLE  I 

(1)  The  taxes  referred  to  In  this  Conven¬ 
tion  are : 

(a)  In  the  case  of  the  United  States  of 
America: 

The  Federal  income  tax,  including  sur¬ 
taxes  and  excess  profits  taxes. 

(b)  In  the  case  of  Finland: 

The  State  (National)  income  tax. 

(2)  The  present  Convention  shall  also  ap¬ 
ply  to  any  other  taxes  of  a  substantially 
similar  character  Imposed  by  either  con¬ 
tracting  State  subsequently  to  the  date  of 
signature  of  the  present  Convention. 

ARTICLE  n 

(1)  As  used  in  this  Convention: 

(a)  The  term  “United  States”  means 
United  States  of  America,  and  when  used 
in  u  geographical  sense  includes  only  the 
States,  the  Territories  of  Alaska  and  Ha¬ 
waii,  and  the  District  of  Columbia. 

(b)  The  term  “Finland”  means  the  Re¬ 
public  of  Finland. 

(c)  The  term  “permanent  establishment” 
means  a  branch  office,  factory,  warehouse  or 
other  fixed  place  of  business,  but  does  not 
include  the  casual  and  temporary  use  of 
merely  storage  facilities,  nor  does  It  in¬ 
clude  an  agency  unless  the  agent  has  and 
exercises  a  general  authority  to  negotiate 
and  conclude  contracts  on  behalf  of  an 
enterprise  or  has  a  stock  of  merchandise 

'  from  which  he  regularly  fills  orders  on  its 
behalf.  An  enterprise  of  one  of  the  con¬ 
tracting  States  shall  not  be  deemed  to 
have  a  permanent  establishment  in  the  other 
State  merely  because  it  carries  on  business 
dealings  in  such  other  State  through  a  bona 
fide  commission  agent,  broker  or  custodian 
acting  in  the  ordinary  course  of  his  busi¬ 
ness  as  such.  The  fact  that  an  enterprise 
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of  one  of  the  contracting  States  maintains 
in  the  other  State  a  fixed  place  of  busi¬ 
ness  exclusively  for  the  purchase  of  goods 
or  merchandise  shall  not  of  itself  consti¬ 
tute  such  fixed  place  of  business  a  perma¬ 
nent  establishment  of  such  enterprise.  The 
fact  that  a  corporation  of  one  contracting 
State  has  a  subsidiary  corporation  which 
is  a  corporation  of  the  other  State  or  which 
is  engaged  in  trade  or  business  in  the 
other  State  shall  not  of  itself  constitute 
that  subsidiary  corporation  a  permanent  es¬ 
tablishment  of  its  parent  corporation. 

(d)  The  term  “enterprise”  Includes  every 
form  of  undertaking  whether  carried  on  by 
an  Individual,  partnership,  corporation,  or 
any  other  entity. 

(e)  The  term  "enterprise  of  one  of  the 
contracting  States”  means,  as  the  case  may 
be,  “United  States  enterprise”  or  “Finnish 
enterprise”. 

(f)  The  term  “United  States  enttrprise” 
means  an  enterprise  carried  on  in  the  United 
States  by  a  resident  or  partnership  of  the 
United  States  or  by  a  United  States  corpora¬ 
tion  or  other  entity;  the  term  “United  States 
corporation  or  other  entity”  means  a  corpo¬ 
ration  or  other  entity  created  or  organized 
in  the  United  States  or  under  the  law  of  the 
United  States  or  of  any  State  or  Territory  of 
the  United  States. 

(g)  The  term  “Finnish  enterprise”  means 
an  enterprise  carried  on  in  Finland  by  a  resi¬ 
dent  or  partnership  of  Finland  or  by  a  Finn¬ 
ish  corporation  or  other  entity;  the  term 
“Finnish  corporation  or  other  entity”  means 
a  corporation  or  other  entity  created  or  or¬ 
ganized  in  Finland  or  under  Finnish  law, 

(h)  The  term  “competent  authorities’* 
means,  in  the  case  of  the  United  States  the 
Commissioner  of  Internal  Revenue  as  au¬ 
thorized  by  the  Secretary  of  the  Treasury; 
and  in  the  case  of  Finland,  the  Taxation 
Department  of  the  Ministry  of  Finance. 

(2)  In  the  application  of  the  provisions 
of  the  present  Convention  by  one  of  the  con¬ 
tracting  States  any  term  not  otherwise  de¬ 
fined  shall,  unless  the  context  otherwise  re¬ 
quires,  have  the  meaning  which  such  term 
has  under  the  tax  laws  of  that  State. 

ARTICLE  III 

( 1 )  An  enterprise  of  one  of  the  contracting 
States  shall  not  be  subject  to  taxation  in  the 
other  contracting  State  in  respect  of  its 
Industrial  and  commercial  profits  unless  it 
is  engaged  in  trade  or  business  in  such  other 
State  through  a  permanent  establishment 
situated  therein.  If  it  is  so  engaged  such 
other  State  may  Impose  Its  tax  upon  the 
entire  income  of  such  enterprise  from  sources 
within  such  other  State. 

(2)  In  determining  the  Industrial  or  com¬ 
mercial  profits  from  sources  within  the  terri¬ 
tory  of  one  of  the  contracting  States  of  an 
enterprise  of  the  other  contracting  State, 
no  profits  shall  be  deemed  to  arise  from 
the  mere  purchase  of  goods  or  merchandise 
within  the  territory  of  the  former  contract¬ 
ing  State  by  such  enterprise.  In  the  deter¬ 
mination  of  the  net  industrial  and  commer¬ 
cial  profits  of  the  permanent  establishment 
there  shall  be  allowed  as  deductions  all  ex¬ 
penses,  wherever  incurred,  reasonably  allo¬ 
cable  to  the  permanent  establishment,  in¬ 
cluding  executive  and  general  administrative 
expenses  so  allccable. 

(^)  Where  an  enterprise  of  one  of  the  con¬ 
tracting  States  is  engaged  in  trade  or  business 
in  the  territory  of  the  other  contracting  State 
through  a  permanent  establishment  situated 
therein,  there  shall  be  attributed  to  such 
permanent  establishment  the  industrial  or 
commercial  profits  which  it  might  be  ex¬ 
pected  to  derive  if  it  were  an  Independent 
enterprise  engaged  in  the  same  or  similar 
activities  under  the  same  or  similar  condi¬ 
tions  and  dealing  at  arm’s  length  with  the 
enterprise  of  which  it  is  a  permanent  estab¬ 
lishment  and  the  profits  so  attributed  shall, 
subject  to  the  law  of  such  other  contracting 
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state,  be  deemed  to  be  Income  from  sources 
within  the  territory  of  such  other  contract¬ 
ing  State. 

(4)  The  competent  authorities  of  the  two 
contracting  States  may  lay  down  rules  by 
agreement  for  the  apportionment  of  indus¬ 
trial  and  commercial  profits. 

ARTICLE  rv 

Where  an  enterprise  of  one  of  the  con¬ 
tracting  States,  by  reason  of  its  participa¬ 
tion  in  the  management  or  the  financial 
structure  of  an  enterprise  of  the  other  con¬ 
tracting  State,  makes  with  or  imposes  on 
the  latter,  in  their  commercial  or  financial 
relations,  conditions  different  from  those 
which  would  be  made  with  an  independent 
enterprise,  any  profits  which  would  normally 
have  accrued  to  one  of  the  enterprises  but 
by  reason  of  those  conditions  have  not  so 
accru^,  may  be  included  in  the  profits  of 
that  TOterprise  and  taxed  accordingly. 

ARTICLE  V 

(1)  Income  which  an  enterprise  of  one 
of  the  contracting  States  jlerives  from  the 
op>eration  of  ships  or  aircraft  registered  in 
that  State  shall  be  exempt  from  taxation 
In  the  other  contracting  State. 

(2)  The  present  Convention  shall  be 
deemed  to  have  superseded,  as  of  the  effec-. 
tlve  date  of  this  Convention,  the  arrange¬ 
ment  between  the  United  States  and  Finland 
providing  for  relief  from  double  income  tax¬ 
ation  on  shipping  profits,  effected  by  ex¬ 
change  of  notes  dated  June  6,  1946,  and 
January  7,  1947. 

ARTICLE  vi 

(1)  The  rate  of  United  States  tax  on  divi¬ 
dends  derived  from  a  United  States  corpora¬ 
tion  by  a  resident  or  corporation  or  other 
entity  of  Finland,  not  engaged  in  trade  or 
business  in  the  United  States  through  a 
permanent  establishment  therein,  shall  not 
exceed  15  percent:  provided  that  such  rate 
of  tax  shall  not  exceed  5  percent  if  such 
Finnish  corporation  controls,  directly  or  ini- 
directly,  at  least  95  percent  of  the  entire 
voting  power  In  the  corporation  paying  the 
dividend,  and  not  more  than  25  percent  of 
the  gross  income  of  such  paying  corporation 
is  derived  from  interest  and  dividends,  other 
than  interest  and  dividends  from  its  own 
subsidiary  corporation.  Such  reduction  of 
the  rate  to  5  percent  shall  not  apply  if  the 
relationship  of  the  ^  two  corporations  has 
been  arranged  or  is  maintained  primarily 
with  the  intention  of  securing  such  reduced 
rate. 

(2)  The  rate  of  ^nnish  tax  on  dividends 
derived  from  a  Finnish  corporation  by  a 
resident  or  corporation  or  other  entity  of  the 
United  States,  not  engaged  in  trade  or  busi¬ 
ness  in  Finland  through  a  permanent  estab¬ 
lishment  therein,  shall  not  exceed  15  per¬ 
cent:  provided  that  such  rate  of  tax  shall 
not  exceed  5  percent  if  such  United  States 
corpHiratlon  controls,  directly  or  indirectly, 
at  least  95  percent  of  the  entire  voting  power 
in  the  corporation  paying  the  dividend,  and 
not  more  than  25  percent  of  the  gross  income 
of  such  paying  corporation  is  derived  from 
interest  and  dividends,  other  than  interest 
and  dividends  from  its.  own  subsidiary  cor¬ 
poration.  Such  reduction  of  the  rate  to  5 
percent  shall  not  apply  if  the  relationship  of 
the  two  corporations  has  been  arranged  or  is 
maintained  primarily  with  the  intention  of 
securing  such  reduced  rate.  For  the  pur¬ 
poses  of  this  paragraph  the  combined  Fin¬ 
nish  tax  on  such  dividends  and  the  Finnish 
property  tax  on  the  capital  stock  of  a  Finnish 
corporation  owned  by  such  resident  or  cor¬ 
poration  of  other  entity  shall  not  exceed 
an  amount  computed  at  such  rates  as  applied 
to  dividends,  if  any,  so  derived. 

ARTICLE  vn 

(1)  Interest  on  bonds,  securities,  notes, 
debentures,  or  on  any  other  form  of  in- 
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debtedness  derived  from  sources  within  one 
of  the  contracting  States  by  a  resident  or 
corporation  or  other  entity  of  the  other  con¬ 
tracting  State,  not  having  a  permanent 
establishment  in  the  former  State,  shall  be 
exempt  from  tax  by  such  former  State. 

(2)  Bonds,  bank  deposits  and  trade  bal¬ 
ances  beneficially  owned  by  a  resident  or 
corporation  or  other  entity  of  the  United 
States  shall  be  exempt  from  the  Finnish 
property  tax. 

ARTICLE  VIII 

Royalties  for  the  right  to  use  copyrights  or 
in  respect  of  the  right  to  produce  or  repro¬ 
duce  any  literary,  dramatic,  musical,  or  artis¬ 
tic  work  (but  not  Inclusive  of  rents  or  royal¬ 
ties  in  respect  of  motion  picture,  films)  de¬ 
rived  from  sources  within  one  of  the  con¬ 
tracting  States  by  a  resident  or  corporation 
or  other  entity  of  the  other  contracting  State, 
not  engaged  in  trade  or  business  in  the 
former  State  through  a  permanent  establish¬ 
ment  therein,  shall  be  exempt  from  tax  im¬ 
posed  by  such  former  State. 

ARTICLE  IX 

(1)  Income  from  real  property  (not  in¬ 
cluding  interest  derived  from  mortgages  and 
bonds  secured  by  real  property)  and  royal¬ 
ties  in  respect  of  the  operation  of  mines, 
quarries^,  or  other  natural  resources,  shall  be 
taxable  only  in  the  contracting  State  in 
which  such  property,  mines,  quarries,  or 
other  natural  resources  are  situated. 

(2)  A  resident  or  corporation  or  other 
entity  of  one  of  the  contracting  States 
deriving  any  such  income  from  sources 
within  the  other  contracting  State  may,  for 
any  taxable  year,  elect  to  be  subject  to  the 
tax  of  such  other  contracting  State  as  if 
such  resident  or  corporation  or  other  en¬ 
tity  were  engaged  in  trade  or  business  within 
such  other  contracting  State  through  a  per¬ 
manent  establishment  therein  during  such 
taxable  year. 

ARTICLE  X 

(1)  (a)  Wages,  salaries  and  similar  com¬ 
pensation  and  pensions,  paid  by  the  United 
States  or  by  the  political  subdivisions  or 
territories  thereof  to  an  Individual  (other 
than  a  Finnish  citizen  who  is  not  also  a 
citizen  of  the  United  States)  shall  be  exempt 
from  Finnish  tax. 

(b)  Wages,  salaries  and  similar  compen¬ 
sation  and  pensions,  paid  either  directly,  or 
from  funds  or  institutions  created,  by  Fin¬ 
land  or  by  the  political  subdivisions  or  com¬ 
munities  thereof,  to  an  individual  (other 
than  a  United  States  citizen  who  is  not  al.so 
a  citizen  of  Finland)  shall  be  exempt  from 
United  States  tax.  The  term  “funds  or  in¬ 
stitutions”  shall  not  be  deemed  to  include  a 
corporation  even  if  such  corporation  is 
owned,  in  whole  or  in  part,  by  the  Govern¬ 
ment  of  Finland. 

(2)  Private  pensions  and  life  annuities 
derived  from  within  one  of  the  contracting 
States  and  paid  to  individuals  residing  in 
the  other  contracting  State  shall  be  exempt 
from  taxation  in  the  former  State. 

(3)  The  term  "pensions”,  as  used  in  this 
Article,  means  periodic  payments  made  in 
consideration  for  services  rendered  or  by 
vtay  of  compensation  for  Injuries  received. 

(4)  The  term  “life  annuities”  as  used  in 
this  Article  means  a  stated  sum  payable 
periodically  at  stated  times  during  life,  or 
during  a  specified  number  of  years,  under  an 
obligation  to  make  the  payments  in  return 
for  adequate  and  full  consideration  in  money 
or  money’s  worth. 

ARTICLE  XI 

( 1 )  A  resident  of  Finland  shall  be  exempt 
from  United  States  tax  upon  compensation 
for  labor  or  personal  services  (including  the 
practice  of  the  liberal  and  artistic  profes¬ 
sions)  if  he  is  temporarily  present  in  the 
United  States  for  a  period  or  periods  not 
exceeding  a  total  of  183  days  during  the 


taxable  year  and  either  of  the  following 
conditions  Is  met: 

(a)  His  compensation  is  received  for  labor 
or  personal  services  jierformed  as  an  em¬ 
ployee  of,  or  under  contract  with,  a  resident, 
or  corporation  or  other  entity  of  Finland,  or 

(b)  His  compensation  received  for  labor 
or  personal  services  does  not  exceed  $10, COO. 

(2)  The  provisions  of  paragraph  (1)  of 
this  Article  shall  apply,  mutatis  mutandis, 
to  a  resident  of  the  United  States  with  re¬ 
spect  to  compensation  for  such  labor  or 
personal  services  performed  in  Finland. 

(3)  Tlie  provisions  of  this  Article  shall 
have  no  application  to  the  income  to  which 
Article  X  (1)  relates. 

ARTICLE  xn 

(1)  Dividends  and  Interest  paid  by  a  Fin¬ 
nish  corporation  shall  be  exempt  from 
United  States  tax  except  where  the  recipient 
is  a  citizen,  resident  or  corporation  or  other 
entity  of  the  United  States. 

(2)  Dividends  and  interest  paid  by  a 
United  States  corporation  shall  be  exempt 
from  Finnish  tax  except  where  the  recipient 
is  a  resident  or  corporation  or  other  entity 
of  Finland. 

ARTICLE  xm 

A  professor  or  teacher,  a  resident  of  one 
of  the  contracting  States,  who  temporarily 
visits  the  territory  of  the  other  contracting 
State  for  the  purpose  of  teaching  for  a  pe¬ 
riod  not  exceeding  two  years  at  a  university, 
college,  school  or  other  educational  institu¬ 
tion  in  the  other  contracting  State,  shall  be 
exempted  in  such  other  contracting  State 
ifrom  tax  on  his  remuneration  for  such 
teaching  for  such  period. 

ARTICLE  XIV 

A  student  or  apprentice,  a  resident  of  one 
of  the  contracting  States,  who  temporarily 
visits  the  other  contracting  State  exclusively 
for  the  purposes  of  study  or  for  acquiring 
business  or  technical  experience  shall  not 
be  taxable  in  the  latter  State  in  respect  of 
remittances  received  by  him  from  abroad  for 
the  purpose  of  his  maintenance  or 'studies. 

ARTICLE  XV 

(1)  It  is  agreed  that  double  taxation  shall 
be  avoided  in  the  following  manner: 

(a)  The  United  States  in  determining  its 
taxes  specified  In  Article  I  of  this  Convention 
in  the  case  of  its  citizens,  residents  or  cor¬ 
porations  may,  regardless  of  any  other  pro¬ 
vision  of  this  Convention,  include  in  the  basis 
upon  which  such  taxes  are  imposed  all  items 
of  income  taxable  under  the  revenue  laws  of 
the  United  States  as  if  this  Convention  had 
not  come  into  effect.  The  United  States  shall, 
however,  subject  to  the  provisions  of  section 
131,  Internal  Revenue  Code,  as  in  effect  on 
the  date  of  the  entry  into  forc6  of  this  Con¬ 
vention,  deduct  from  its  taxes  the  amount  of 
Finnish  taxes  specified  in  Article  I  of  this 
Convention. 

(b)  Finland  in  determining  its  taxes  speci¬ 
fied  in  Article  I  of  this  Convention  in  the  case 
of  its  residents  or  corporations  or  other  en¬ 
tities  may,  regardless  of  any  other  provision 
of  this  Convention,  include  in  the  basis  upon 
which  such  taxes  are  imposed  all  items  of 
income  taxable  under  the  revenue  laws  of 
Finland  as  if  this  Convention  has  not  come 
into  effect,  Finland  shall,  however,  deduct 
from  the  taxes  so  calculated  that  portion 
of  such  tax  liability  which  the  taxpayer’s  in¬ 
come  from  sources  in  the  United  States  (not 
exempt  from  United  States  tax  under  this 
Convention)  bears  to  the  taxpayer’s  entire 
Income  but  not  in  excess  of  the  income  tax 
paid  to  the  United  States  and  to  the  political 
subdivisions  thereof  on  or  with  respect  to  the 
income  so  taxable  in  the  United  States. 

(2)  The  provisions  of  this  Article  shall  not 
.  be  construed  to  deny  the  exemptions  from 

United  States  tax  or  Finnish  tax,  as  the  case 
may  be,  granted  by  Article  X  (1)  of  this 
Convention. 


Friday,  May  25,  1956 
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ARTICXf  3CVX 

The  citizens  of  one  of  the  contracting 
States  shall  not,  while  resident  in  the  other 
contracting  State,  be  subjected  therein  to 
other  or  more  burdensome  taxes  than  are 
the  citizens  of  such  other  contracting  State 
residing  in  its  territory.  As  used  In  this 
paragraph, 

(a)  The  term  "citizens”  includes  all  legal 
persons,  partnerships,  and  associations 
created  or  organized  \inder  the  laws  in  the 
respective  contracting  States,  and 

(b)  The  term  "taxes”  means  taxes  of 
every  kind  or  description  whether  nation. 
Federal,  state,  communal  or  municipal. 

arucle  xvn 

The  competent  authorities  of  the  contract¬ 
ing  States  shall  exchange  such  Information 
(being  information  available  under  the  re¬ 
spective  taxation  laws  of  the  cdntracting 
States)  as  is  necessary  for  carrying  out  the 
provisions  of  the  present  Convention  or  for 
the  prevention  of  fraud  or  the  administra¬ 
tion  of  statutory  provisions  against  tax 
avoidance  in  relation  to  the  taxes  which 
are  the  subject  of  the  present  Convention, 
Any  information  so  exchanged  shall  be 
treated  as  secret  and  shall  not  be  disclosed 
to  any  person  other  than  those  concerned 
with  the  assessment  and  collection  of  the 
taxes  which  are  the  subject  of  the  present 
Convention,'  No  information  shall  be  ex¬ 
changed  which  would  disclose  any  trade 
secret  or  trade  process. 

article  xvin 

Each  of  the  contracting  States  may  collect 
taxes,  which  are  the  subject  of  this  Conven¬ 
tion,  Imposed  by  the  other  contracting  State 
(as  though  such  tax  were  a  tax  imposed  by 
the  former  State)  as  will  ensure  that  the 
exemption  or  reduced  rate  of  tax  granted 
under  the  present  Convention  by  such  other 
State  shall  not  be  enjoyed  by  persons  not 
entitled  to  such  benefits. 

'  ARTICLE  xnc 

The  State  to  which  application  is  made  for 
information  or  assistance  shall  comply  as 
soon  as  possible  with  the  request  addressed 
to  it  except  that  such  State  may  refuse  to 
comply  with  the  request  for  reasons  of  public 
policy  or  if  compliance  would  involve  viola¬ 
tion  of  a  trade,  business,  industrial,  or  pro¬ 
fessional  secret  or  trade  process. 

ARTICLE  XX 

Where  a  taxpayer  shows  proof  that  the 
action  of  the  revenue  authorities  of  the  con¬ 
tracting  States  has  resulted  in  double  taxa¬ 
tion  in  his  case  in  respect  ®f  any  of  the  taxes 
to  which  the  present  Convention  relates,  he 
shall  be  entitled  to  lodge  a  claim  with  the 
State  of  which  he  is  a  citizen,  or  if  he  is  not 
a  citizen  of  either  of  the  contracting  States, 
with  the  State  of  which  he  is  a  resident,  or, 
if  the  taxpayer  is  a  corporation  or  other  en¬ 
tity,  with  the  State  in  which  it  is  created  or 
organized.  Should  the  claim  be  upheld,  the 
competent  authority  of  such  State  may  come 
to  an  agreement  with  the  competent  author¬ 
ity  of  the  other  State  with  a  view  to  equitable 
avoidance  of  the  double  taxation  in  question. 

ARTICLE  XXI 

(1)  The  provisions  of  this  Convention  shall 
not  be  construed  to  deny  or  affect  in  any 
manner  the  right  of  diplomatic  and  consular 
officers  to  other  or  additional  exemptions 
now  enjoyed  or  which  may  hereafter  be 
granted  to  such  officers. 

(2)  The  provisions  of  the  present  Conven¬ 
tion  shall  not  be  construed  to  restrict  in  any 
manner  any  exemption,  deduction,  credit  or 
other  allowance  accorded  by  the  laws  of  one 
of  the  contracting  States  in  the  determina¬ 
tion  of  the  tax  imposed  by  such  State, 

(3)  Should  any  difficulty  or  doubt  arise 
as  to  the  interpretation  or  application  of  the 


present  Convention,  or  its  relationship  to 
Conventions  between  one  of  the  contracting 
States  and  any  other  State,  the  competent 
authorities  of  the  contracting  States  may 
settle  the  question  by  mutual  agreement. 

ARTICLE  xxn 

(1)  The  competent  authorities  of  the  two 
contracting  States  may  prescribe  regulations 
necessary  to  interpret  and  carry  out  the 
provisions  of  this  Convention.  With  respect 
to  the  provisions  of  this  Convention  relating 
to  exchange  of  information  and  mutual 
assistance  in  the  collection  of  taxes,  such 
authorites  may,  by  common  agreement,  pre¬ 
scribe  rules  concerning  matters  of  procedure, 
forms  of  application  and  replies  thereto,  con¬ 
version  of  currency,  disposition  of  amounts 
collected,  minimum  amounts  subject  to  col¬ 
lection  and  related  matters. 

(2)  The  competent  authorities  of  the  two 
contracting  States  may  communicate  with 
each  other  directly  for  the  purpose  of  giving 
effect  to  the  provisions  of  this  Convention. 

ARTICLE  xxm 

(1)  The  present  Convention  shall  be  rati¬ 
fied  and  the  instruments  of  ratification  shall 
be  exchanged  at  Helsinki  as  soon  as  possible. 
It  shall  have  effect  for  the  taxable  years  be¬ 
ginning  on  or  after  the  first  day  of  January 
of  the  year  in  which  such  exchange  takes 
place. 

(2)  The  present  Convention  shall  continue 
effective  for  a  period  of  five  years  and  in¬ 
definitely  after  that  period,  but  may  be 
terminated  by  either  of  the  contracting 
States  at  the  end  of  the  five-year  period,  or 
at  any  time  thereafter,  provided  that  at  least 
six  months’  prior  notice  of  termination  has 
been  given  and,  in  such  event,  the  present 
Convention  shall  cease  to  be  effective  for  the 
taxable  years  beginning  on  or  after  the  first 
day  of  January  next  following  the  expiration 
of  the  six-month  period. 

Done  at  Washington,  In  duplicate,  in  the 
English  and  Finnish  languages,  the  two  texts 
having  equal  authenticity,  this  third  day  of 
March,  1952, 

For  the  President  of  the  United  States  of 
America: 

[seal]  Dean  Acheson. 

For  the  President  of  the  Republic  of 
'  Finland : 

[seal]  Johan  A.  Nykopp. 

Proclamation  by  the  •  President  op  the 
United  States  Dated  December  22,  1952 
•  •  •  •  • 

And  whereas  the  Senate  of  the  United 
States  of  America,  by  their  resolution  of  July 

4,  1952,  two-thirds  of  the  Senators  present 
concurring  therein,  did  advise  and  consent 
to  the  ratification  of  the  aforesaid  conven¬ 
tion; 

And  whereas  the  aforesaid  convention 
was  duly  ratified  by  the  President  of  the 
United  States  of  America  on  July  21,  1952, 
in  pursuance  of  the  aforesaid  advice  and 
consent  of  the  Senate,  and  the  aforesaid 
convention  was  duly  ratified  on  the  part  of 
the  Republic  of  Finland; 

And  whereas  the  respective  instruments  of 
ratification  of  the  aforesaid  convention  were 
duly  exchanged  at  Helsinki  on  December  18, 
1952,  and  a  protocol  of  exchange  of  instru¬ 
ments  of  ratification  was  signed  at  the  place 
and  on  that  date  by  the  respective  Pleni¬ 
potentiaries  of  the  United  States  of  America 
and  the  Republic  of  Finland: 

And  whereas  it  is  provided  in  Article 
XXIII  of  the  aforesaid  convention  that  the 
convention  shall  have  effect  for  the  taxable 
years  beginning  on  or  after  the  first  day  of 
January  of  the  year  in  which  the  exchange 
of  instruments  of  ratification  takes  place; 
Now,  therefore,  be  it  known  that  I,  Harry 

5.  Truman,  President  of  the  United  States  of 
America,  do  hereby  proclaim  and  make 


public  the  aforesaid  convention  to  the  end 
that  the  said  convention  and  each  and  every 
article  and  clause  thereof  may  be  observed 
and  fulfilled  with  good  faith  by  the  United 
States  of  America  and  by  the  citizens  of  the 
United  States  of  America  and  all  other  per¬ 
sons  subject  to  the  Jurisdiction  thereof. 

•  •  *  •  • 

§  511.102  Applicable  provisions  of 
law — (a)  General.  The  Internal  Rev¬ 
enue  Code  of  1954  provides  in  part  as 
follows: 

Subtitle  A — ^Income  Taxes 
♦  *  ♦  •  * 

Sec.  894.  Income  exempt  under  treaty. 
Income  of  any  kind,  to  the  extent  required 
by  any  treaty  obligation  of  the  United  States, 
shall  not  be  included  in  gross  income  and 
shall  be  exempt  from  taxation  under  this 
subtitle. 

•  •  •  ♦  • 

Subtitle  F — ^Procedure  and  Administration 
•  •  •  *  * 

Sec.  7805,  Rules  and  regulations — (a)  Au¬ 
thorization.  Except  where  such  authority  is 
expressly  given  by  this  title  to  any  person 
other  than  an  officer  or  employee  of  the 
Treasury  Department,  the  Secretary  or  his 
delegate  shall  prescribe  all  needful  rules  and 
regulations  for  the  enforcement  of  this  title, 
including  all  rules  and  regulations  as  may 
be  necessary  by  reason  of  any  alteration  of 
law  in  relation  to  internal  revenue. 

(b)  Retroactivity  of  regulations  or  rulings. 
The  Secretary  or  his  delegate  may  prescribe 
the  extent.  If  any,  to  which  any  ruling  or 
regulation,  relating  to  the  Internal  revenue 
laws,  shall  be  applied  without  retroactive 
effect. 

*  *  «  •  * 

(b)  Internal  Revenue  Code  of  1939. 
Any  reference  in  §§  511.101  to  511.123  to 
any  .provision  of  the  Internal  Revenue 
Code  of  1954  shall,  where  applicable,  be 
deemed  also  to  refer  to  the  corresponding 
provision  of  the  Internal  Revenue  Code 
of  1939. 

(c)  Effective  date  of  regulations. 
Pursuant  to  sections  894  and  7805  of  the 
Internal  Revenue  Code  of  1954,  Article 
xxn  of  the  convention,  and  other  pro¬ 
visions  of  the  internal  revenue  laws, 
§§  511.101  through  511.123,  are  hereby 
prescribed  effective  for  taxable  years  be¬ 
ginning  on  or  after  January  1,  1952.  All 
regulations  inconsistent  herewith  are 
modified  accordingly. 

§  511.103  Scope  of  the  convention — 
(a)  Purposes  of  convention.  The  pri- 
maiT  purposes  of  the  convention,  to  be 
accomplished  on  a  reciprocal  basis,  are  to 
avoid  double  taxation  upon  certain  items 
of  income  derived  from  sources  in  one 
country  by  residents  or  corporations  or 
other  entities  of  the  other  countiy  and 
to  provide  for  administrative  coopera¬ 
tion  between  the  competent  tax  authori¬ 
ties  of  the  two  countries  looking  to  the 
avoidance  of  double  taxation  and  the 
prevention  of  fiscal  evasion. 

(b)  Exemption  from  United  States  tax. 
The  following  items  of  income  are  not 
included  in  gross  income  and  are  exempt 
from  United  States  tax  for  taxable  years 
beginning  on  or  after  January  1,  1952, 
subject  to  the  respective  articles  of  the 
convention: 

(1)  Industrial  and  commercial  profits 
of  a  Finnish  enterprise  having  no  perma¬ 
nent  establishment  in  the  United  States 
(Article  III) ; 
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(2)  Income  derived  by  a  Finnish  enter¬ 
prise  from  the  operation  of  ships  or  air¬ 
craft  registered  in  Finland  (Article  V) ; 

(3)  Interest  derived  by  a  nonresident 
alien  who  is  a  resident  of  Finland,  or  by 
a  Finnish  corporation  or  other  entity,  if 
such  alien,  corporation,  or  other  entity 
has  no  permanent  establishment  in  the 
United  States  (Article  VII) ; 

(4)  Copyright  royalties,  and  other  like 
amounts  (but  not  including  motion  pic¬ 
ture  film  rentals  or  royalties)  derived  by 
a  nonresident  alien  who  is  a  resident  of 
Finland,  or  by  a  Finnish  corporation  or 
other  entity,  if  such  alien,  corporation,  or 
other  entity  has  no  permanent  establish¬ 
ment  in  the  United  States  (Article  VllI) ; 

(5)  Compensation  and  pensions  paid 
by  Finland  to  an  alien  individual,  and 
to  a  citizen  of  Finland  who  is  also  a 
citizen  of  the  United  States  (Article  X) ; 

(6)  I^vate  pensions  and  life  annui¬ 
ties  paid  to  a  nonresident  alien  who  is 
a  resident  of  Finland  (Article  X> ; 

(7)  Compensation,  subject  to  certain 
limitations,  for  personal  services  per¬ 
formed  in  the  United  States  by  a  non¬ 
resident  alien  who  is  a  resident  of  Fin¬ 
land  (Article  XI) ; 

(8)  Dividends  and  interest  paid  by  a 
Finnish  corporation  except  where  the 
recipient  is  a  citizen,  resident,  or  cor¬ 
poration  or  other  entity  of  the  United 
States  (Article  XII) ; 

(9)  Remuneration  derived  from  cer¬ 
tain  teaching  in  the  United  States  by  a 
professor  or  teacher  who  is  a  nonresi¬ 
dent  alien  residing  in  Finland  (Article 
XIII) ;  and 

(10)  Remittances  received  from 
abroad  for  the  purpose  of  maintenance 
or  studies  by  a  student  or  apprentice, 
a  nonresident  alien  residing  in  Finland, 
who  is  temporarily  present  in  the  United 
States  under  specified  circumstances 
(Article  XTV). 

(c)  Reduced  rates  of  United  States 
tax.  Dividends  derived  from  a  domes¬ 
tic  corporation  by  a  nonresident  alien 
who  is  a  resident  of  Finland,  or  by  a 
Finnish  corporation  or  other  entity,  are 
subject  to  United  States  tax  at  reduced 
rates,  if  such  alien,  corporation,  or  other 
entity  has  no  permanent  establishment 
in  the  United  States  (Article  VI). 

(d)  United  States  citizens,  residents, 
and  corporations.  (1)  Any  citizen  of 
Finland  who  is  a  resident  of  the  United 
States  is  liable  to  United  States  tax 
as  though  the  convention  had  not  come 
into  effect;  however,  such  alien  resident 
of  the  United  States  is  entitled  to  a 
credit  against  United  States  tax  for  Fin¬ 
nish  tax  in  accordance  with  Article  XV 
and  is  also  entitled  to  the  benefits  of 
Articles  X  ( 1 ) ,  XVI,  and  XXI. 

(2)  A  citizen  of  the  United  States,  even 
though  resident  in  Finland,  or  a  domestic 
corporation,  even  though  engaged  in 
trade  or  business  in  Finland  through  a 
permanent  establishment  situated  there¬ 
in,  is  liable  to  United  States  tax  as  though 
the  convention  had  not  come  into  effect 
but  is  likewise  entitled  to  a  credit  against 
United  States  tax  for  Finnish  tax  and, 
to  the  extent  applicable,  to  the  benefits  of 
Article  X  (1), 

(e)  Other  provisions  applicable  to 
Finnish  residents  and  corporations.  Ex¬ 
cept  as  otherwise  expressly  provided  by 


the  convention,  the  United  States  tax 
liability  of  a  nonresident  alien  who  Is  a 
resident  of  Finland,  or  of  a  Finnish  cor¬ 
poration  or  other  entity,  is  determined  in 
accordance  with  the  provisions  of  the 
Internal  Revenue  Code  of  1954  relating 
to  nonresident  alien  individuals  and  for¬ 
eign  corporations. 

§  511.104  Definitions — (a)  General. 
Any  term  defined  in  the  convention  or 
§§  511.101  to  511.123  shall  have  the 
meaning  so  assigned  to  it;  any  term  not 
so  defined  shall,  unless  the  context  other¬ 
wise  requires,  have  the  meaning  which 
such  term  has  imder  the  internal  revenue 
laws  of  the  United  States. 

(b)  Specific  terms.  As  used  in 
§§  511.101  to  511.123: 

(1)  United  States  tax.  The  term 
“United  States  tax”  means  the  Federal 
income  taxes,  including  surtaxes  and  ex¬ 
cess  profits  taxes,  and  any  other  income 
or  profits  tax  of  a  substantially  similar 
character  imposed  by  the  United  States 
after  March  3, 1952. 

(2)  Finnish  tax.  The  term  “Finnish 
tax”  means  the  State  (National)  income 
tax  and  any  other  taxes  of  a  substan¬ 
tially  similar  character  imposed  by 
Finland  after  March  3,  1952. 

(3)  United  States.  The  term  “United 
States”  means  the  United  States  of 
America;  and,  when  used  in  a  geograph¬ 
ical  sense,  includes  only  the  States,  the 
Territories  of  Alaska  and  Hawaii,  and 
the  District  of  Columbia. 

(4)  Finland.  The  term  “Finland” 
means  the  Republic  of  Finland. 

(5)  Permanent  establishment  —  (i) 
Fixed  place  of  business.  The  term  “per¬ 
manent  establishment”  means  a  branch 
oflBce,  factory,  warehouse,  or  other  fixed 
place  of  business,  but  does  not  include 
the  casual  and  temporary  use  of  merely 
storage  facilities.  It  implies  the  active 
conduct  of  a  business  enterprise.  The 
mere  ownership,  for  example,  of  timber- 
lands  or  a  warehouse  in  the  United 
States  by  a  Finnish  enterprise  does  not 
mean  that  such  enterprise,  in  the  ab¬ 
sence  of  any  business  activity  therein, 
has  a  permanent  establishment  in  the 
United  States.  The  fact  that  a  Finnish 
enterprise  maintains  in  the  United 
States  an  office  or  other  fixed  place  of 
business  used  exclusively  for  the  pur¬ 
chase  for  such  enterprise  of-  goods  or 
merchandise  shall  not  of  itself  consti¬ 
tute  such  fixed  place  of  business  a 
permanent  establishment  of  such  enter¬ 
prise. 

(ii)  Agency.  A  Finnish  enterprise 
which  has  an  agency  in  the  United  States 
does  not  thereby  have  a  permanent  es¬ 
tablishment  in  the  United  States,  unless 
the  agent  has,  and  exercises,  a  general 
authority  to  negotiate  and  conclude  con¬ 
tracts  on  behalf  of  such  enterprise  or 
unless  he  has  a  stock  of  merchandise 
from  which  he  regularly  fills  orders  on  its 
behalf.  If  the  enterprise  has  an  agent 
in  the  United  States  who  has  power  to 
contract  on  its  behalf,  but  only  at  fixed 
prices  and  under  conditions  determined 
by  such  principal,  it  does  not  thereby 
necessarily  have  a  permanent  establish¬ 
ment  in  the  United  States,  The  mere 
fact  that  an  agent  of  a  Finnish  enter¬ 
prise — assuming  he  has  no  general  au¬ 
thority  to  negotiate  and  conclude 


contracts  on  behalf  of  his  principal — 
maintains  samples,  or  occasionally  fills 
orders  from  incidental  stocks  of  goods 
maintained,  in  the  United  States  does 
not  of  itself  mean  that  such  enterprise 
has  a  permanent  establishment  in  the 
United  States,  llie  mere  fact  that  sales¬ 
men,  employees  of  a  Rnnish  enterprise, 
promote  the  sale  of  their  employer’s 
products  in  the  United  States  or  that  a 
Finnish  enterprise  transacts  business  in 
the  United  States  by  means  of  mail  order 
activities  does  not  mean  that  such  enter¬ 
prise  has  a  permanent  establishment  in 
the  United  States.  A  Finnish  enterprise 
shall  not  be  deemed  to  have  a  permanent 
establishment  in  the  United  States 
merely  because  it  carries  on  business 
dealings  in  the  United  States  through 
a  bona  fide  commission  agent,  broker, 
or  custodian,  acting  in  the  ordinary 
course  of  his  business  as  such. 

(iii)  Subsidiary  corporation.  The 
fact  that  a  Finnish  corporation  has  a 
domestic  subsidiary  corporation,  or  a 
foreign  subsidiary  corporation  which  is 
engaged  in  trade  or  business  in  the 
United  States  through  a  permanent  es¬ 
tablishment  situated  therein,  does  not  of 
itself  constitute  either  subsidiary  corpo¬ 
ration  the  United  States  permanent  es¬ 
tablishment  of  the  Finnish  parent 
corporation. 

(6)  Enterprise.  The  terra  “enter¬ 
prise”  means  any  form  of  commercial  or 
industrial  undertaking  carried  on  by  an 
individual,  partnership,  corporation,  or 
other  entity.  It  includes  such  activities 
as  manufacturing,  merchandising,  min¬ 
ing,  processing,  banking,  and  insuring. 

It  does  not  include  the  rendition  of  per¬ 
sonal  services.  Hence  a  nonresident 
alien  individual  who  is  a  resident  of  Fin¬ 
land  and  who  performs  personal  services 
is  not,  merely  by  reason  of  such  services, 
engaged  in  a  Finnish  enterprise  within 
the  meaning  of  the  convention;  conse¬ 
quently,  his  liability  to  United  States  tax 
is  not  determined  under  Article  III  of 
the  convention,  if  he  has  not  otherwise 
carried  on  a  Finnish  enterprise, 

(7)  United  States  enterprise.  The 
term  “United  States  enterprise”  means 
an  enterprise  carried  on  in  the  United 
States  by  a  resident  of  the  United  States, 
by  a  partnership  of  the  United  States, 
or  by  a  United  States  corporation  or 
other  entity. 

(8)  United  States  corporation  or  other 
entity.  The  term  “United  l^tes  corpo¬ 
ration  or  other  entity”  means  a  corpo¬ 
ration  or  other  entity  created  or  organ¬ 
ized  in  the  United  States  or  under  the 
law  of  the  United  States  or  of  any  State 
or  Territory  of  the  United  States. 

(9)  Finnish  enterprise.  The  term 
“Finnish  enterprise”  means  an  enter¬ 
prise  carried  on  in  Finland  by  a  non¬ 
resident  alien  individual  who  is  a'- 
resident  of  Finland,  by  a  partnership  of 
Finland,  or  by  a  Finnish  Corporation  or 
other  entity.  Thus,  an  enterprise  car¬ 
ried  on  wholly  outside  Finland  by  a  Fin¬ 
nish  corporation  is  not  a  Finnish 
enterprise  within  the  meaning  of  the 
convention, 

(10>  Finnish  corporation  or  other  en~ 
tity.  The  term  “Finnish  corporation  or 
other  entity”  means  a  corporation  or 
other  entity  created  or  organized  in  Fin¬ 
land  or  under  Finnish  law. 
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(11)  Industrial  and  commercial  profits. 
The  term  “industrial  and  commer¬ 
cial  profits”  means  profits  arising  from 
industrial,  commercial,  merchantile, 
manufacturing,  and  like  activities  of  an 
enterprise.  It  does  not  include  invest¬ 
ment  income  such  as  dividends,  interests, 
rents,  or  royalties,  or  remuneration  for 
personal  services.  In  determining  the 
industrial  and  commercial  profits  from 
sources  within  the  United  States  of  a 
Finnish  enterprise,  no  profits  shall  be 
deemed  to  arise  from  the  mere  purchase 
of  goods  or  merchandise  within  the 
United  States  by  such  enterprise.  More¬ 
over,  in  determining  such  profits  of  the 
United  States  permanent  establishment 
of  such  enterprise,  there  shall  be  al¬ 
lowed  as  deductions  all  expenses,  wher¬ 
ever  incurred,  which  are  reasonably 
allocable  to  the  permanent  establish¬ 
ment,  including  executive  and  general 
administrative  expenses  so  allocable.  See 
sections  861  through  864,  Internal  Rev¬ 
enue  Code  of  1954,  and  the  regulations 
thereunder, 

(12)  Commissioner.  The  term  “Com¬ 
missioner”  means  the  Commissioner  of 
Internal  Revenue  or  his  authorized  rep¬ 
resentative. 

(13)  Taxation  Department  of  the 
Ministry  of  Finance.  The  term  “Taxa¬ 
tion  Department  of  the  Ministry  of  Fi¬ 
nance”  means  the  Taxation  Department 
of  the  Ministry  of  Finance  of  Finland. 

§  511.105  Industrial  and  commercial 
profits — (a)  General.  (1)  Article  III 
of  the  convention  adopts  the  principle 
that  an  enterprisefof  one  of  the  contract¬ 
ing  States  shall  not  be  taxable  by  the 
other  contracting  State  upon  its  indus¬ 
trial  and  commercial  profits  unless  it  is 
engaged  in  trade  or  business  in  the  latter 
State  through  a  permanent  establish¬ 
ment  situated  therein.  Accordingly,  a 
Finnish  enterprise  is  subject  to  United 
States  tax  upon  its  industrial  and  com¬ 
mercial  profits,  to  the  extent  of  such 
profits  from  sources  within  the  United 
States,  only  if  it  is  engaged  in  trade  or 
business  in  the  United  States  at  some 
time  during  the  taxable  year  through  a 
permanent  establishment  situated 
therein. 

(2)  From  the  standpoint  of  the  United 
States  tax,  the  article  has  application 
only  to  a  Finnish  enterprise  and  its  in¬ 
dustrial  and  commercial  profits  from 
sources  within  the  United  States.  Thus, 
a  nonresident  alien  individual  who  is  a 
citizen  of  Finland,  or  a  Finnish  corpora¬ 
tion  or  other  entity,  carrying  on  an  en¬ 
terprise  which  is  not  Finnish,  is  subject 
to  tax  on  such  income  of  such  enterprise 
pursuant  to  section  871  (c)  or  section 
882  (a).  Internal  Revenue  Code  of  1954, 
if  such  alien,  corporation,  or  other  entity 
has  engaged  in  trade  or  business  in  the 
United  States  at  any  time  during  the 
taxable  year,  even  though  it  has  not  had 
a  permanent  establishment  therein  at 
any  time  within  such  year. 

(b)  No  United  States  permanent  es¬ 
tablishment.  A  Finnish  enterprise  is  not 
subject  to  United  States  tax  upon  its 
industrial  and  commercial  profits  from 
sources  within  the  United  States,  nor 
shall  such  profits  be  included  in  gross 
income,  if  it  has  not  at  any  time  during 
the  taxable  year  engaged  in  trade  or 
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business  in  the  United  States  through  a 
permanent  establishment  situated  there¬ 
in.  For  example,  if  during  the  taxable 
year  an  enterprise  carried  on  in  Finland 
by  a  Finnish  corporation  were  to  sell 
merchandise  in  the  United  States 
through  a  bona  fide  commission  agent 
or  broker  acting  in  the  ordinary  course 
of  his  business,  the  profits  arising  from 
such  sale  would  not  be  included  in  gross 
income  and  would  be  exempt  from 
United  States  tax,  assuming  the  enter¬ 
prise  does  not  otherwise  have  a  perma¬ 
nent  establishment  in  the  United  States. 
Similarly,  if  during  the  taxable  year  such 
enterprise  were  to  secure  orders  in  the 
United  States  for  merchandise  through 
its  sales  agents  whose  sole  function  in 
the  United  States  is  sales  promotion,  the 
orders  being  transmitted  to  Finland  for 
acceptance,  then  the  profits  arising  from 
such  sales  would  not  be  included  in  gross 
income  and  would  be  exempt  from  United 
States  tax. 

(c)  United  States  permanent  estab¬ 
lishment — (1)  General.  A  Finnish  en¬ 
terprise  is  subject  to  United  States  tax 
upon  its  industrial  and  commercial  prof¬ 
its  from  sources  within  the  United  States 
to  the  same  extent  as  are  nonresident 
aliens  or  foreign  corporations  which  are 
subject  to  tax  pursuant  to  section  871  (c) 
or  section  882  (a).  Internal  Revenue 
Code  of  1954,  if  such  enterprise  has  at 
any  time  during  the  taxable  year  en¬ 
gaged  in  trade  or  business  in  the  United 
States  through  a  permanent  establish¬ 
ment  situated  therein.  If  it  is  so  en¬ 
gaged,  it  is  subject  to  United  States  tax 
upon  its  entire  income  from  sources 
within  the  United  States  except  to  the 
extent  otherwise  exempt  from  United 
States  tax. 

(2)  Allocation  of  profits.  In  the  de¬ 
termination  of  the  income  taxable  to 
such  enterprise  for  purposes  of  the 
United  States  tax,  all  industrial  and 
commercial  profits  from  sources  within 
the  United  States  shall  be  deemed  to  be 
allocable  to  the  permanent  establishment 
in  the  United  States.  Hence,  if  a  Fin¬ 
nish  enterprise  which  has  a  permanent 
establishment  in  the  United  States  at 
some  time  during  the  taxable  year  were 
to  sell  in  the  United  States,  through  a 
bona  fide  commission  agent  therein  act¬ 
ing  in  the  ordinary  course  of  his  busi¬ 
ness  as  such,  merchandise  which  has 
been  produced  in  Finland,  the  profits 
arising  from  such  sale  would  be  allocable 
to  the  permanent  establishment  to  the 
extent  they  are  derived  from  sources 
within  the  United  States,  even  though 
the  sale  is  made  independently  of  the 
permanent  establishment. 

(3)  Independent  basis.  The  industrial 
and  commercial  profits  of  the  permanent 
establishment  in  the  United  States  shall 
be  determined  as  if  the  establishment 
were  an  independent  enterprise  engaged 
in  the  same  or  similar  activities  under 
the  same  or  similar  conditions  and  deal¬ 
ing  at  arm’s  length,  or  on  an  independent 
basis,  with  the  enterprise  of  which  it 
is  a  permanent  establishment.  Any 
profits  so  attributed  to  such  permanent 
establishment  shall,  subject  to  the  pro¬ 
visions  of  the  Internal  Revenue  Code  of 
1954,  be  deemed  to  be  income  from 
sources  within  the  United  States. 


§  511.106  Control  of  a  United  States 
enterprise  by  a  Finnish  enterprise.  In 
effect.  Article  IV  of  the  convention  pro¬ 
vides  that,  if  a  Finnish  enterprise,  by 
reason  of  its  control  of  a  United  States 
enterprise,  imposes  on  the  latter  enter¬ 
prise  conditions  different  from  those 
which  would  result  from  normal  busi¬ 
ness  relations  between  independent 
enterprises,  the  accounts  between  the 
enterprises  shall  be  adjusted  in  order  to 
ascertain  the  true  taxable  income  of 
each  enterprise.  The  purpose  is  to  place 
the  controlled  United  States  enterprise 
on  a  tax  parity  with  an  uncontrolled 
United  States  enterprise  by  determining, 
according  to  the  standard  of  an  uncon¬ 
trolled  enterprise,  the  true  taxable  in¬ 
come  from  the  property  and  business  of 
the  controlled  enterprise.  The  basic  ob¬ 
jective  of  the  article  is  that,  if  the  ac¬ 
counting  records  do  not  truly  reflect  the 
taxable  income  from  the  property  and 
business  of  the  United  States  enterprise, 
the  Commissioner  shall  intervene  and, 
by  making  such  distributions,  apportion¬ 
ments,  or  allocations  as  he  may  deem 
necessary  of  gross  income,  deductions, 
credits,  or  allowances,  or  of  any  item  or 
element  affecting  taxable  income,  be¬ 
tween  the  United  States  enterprise  and 
the  Finnish  enterprise  by  which  it  is 
controlled  or  directed,  shall  determine 
the  true  taxable  income  of  the  United 
States  enterprise.  The  provisions  of  sec¬ 
tion  482  of  the  Internal  Revenue  Code  of 
1954,  and  the  regulations  thereunder, 
shall,  insofar  as  applicable,  be  followed 
in  the  determination  of  the  taxable  in¬ 
come  of  the  United  States  enterprise. 

§  511.107  Income  from  operation  of 
ships  or  aircraft — (a)  Exempt  from  tax. 
Under  Article  V  of  this  convention,  so 
much  of  the  income  from  sources  within 
the  United  States  of  a  Finnish  enterprise 
as  consists  of  earnings  derived  from  the 
operation  of  ships  or  aircraft  documented 
or  registered  in  Finland  shall  not  be  in¬ 
cluded  in  gross  income  and  shall  be  ex¬ 
empt  from  United  States  tax,  even 
though  at  some  time  during  the  taxable 
year  such  enterprise  has  engaged  in  trade 
or  business  in  the  United  States  through 
a  permanent  establishment  situated 
therein. 

(b)  Prior  arrangement  superseded. 
Effective  with  respect  to  taxable  years 
beginning  on  or  after  January  1,  1952, 
the  convention  shall  be  deemed  to  have 
superseded  the  arrangement  between  the 
United  States  and  Finland  providing  for 
relief  from  double  income  taxation  on 
shipping  profits,  effected  by  exchange  of 
notes  dated  June  6,  1946,  and  January  7. 
1947  [Treaties  and  Other  International 
Acts  Series,  No.  1596;  61  Stat.  26711. 
Accordingly,  while  the  provisions  of  Arti¬ 
cle  V  are  in  effect,  no  exemption  from 
United  States  tax  shall  be  accorded  pur¬ 
suant  to,  or  by  reason  of,  any  agreement 
effected  by  the  exchange  of  such  notes. 
This  paragraph  shall  not  be  construed, 
however,  to  restrict  any  exemption 
which,  without  reference  to  an  exchange 
of  notes,  is  accorded  by  section  872  (b) 
and  section  883  of  the  Internal  Revenue 
Code  of  1954.  See  Article  XXI  (2)  of 
the  convention. 

§  511.108  Dividends — (a)  General. 

(1)  The  rate  of  United  States  tax  im- 


S606 


PROPOSED  RULE  MAKING 


posed  by  the  Internal  Revenue  Code  of 
1954  upon  dividends  derived  from  a  do¬ 
mestic  corporation  by  a  nonresident  alien 
individual  who  is  a  resident  of  Finland, 
or  by  a  Finnish  corporation  or  other 
entity,  shall  not  exceed  15  percent  imder 
the  provisions  of  Article  VI  of  the  con¬ 
vention,  if  such  alien,  corporation,  or 
other  entity  at  no  time  during  the  tax¬ 
able  year  in  which  such  dividends  are  de¬ 
rived  has  engaged  in  trade  or  business 
within  the  United  States  through  a  per¬ 
manent  establishment  situated  therein. 

(2)  If,  for  example,  a  nonresident 
alien  individual  who  is  a  resident  of  Fin¬ 
land  performs  personal  services  within 
the  United  States  during  the  taxable 
year,  but  has  at  no  time  during  such  year 
a  permanent  establishment  within  the 
United  States,  he  is  entitled  to  the  re¬ 
duced  rate  of  tax  with  respect  to  divi¬ 
dends  derived  in  that  year  from  a  do¬ 
mestic  corporation,  as  provided  in  Article 
VI  of  the  convention,  even  though  under 
the  provisions  of  section  871  (c)  of  the 
Internal  Revenue  Code  of  1954  he  has 
engaged  in  trade  or  business  within  the 
United  States  during  such  year  by  reason 
of  his  having  performed  personal  serv¬ 
ices  therein. 

(b)  Dividends  paid  by  related  corpo¬ 
ration.  The  rate  of  United  States  tax 
imposed  by  the  Internal  Revenue  Code  of 
1954  upon  dividends  derived  from  a  do¬ 
mestic  corporation  by  a  Finnish  corpo¬ 
ration  shall  not  exceed  5  percent  under 
the  proviso  of  Article  VI  (1)  of  the  con¬ 
vention  if: 

(1)  The  Finnish  corporation  controls, 
directly  or  indirectly,  at  the  time  the 
dividend  is  paid  95  percent  or  more  of  the 
entire  voting  power  in  the  corporation 
paying  the  dividend; 

(2)  Not  more  than  25  percent  of  the 
gross  income  of  the  paying  corporation 
for  the  three-year  period  immediately 
preceding  the  taxable  year  in  which  the 
dividend  is  paid  consists  of  dividends 
and  interest  (other  than  dividends  and 
interest  received  by  such  paying  corpo¬ 
ration  from  its  own  subsidiary  corpora¬ 
tions,  if  any) ; 

(3)  The  relationship  between  the  pay¬ 
ing  corporation  and  the  Finnish  corpora¬ 
tion  has  not  been  arranged  or  main¬ 
tained  primarily  with  the  intention  of  se¬ 
curing  the  reduced  rate  of  5  percent; 
and 

(4)  The  Finnish  corporation  at  no 
time  during  the  taxable  year  in  which 
such  dividends  are  derived  has  engaged 
in  trade  or  business  within  the  United 
States  through  a  permanent  establish¬ 
ment  situated  therein. 

(c)  Dividends  received  from  a  foreign 
corporation.  The  reduction  in  the  rate 
of  United  States  tax  granted  by  Article 
VI  (1)  of  the  convention  does  not  apply 
to  dividends  received  from  a  foreign  cor¬ 
poration  w'hich  are  treated  as  income 
from  sources  within  the  United  States 
under  the  provisions  of  section  861  (a) 
(2)  (B)  of  the  Internal  Revenue  Code 
of  1954.  However,  see  the  provisions  of 
§  511.115  for  the  exemption  from  United 
States  tax  applicable  to  dividends  paid 
by  a  Finnish  corporation. 

§511.109  Interest.  ,(a)  Interest  on 
bonds,  securities,  notes,  debentures,  or 


on  any  other  form  of  indebtedness,  which 
is  derived  from  sources  within  the  United 
States  by  a  nonresident  alien  individual 
who  is  a  resident  of  Finland,  or  by  a 
Finnish  corporation  or  other  entity,  shall 
not  be  included  in  gross  income  and  shall 
be  exempt  from  United  States  tax  under 
the  provisions  of  Article  VII  of  the  con¬ 
vention,  if  such  alien,  corporation,  or 
other  entity  at  no  time  during  the  tax¬ 
able  year  in  which  such  interest  is  de¬ 
rived  has  a  permanent  establishment  in 
the  United  States. 

(b)  Interest  on  obligations  of  the 
United  States  and  instrumentalities 
thereof,  and  on  mortgages  and  bonds 
secured'  by  real  property,  is  included 
among  the  items  to  which  this  section 
applies. 

§  511.110  Copyright  royalties,  (a) 
Royalties  for  Uie  right  to  use  copyrights 
or  in  respect  bf  the  right  to  produce  or 
reproduce  any  literary,  dramatic,  musi¬ 
cal,  or  artistic  work  which  are  derived 
from  sources  within  the  United  States 
by  a  nonresident  alien  individual  who  is 
a  resident  of  Finland,  or  by  a  Finnish 
corporation  or  other  entity,  shall  not  be 
included  in  gross  income  and  shall  be 
exempt  from  United  States  tax  under 
the  provisions  of  Article  VIII  of  the  con¬ 
vention  if  such  alien,  corporation,  or 
other  entity  at  no  time  during  the  tax-  ' 
able  year  in  which  such  royalties  are 
derived  has  engaged  in  trade  or  business 
within  the  United  States  through  a  per¬ 
manent  establishment  situated  therein. 

(b)  Rents  or  royalties  in  respect  to 
motion  picture  films  are  not  exempt  from 
United  States  tax  under  the  provisions 
of  Article  VIII  of  the  convention. 

§  511.111  Real  property  income  and 
natural  resource  royalties — (a)  General. 
(1)  Income  of  whatever  nature  derived 
by -a  nonresident  alien  who  is  a  resident 
of  Finland,  or  by  a  Finnish  corporation 
or  other  entity,  from  real  property  situ¬ 
ated  in  the  United  States  (including 
gains  derived  from  the  sale  or  exchange 
of  real  property  and  rentals  therefrom) 
and  royalties  in  respect  of  the  opera¬ 
tion  of  mines,  quarries,  or  other  natural 
resources  situated  in  the  United  States, 
is  not  exempt  from  United  States  tax 
by  the  convention.  Such  items  of  in¬ 
come  are  subject  to  taxation  under  the 
provisions  of  the  Internal  Revenue  Code 
of  1954  generally  applicable  to  the  taxa¬ 
tion  of  nonresident  alien  individuals  and 
foreign  corporations.  See  Article  IX  (1) 
of  the  convention. 

(2)  This  paragraph  does  not  apply  to 
interest  derived  from  mortgages  and 
bonds  secured  by  real  property.  See  par¬ 
agraph  (b)  of  §  511.109. 

(b)  Net  basis — (1)  General.  Notwith¬ 
standing  the  provisions  of  paragraph  (a) 
of  this  section,  a  nonresident  alien  who 
is  a  resident  of  Finland,  or  a  Finnish 
corporation  or  other  entity,  who  during 
the  taxable  year  derives  from  sources 
within  the  United  States  any  income  to 
which  such  paragraph  applies  may  elect 
for  such  taxable  year  to  be  subject  to 
United  States  tax  on  a  net  basis  as 
though  such  alien,  corporation,  or  other 
entity  were  engaged  in  trade  or  business 
in  the  United  States  during  such  year 
through  a  permanent  establishment  sit¬ 


uated  therein.  See  Article  IX  (2)  of  the 
convention. 

(2)  Manner  of  electing.  A  nonresi¬ 
dent  alien  individual  who  is  a  resident  of 
Finland  shall  signify  his  election  to  be 
subject  to  tax  on  such  a  basis  by  filing 
Form  1040B  clearly  marked  at  the  top  of 
the  first  page  thereof  as  follows:  “Return 
of  Resident  of  Finland  Electing  to  File 
on  a  Net  Basis  Pursuant  to  Article  IX 
of  Finnish  Income  Tax  Convention.”  A 
Finnish  corporation  shall  signify  its 
election  to  be  subject  to  tax  on  such  a 
basis  by  filing  Form  1120  clearly  marked 
at  the  top  of  the  first  page  thereof  as 
follows:  “Return  of  Finnish  Corporation 
Electing  to  File  on  a  Net  Basis  Pursuant 
to  Article  IX  of  Finnish  Income  Tax 
Convention.”  The  election  so  signified 
shall  be  irrevocable  for  the  taxable  year 
for  which  such  election  is  made.  All  in¬ 
come  from  sources  within  the  United 
States,  including  gains  from  the  sale  or 
exchange  of  capital  assets  or  of  other 
property,  shall  be  disclosed  on  the  re¬ 
turn  so  filed.  See  sections  871  and  882 
of  the  Internal  Revenue  Code  of  1954 
and  the  regulations  thereunder. 

§  511.112  Government  wages,  salaries, 
and  pensions — (a)  General.  Under 
Article  X  of  the  convention,  any  wage, 
salary,  or  similar  compensation,  or  any 
pension,  paid  either  directly,  or  from 
funds  or  institutions  created,  by  Finland 
or  by  the  political  subdivisions  or  com¬ 
munities  thereof,  to  any  alien  individual 
(whether  or  not  a  resident  of  the  United 
States)  or  to  any  individual  who 
occupies  the  dual  status  of  a  citizen  of 
the  United  States  and^  citizen  of  Fin¬ 
land  shall  not  be  included  in  gross  in¬ 
come  and  shall  be  exempt  from  United 
States  tax,  even  though  at  some  time 
during  the  taxable  year  such  individual 
has  engaged  in  trade  or  business  in  the 
United  States  through  a  permanent 
establishment  situated  therein.  Under 
Article  XV  (2)  of  the  convention  the 
exclusion  from  gross  income  and  exemp¬ 
tion  from  United  States  tax  provided  in 
this  section  shall  not  be  denied  despite 
the  provisions  of  Article  XV.  See 
§  511.118. 

(b)  Definition.  As  used  in  this  section, 
the  term  “pensions”  means  periodic  pay¬ 
ments  made  in  consideration  for  services 
rendered  or  by  way  of  compensation  for 
injuries  received.  The  term  “funds  or 
institutions”  shall  not  be  deemed  to  in¬ 
clude  a  corporation,  even  if  such  cor¬ 
poration  is  owned,  in  whole  or  in  part,  by 
the  government  of  Finland. 

(c)  Cross  reference.  For  the  taxation 
generally  of  compensation  of  alien  em¬ 
ployees  of  foreign  governments  and  the 
consequences  of  executing  and  filing  the 
waiver  provided  for  in  section  247  (b) 
of  the  Immigration  and  Nationality 
Act,  see  section  893  of  the  Internal 
Revenue  Code  of  1954  and  the  regula¬ 
tions  thereunder. 

§  511.113  Private  pensions  and  life 
annuities — (a)  General.  Private  pen¬ 
sions  and  life  annuities  derived  from 
sources  within  the  United  States  and 
paid  to  a  nonresident  alien  individual 
who  is  a  resident  of  Finland  shall  not 
be  included  in  gross  income  and  shall 
be  exempt  from  United  States  tax,  in 
accordance  with  Article  X  of  the  con- 
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vention,  even  though  at  some  time  dur¬ 
ing  the  taxable  year  such  individual  has 
engaged  in  trade  or  business  in  the 
United  States  through  a  permanent  es¬ 
tablishment  situated  therein. 

(b)  Definitions.  As  used  in  this  sec¬ 
tion,  the  term  “pensions”  means  periodic 
payments  made  in  consideration  for 
services  rendered  or  by  way  of  com¬ 
pensation  for  injuries  received;  and  the 
term  “life  annuities”  means  a  stated  sum 
payable  periodically  at  stated  times  dur¬ 
ing  life,  or  during  a  specified  number  of 
years,  under  an  obligation  to  make  the 
payments  in  return  for  adequate  and 
full  consideration  in  money  or  money’s 
worth. 

§  511.114  Compensation  for  labor  or 
personal  services — (a)  Exemption  from 
tax.  Under  Article  XI  of  the  conven¬ 
tion,  compensation  received  by  a  non¬ 
resident  alien  individual  who  is  a  resi¬ 
dent  of  Finland  for  labor  or  personal 
services,  including  the  practice  of  the 
liberal  and  artistic  professions,  per¬ 
formed  in  the  United  States  shall  not 
be  included  in  gross  income  and  shall 
be  exempt  from  United  States  tax  in 
either  of  the  following  situations: 

( 1 )  Finnish  employer.  Where  such  in¬ 
dividual  is  temporarily  present  in  the 
United  States  for  a  period  or  periods  not 
exceeding  in  the  aggregate  a  total  of  183 
days  during  a  taxable  year  beginning  on 
or  after  January  1, 1952,  any  compensa¬ 
tion  received  by  him  (irrespective  of 
when  received,  if  received  in  taxable 
years  beginning  on  or  after  January  1, 
1952)  for  such  labor  or  personal  serv¬ 
ices  performed  in  the  United  States  dur¬ 
ing  such  year  as  an  employee  of,  or  under 
contract  with,  a  nonresident  alien  who 
is  a  resident  of  Finland,  or  a  Finnish 
corporation  or  other  entity,  whether  or 
not  such  resident,  corporation,  or  other 
entity  is  engaged  in  trade  or  business 
within  the  United  States,  shall  not  be 
included  in  gross  income  and  shall  be 
exempt  from  United  States  tax. 

(2)  Other  employers.  Where  such  in¬ 
dividual  is  temporarily  present  in  the 
United  States  for  a  period  or  periods  not 
exceeding  in  the  aggregate  a  total  of 
183  days  during  a  taxable  year  begin¬ 
ning  on  or  after  January  1,  1952,  any 
compensation  received  by  him  (irrespec¬ 
tive  of  when  received,  if  received  in  tax¬ 
able  years  beginning  on  or  after  January 
1,  1952)  for  such  labor  or  personal  serv¬ 
ices  performed  in  the  United  States  dur¬ 
ing  such  year  shall  not  be  included  in 
gross  income  and  shall  be  exempt  from 
United  States  tax  if  such  compensation 
does  not  exceed  $10,000  in  the  aggregate. 
Thus,  if  a  nonresident  alien  individual 
who  is  a  resident  of  Finland  performs 
personal  services  in  the  United  States 
during  the  taxable  year  as  an  employee 
of  a  domestic  corporation  for  which  he 
receives  compensation  of  $15,000  in  the 
aggregate,  none  of  such  compensation 
shall  be  exempt  from  United  States  tax 
even  though  such  individual  is  present 
in  the  United  States  during  such  year 
for  a  period  or  periods  not  exceeding 
a  total  j)f  183  days,  since  the  aggregate 
compensation  received  is  in  excess  of 
$10,000. 

(b)  Definition.  For  the  purposes  of 
this  section,  the  term  “compensation  for 


labor  or  personal  services”  shall  include, 
but  shall  not  be  limited  to,  the  compen¬ 
sation,  profits,  emoluments  or  other  re- 
mimeration  of  public  entertainers,  such 
as  stage,  motion  picture,  television,  or 
radio  artists,  musicians,  and  athletes, 
for  the  allocation  or  segregation  as  be¬ 
tween  sources  within,  and  sources  with¬ 
out,  the  United  States  in  the  case  of 
compensation  for  labor  or  personal  serv¬ 
ices,  see  sections  861  through  864,  In¬ 
ternal  Revenue  Code  of  1954,  and  the 
regulations  thereimder. 

(c)  Exception.  The  provisions  of  this 
section  have  no  application  to  income 
to  which  Article  X  (1)  of  the  convention 
relates. 

§  511.115  Dividends  and  interest  paid 
by  a  Finnish  corporation — (a)  General — 
(1)  Dividends.  A  dividend  paid  by  a  for¬ 
eign  corporation  constitutes,  in  whole 
or  in  part,  income  from  sources  within 
the  United  States  and  is  subject  to  tax 
by  the  United  States  when  received  by  a 
nonresident  alien  individual  or  other 
foreign  corporation,  if  50  percent  or 
more  of  the  gross  income  of  the  paying 
corporation  for  the  statutory  period  was 
derived  from  sources  within  the  United 
States.  See  section  861  (a)  (2)  (B), 
section  872  (a) ,  and  section  882  (b) ,  In¬ 
ternal  Revenue  Code  of  1954  and  the 
regulations  thereunder. 

(2)  Interest.  Interest  on  bonds, 
notes,  and  other  interest-bearing  obli¬ 
gations  of  resident  foreign  corporations 
constitutes,  in  its  entirety,  income 
from  sources  within  the  United  States 
and  is  subject  to  tax  by  the  United 
States  when  received  by  a  nonresident 
alien  individual  or  other  foreign  corpo¬ 
ration,  if  20  percent  or  more  of  the  gross 
income  of  the  paying  corporation  for  the 
statutory  period  was  derived  from 
sources  within  the  United  States.  See 
section  861  (a)  (1)  (B) ,  section  872  (a), 
and  section  882  (b).  Internal  Revenue 
Code  of  1954  and  the  regulations  there¬ 
under. 

(b)  Exemption  from  United  States 
tax.  Notwithstanding  the  provisions  of- 
paragraph  (a)  of  this  section.  Article 

XII  (1)  of  the  convention  provides  that 
dividends  and  interest  paid  by  a  Finnish 
corporation  shall  not  be  included  hi 
gross  income  and  shall  be  exempt  from 
United  States  tax  except  where  the  re¬ 
cipient  is  a  citizen,  resident,  or  corpo¬ 
ration  or  other  entity  of  the  United 
States.  The  exemption  so  provided  shall 
apply  even  though  the  corporation  pay¬ 
ing  the  dividends  or  interest  is  a  resident 
foreign  corporation  at  the  time  of  pay¬ 
ment  and  without  regard  to  the  per¬ 
centage  of  its  gross  income  from  sources 
within  the  United  States. 

§  511.116  Visiting  professors  or  teach¬ 
ers — (a)  General.  Pursuant  to  Article 

XIII  of  the  convention,  a  professor  or 
teacher,  a  nonresident  alien  who  is  a  resi¬ 
dent  of  Finland,  who  temporarily  visits 
the  United  States  for  the  purpose  of 
teaching  for  a  period  not  exceeding  two 
years  at  any  university,  college,  school, 
or  other  educational  institution  situated 
within  the  United  States  shall,  for  a 
period  not  exceeding  two  years  from  the 
date  of  his  initial  arrival  in  the  United 
States,  be  exempt  from  United  States  tax 
with  respect  to  his  remuneration  earned 


In  taxable  years  beginning  on  or  after 
January  1, 1952,  for  such  teaching  during 
such  period. 

(b)  More  than  two  years.  The  exemp¬ 
tion  granted  by  Article  XIII  is  applicable 
to  remuneration  earned  during  such  part 
of  the  individual’s  visit  as  does  not  exceed 
two  years  from  the  date  of  arrival  even 
though  the  total  period  of  his  presence  in 
the  United  States  may  extend  beyond  two 
years,  provided  that  during  such  entire 
period  he  may  be  considered  to  be  tem¬ 
porarily  visiting  the  United  States  and 
that  the  requirements  of  paragraph  (a) 
of  this  section  are  otherwise  satisfied. 

(c)  Nonresidence  presumed.  An  in¬ 
dividual  who  otherwise  qualifies  for  the 
exemption  from  United  States  tax 
granted  by  Article  XIII  shall,  for  a  period 
of  not  more  than  two  years  immediately 
succeeding  the  date  of  his  arrival  within 
the  United  States  for  the  purpose  of  such 
teaching,  be  deemed  to  have  the  tax 
status  of  a  nonresident  alien  in  the  ab¬ 
sence  of  proof  of  his  intention  to  remain 
indefinitely  in  the  United  States.  See 
section  871  of  the  Internal  Revenue  Code 
of  1954  and  the  regulations  thereunder. 

§  511.117  Students  or  apprentices — 
(a)  General.  Under  Article  XIV  of  the 
convention,  a  student,  or  apprentice,  a 
nonresident  alien  who  is  a  resident  of 
Finland,  ’who  temporarily  visits  the 
United  States  exclusively  for  the  pur¬ 
poses  of  study  or  for  acquiring  business 
or  technical  experience  shall  not  include 
in  gross  income  and  shall  be  exempt 
from  United  States  tax  with  respect  to 
amounts  derived  by  him  in  taxable  years 
beginning  on  or  after  January  1,  1952, 
and  received  during  such  years  from 
without  the  United  States  as  remittances 
for  the  purpose  of  his  maintenance  or 
studies. 

(b)  Personal  services.  The  exemption 
granted  by  Article  XIV  of  the  conven¬ 
tion  does  not  apply  to  amounts  received 
as  compensation  for  labor  or  personal 
services. 

§  511.118  Credit  against  United  States 
tax  for  Finnish  tax — (a)  General — (1) 
Taxable  as  though  no  convention.  Not¬ 
withstanding  any  other  provision  of  the 
convention,  the  United  States,  in  de¬ 
termining  the  United  States  tax  of  a 
citizen  or  resident  of  the  United  States 
or  of  a  domestic  corporation,  may,  under 
Article  XV  (1)  (a)  of  the  convention, 
include  in  the  basis  upon  which  such  tax 
is  imposed  all  items  of  income  taxable 
under  the  revenue  laws  of  the  United 
States,  as  though  the  convention  had  not 
come  into  effect.  For  example,  despite 
the  exemption  from  United  States  tax 
granted  by  Article  VIII  of  the  convention 
with  respect  to  a  copyright  royalty  de¬ 
rived  from  sources  within  the  United 
States  by  a  resident  of  Finland,  such 
royalty  shall  be  included  in  gross  income 
and  is  subject  to  United  States  tax  when 
so  derived  by  a  resident  of  Finland  who 
is  a  citizen  of  the  United  States,  even 
though  such  resident  has  no  permanent 
establishment  in  the  United  States. 

(2)  Exception.  Notwithstanding  the 
provisions  of  subparagraph  (1)  of  this 
paragraph,  the  exclusion  from  gross  in¬ 
come  and  exemption  from  United  States 
tax  granted  by  Article  X  ( 1 )  of  the  con¬ 
vention  with  respect  to  wages,  salaries. 
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and  similar  compensation,  and  pensions, 
paid  by  Finland  or  any  political  subdi¬ 
visions  or  communities  thereof  shall  not 
be  denied.  See  Article  XV  (2)  of  the 
convention, 

(b)  Application  of  credit — (1)  Gen¬ 
eral.  For  the  purpose  of  mitigating 
double  taxation,- Article  XV  (1)  (a)  of 
the  convention  provides  that  a  citizen  of 
the  United  States,  a  citizen  of  Finland 
who  is  a  resident  of  the  United  States,  or 
a  domestic  corporation,  deriving  income 
from  sources  within  Finland  shall  be 
allowed  a  credit  against  the  United 
States  tax  for  the  amount  of  Finnish  tax 
paid  or  accrued  during  the  taxable  year. 
This  credit  shall  be  made  in  accordance 
with  the  provisions  of  section  131  of  the 
Internal  Revenue  Code  of  1939  as  in  effect 
on  Dec^ber  18,  1952,  but  subject  to  the 
provisions  of  Article  XXI  (2)  of  the 
convention. 

(2)  Similar  credit  requirement.  By 
virtue  of  the  provisions  of  Article  XV 
(1)  (b)  of  the  convention,  relating  to  the 
credit  against  Finnish  tax,  Finland  satis¬ 
fies  the  similar  credit  requirement  set 
forth  in  section  901  (b)  (3),  Internal 
Revenue  Code  of  1954,  in  the  case  of 
Finnish  citizens  residing  in  the  United 
States,  but  only  with  respect  to  taxes 
paid  to  Finland  and  not  with  respect  to 
taxes  paid  to  another  foreign  country. 
This  subparagraph  shall  not  be  con¬ 
strued,  however,  to  prevent  Finland  from 
otherwise  satisfying  the  similar  credit 
requirement,  in  accordance  with  section 
901  of  the  1954  Code  and  the  regulations 
thereunder,  with  respect  to  taxes  paid  to 
another  foreign  country.  Thus,  if  pur¬ 
suant  to  a  convention  between  Finland 
and  another  foreign  country,  Finland 
were  to  exempt  from  its  income  taxes  the 
income  received  from  sources  within 
such  other  foreign  country  by  a  United 
States  citizen  residing  in  Finland,  or 
were  to  allow  a  credit  against  its  income 
taxes  for  the  income  taxes  of  the  other 
foreign  country  on  such  income,  then 
Finland  would,  in  accordance  with  such 
regulations  under  section  901,  satisfy  the 
similar  credit  requirement  of  section  901 
(b)  (3)  with  respect  to  income  taxes  paid 
to  such  other  foreign  country  by  a  Fin¬ 
nish  citizen  residing  in  the  United  States. 

§  511.119  Exchange  of  information — 
(a)  General.  By  Articles  XVII,  XIX  and 
XXII  of  the  convention,  the  United 
States  and  Finland  adopt  the  principle 
of  exchange  of  such  information  as  is 
necessary  for  carrying  out  the  provisions 
of  the  convention,  preventing  fraud,  or 
for  the  administration  of  statutory  pro¬ 
visions  against  tax  avoidance  in  relation 
to  the  taxes  which  are  the  subject  of  the 
convention,  but  not  including  informa¬ 
tion  which  would  be  contrary  to  public 
policy  or  which  would  disclose  any  trade 
secret  or  trade  process.  The  informa¬ 
tion  and  correspondence  relative  to 
exchange  of  information  may  be  trans¬ 
mitted  directly  by  the  Commissioner  to 
the  Taxation  Department  of  the  Ministry 
of  Finance. 

(b)  Return  of  information  hy  with¬ 
holding  agents.  (1)  To  facilitate  com¬ 
pliance  with  Article  XVII  of  the  conven¬ 
tion,  every  United  States  withholding 
agent  shall  make  and  file  in  duplicate 
with  the  District  Director  of  Internal 


Revenue,  Baltimore  2,  Maryland,  an  In¬ 
formation  return  on  Form  1042  Supple¬ 
ment,  with  respect  to  persons  having 
addresses  in  Finland,  which  shall  be  filed 
for  the  calendar  year  1955  and  subse¬ 
quent  calendar  years.  This  return  shall 
be  filed  simultaneously  with  Form  1042. 

(2)  There  shall  be  reported  on  such 
Form  1042  Supplement  all  items  of  fixed 
or  determinable  annual  or  periodical  in¬ 
come  (and  amounts  described  in  section 
402  (a)  (2),  section  631  (b)  and  (c),and 
section  1235  of  the  Internal  Revenue 
Code  of  1954,  which  are  considered  to  be 
gains  from  the  sale  or  exchange  of  capi¬ 
tal  assets)  derived  from  sources  within 
the  United  States  and  paid  to  nonresi¬ 
dent  aliens  (including  nonresident  alien 
individuals,  fiduciaries,  and  partner¬ 
ships)  and  to  nonresident  foreign  cor¬ 
porations,  whose  addresses  at  the  time 
of  payment  were  in  Finland,  including 
such  items  of  income  upon  which,  in 
accordance  with  the  withholding  regu¬ 
lations  under  the  convention,  no  , with¬ 
holding  of  United  States  tax  is  required ; 
except  that  any  of  such  items  which 
constitute  interest  in  respect  of  which 
Form  1001-FIN  or  substitute  Form  1001- 
FIN  has  been  filed  in  duplicate  with  the 
withholding  agent  is  not  required  to  be 
reported  on  such  Form  1042  Supplement. 

(c)  Information  to  be  furnished  in 
ordinary  course.  In  compliance  with  the 
provisions  of  Article  XVII  of  the  conven¬ 
tion,  the  Commissioner  will  transmit  to 
the  Taxation  Department  of  the  Ministry 
of  Finance,  as  soon  as  practicable  after 
the  close  of  the  calendar  year  1955  and  of 
each  subsequent  calendar  year  during 
which  the  convention  is  in  effect,  the  fol¬ 
lowing  information  relating  to  such  pre¬ 
ceding  calendar  year: 

(1)  The  duplicate  copy  of  eaclv  avail¬ 
able  Form  1042  Supplement  filed  pursu¬ 
ant  to  paragraph  (b)  of  this  section;  and 

(2)  The  duplicate  copy  of  each  avail¬ 
able  ownership  certificate.  Form  1001- 
FIN,  and  substitute  Form  1001-FIN,  filed 
pursuant  to  the  withholding  regulations 
under  the  convention,  in  connection  with 
coupon  bond  interest. 

(d)  Information  in  specific  cases. 
Under  Jthe  provisions  and  limitations  of 
Articles  XVII  and  XIX  of  the  convention 
and  upon  request  of  the  Taxation  De¬ 
partment  of  the  Ministry  of  Finance,  the 
Commissioner  shall  furnish  to  the  Taxa¬ 
tion  Department  information  available 
to,  or  obtainable  by,  the  Commissioner 
relative  to  the  tax  liability  of  any  person 
under  the  revenue  laws  of  Finland  in  any 
case  in  which  such  information  is  neces¬ 
sary  for  carrying  out  the  provisions  of 
the  convention,  preventing  fraud,  or  ad¬ 
ministering  statutory  provisions  against 
tax  avoidance  in  relation  to  the  taxes 
which  are  the  subject  of  the  convention. 

§  511.120  Double  taxation  claims — 
(a)  General.  Under  Article  XX  of  the 
convention,  where  the  taxpayer  shows 
proof  that  the  action  of  the  revenue 
authorities  of  the  United  States  or  Fin¬ 
land  has  resulted  in  double  taxation  con¬ 
trary  to  the  provisions  of  the  convention, 
he  is  entitled  to  lodge  a  claim  with  the 
country  of  which  he  is  a  citizen;  or,  if 
he  is  not  a  citizen  of  either  country,  with 
the  country  of  which  he  is  a  resident;  or. 


if  the  taxpayer  is  a  corporation  or  other 
entity,  with  the  country  in  which  it  is 
created  or  organized.  The  article  pro¬ 
vides  that,  should  the  taxpayer’s  claim  be 
upheld,  the  competent  authority  of  the 
country  with  which  the  claim  is  lodged 
shall  undertake  to  come  to  an  agreement 
with  the  competent  authority  of  the  other 
country  with  a  view  to  equitable  avoid¬ 
ance  of  the  double  taxation  in  question. 

(b)  Manner  of  filing  claim.  Such  a 
claim  on  behalf  of  a  United  States  citizen, 
corporation,  or  other  entity,  or  on  behalf 
of  a  resident  of  the  United  States  who 
is  not  a  Finnish  citizen,  shall  be  filed  with 
the  Commissioner.  The  claim  shall  be 
set  up  in  the  form  of  a  letter  addressed 
to  “The  Commissioner  of  Internal  Reve¬ 
nue,  Washington  25,  D.  C.”  and  shall 
show  fully  all  facts  and  law  on  the  basis 
of  which  the  claimant  alleges  that  such 
double  taxation  has  resulted.  If  the 
Commissioner  determines  that  there  is 
an  appropriate  basis  for  the  claim  under 
the  convention,  he  shall  take  up  the 
matter  with  the  Taxation  Department 
of  the  Ministry  of  Finance  with  a  view  to 
arranging  an  agreement  of  the  character 
contemplated  by  Article  XX. 

§  511.121  Beneficiaries  of  an  estate 
or  trust — (a)  Qualified  beneficiary.  If 
he  otherwise  satisfies  the  requirements 
of  the  respective  articles  concerned,  a 
non-resident  alien  who  ^is  a  beneficiary 
of  an  estate  or  trust  shall  be  entitled  to 
the  exemption  from,  or  reduction  in  the 
rate  of.  United  States  tax  granted  by 
Articles  VI,  Vn,  VIII,  and  xn  of  the  con¬ 
vention  with  respect  to  dividends,  inter¬ 
est,  and  copsnright  royalties  and  other 
like  amounts,  to  the  extent  that  (1) 
any  amount  paid,  credited,  or  required 
to  be  distributed  by  such  estate  or  trust 
to  such  beneficiary  is  deemed  to  consist 
of  such  items  and  (2)  such  items  would, 
without  regard  to  the  convention,  be  in¬ 
cludible  in  his  gross  income. 

(b)  Amounts  otherwise  includible  in 
gross  income  of  beneficiary.  For  the  de¬ 
termination  of  amounts  which,  without 
regard  to  the  convention,  are  includible 
in  the  gross  income  of  the  beneficiary, 
see  subchapter  J  of  chapter  1  of  the 
Internal  Revenue  Code  of  1954,  and  the 
regulations  thereunder. 

§  511.122  Members  of  a  partner¬ 
ship — (a)  General.  Whether  an  indi¬ 
vidual,  corporation,  or  other  entity,  a 
member  of  a  partnership,  is  subject  to 
United  States  tax  upon  such  person’s  dis¬ 
tributive  share  of  the  income  of  the  part¬ 
nership  depends  upon  both  the  status  of 
the  partnership  and  the  status  of  the 
member. 

(b)  Citizen  partner.  A  citizen  or 
resident  of  the  United  States,  or  a  do¬ 
mestic  corporation,  is  subject  to  United 
States  tax  upon  such  person’s  distribu- 

,  tive  share  of  the  income  of  a  partnership 
as  though  the  convention  had  not  come 
into  effect,  but  subject  to  the  provisions 
of  §  511.118;  even  though  other  mem¬ 
bers,  by  reason  of  benefits  granted  by 
the  convention,  are  not  subject  to  United 
States  tax  upon  their  distributive  •share 
of  the  income. 

(c)  Noncitizen  partner.  In  any  case 
in  which  income  is  derived  from  sources 
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within  the  United  States  by  a  partner¬ 
ship,  any  member  of  such  partnership 
who  has  a  permanent  establishment  in 
the  United  States  or  who  is  either  (1)  a 
nonresident  alien  not  a  resident  of  Fin¬ 
land  or  (2)  a  foreign  coloration  or  other 
entity  which  is  not  Finpish  is  not  en¬ 
titled,  with  respect  to  such  member’s 
distributive  share  of  such  income,  to  any 
benefit  granted  by  the  convention  solely 
to  nonresident  aliens  residing  in  Finland, 
or  to  Finnish  corporations  or  other  enti¬ 
ties,  having  no  permanent  establishment 


in  the  United  States.  Conversely,  any 
member  of  a  partnership  who  individu¬ 
ally  complies  with  the  requirements  for 
obtaining  any  such  benefit  will  be  en¬ 
titled  thereto  with  respect  to  such  mem¬ 
ber’s  distributive  share  of  such  income. 
A  member  of  a  partnership  which  has  a 
permanent  establishment  in  the  United 
States  shall  likewise  be  considered  to 
have  a  permanent  establishment  in  the 
United  States. 

§  511.123  Withholding  regulations. 
For  regulations  pertaining  to  the  release 


or  refund  of  excess  tax  withheld,  and  to 
exemption  from,  or  reduction  in  the  rate 
of,  withholding  of  United  States  tax  at 
source,  in  the  case  of  dividends,  interest, 
copyright  royalties,  private  pensions,  and 
life  annuities  received  by  a  nonresident 
alien  who  is  a  resident  of  Finland,  or  by 
a  Finnish  corporation  or  other  entity,  see 
Treasury  Decision  6030,  approved  July 
10,  1953  (26  CFR  (1939)  7.700  through 
7.710). 

[P.  R.  Doc.  56-4120;  Piled.  May  24,  1950; 

8:49  a.  m.] 
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DEPARTMENT  OF  THE  TliEASURY 

Fiscal  Service,  Bureau  of  Accounts 

[Dept.  Clrc.  570,  Rev.  Apr.  20,  1943,  1956, 
Supp.  136] 

Glens  Falls  Indemnity  Co. 

TERBUNATION  OF  THE  AUTHORITY  TO 

QUALIFY  AS  SURETY  ON  FEDERAL  BONDS 

May  22, 1956. 

Notice  is  hereby  given  that  the  Certifi¬ 
cate  of  Authority  issued  by  the  Secretary 
of  the  Treasury  to  the  Glens  Falls  In¬ 
demnity  Company,  Glens  Falls,  New 
York,  under  the  provisions  of  the  Act  of 
Congress,  approved  July  30,  1947,  (6 
U.  S.  C.  6-13)  to  qualify  as  sole  surety  on 
recognizances,  stipulations,  bonds  and 
undertakings  permitted  or  required  by 
the  laws  of  the  United  States,  was  termi¬ 
nated  as  of  April  30,  1956,  by  request  of 
the  Glens  Falls  Indemnity  Company. 

The  Treasury  has  obtained  from  Glens 
Palls  Insurance  Company,  which  holds 
such  a  Certificate  of  Authority  from  the 
Secretary  of  the  Treasury,  an  indemni¬ 
fying  agreement  dated  April  24,  1956, 
whereby  the  Glens  Falls  Insurance  Com¬ 
pany  has  assumed  the  liability  for  any 
losses  and  claims  that  have  arisen  or  may 
arise  imder  or  in  connection  with  any 
bond,  undertaking  or  other  form  of  ob¬ 
ligation  entered  into  or  assumed  by  the 
Glens  Palls  Indemnity  Company  on  or 
before  April  30, 1956,  in  which  the  United 
States  of  America  has  or  may  have  an 
interest  direct  or  indirect. 

Further  details  with  respect  to  this 
agreement  may  be  obtained  from  the 
Treasury  Department,  Bureau  of  Ac¬ 
counts,  Surety  Bonds  Branch,  Washing¬ 
ton  25,  D.  C. 

[SEAL]  W.  Randolph  Burgess, 
Acting  Secretary  of  the  Treasury. 

[F.  R.  Doc.  56-4116;  Filed.  May  24,  1956; 
8:49  a.  m.] 


[Dept.  Clrc.  570,  Rev.  Apr.  20.  1943,  1956, 
Supp. 137] 

Iowa  Mutual  Insurance  Co. 

SURETY  companies  ACCEPTABLE  ON 
'  FEDERAL  BONDS 

May  22, 1956. 

A  Certificate  of  Authority  has  been  is¬ 
sued  by  the  Secretary  of  the  Treasury  to 
the  following  company  under  the  act  of 


Congress  approved  July  30,  1947,  6 
U.  S.  C.  secs.  6-13,  as  an  acceptable  surety 
on  Federal  bonds.  An  underwriting  lim¬ 
itation  of  $225,000.00  has  been  established 
for  the  company.  Further  details  as  to 
the  extent  and  localities  with  respect  to 
which  the  company  is  acceptable  as 
surety  on  Federal  bonds  will  appear  in 
the  next  issue  of  Treasury  Department 
Form  356,  copies  of  which,  when  issued, 
may  be  obtained  from  the  Treasury  De¬ 
partment,  Bureau  of  Accounts,  Surety 
Bonds  Branch,  Washington  25,  D.  C. 

Name  of  company,  location  of  principal 
executive  office  and  state  in  which  incorpo¬ 
rated:  Iowa;  Iowa  Mutual  Insurance  Com¬ 
pany,  DeWitt. 

[SEAL]  W.  Randolph  Burgess, 
Acting  Secretary  of  the  Treasury. 

[F.  R.  Doc.  56-4117;  Filed,  May  24.  1956; 

8:49  a.  m.] 


DEPARTMENT  OF  COMMERCE 

Bureau  of  Foreign  Commerce 

[Case  No.  211A] 

Zemanek  &  Co.,  Ltd.,  and  Franz  Gintz 
ORDER  denying  EXPORT  PRIVILEGES 

In  the  matter  of  Zemanek  &  Co., 
Ltd.,  Franz  Gintz,  Director,  46-47  Chan¬ 
cery  Lane,  London  W.  C.  2,  England, 
Respondents,  Case  No.  211  A. 

The  respondents,  Zemanek  &  Co.,  Ltd., 
and  Franz  Gintz,  hereinafter  referred 
to  as  respondents,  having  been  charged 
by  the  Director,  Investigation  Staff,  Bu¬ 
reau  of  Foreign  Commerce,  (a)  with 
having  participated  in  exportations  dur¬ 
ing  the  period  in  which  a  prior  denial 
order  was  in  effect,  (b)  with  having  made 
false  representations  in  connection  with 
the  obtaining  of  goods  to  be  exported 
from  the  United  States,  and  (c)  with 
having  shipped  such  goods  to  unauthor¬ 
ized  destinations,  failed  to  appear  in  this 
proceeding,  either  by  answer  or  demand 
for  hearing.  In  accordance  with  the 
practice,  this  case  was  referred  to  the 
Compliance  -Commissioner.  After  the 
evidence  was  submitted,  the  Compliance 
Commissioner  in  due  course  made  his 
report  and  recommendation,  which,  upon 
the  facts  as  hereinafter  found,  appears 
to  be  fair  and  just  and  is  therefore 
adopted. 

Now,  after  considering  the  entire  rec¬ 
ord  consisting  of  the  charges,  the  evi¬ 


dence  submitted  in  support  of  the  charges 
and  the  report  and  recommendation  of 
the  Compliance  Commissioner,  I  hereby 
make  the  following  findings  of  fact. 

1.  At  all  times  hereinafter  mentioned, 
Zemanek  &  Co.,  Ltd.,  was  a  firm  engaged 
in  the  export-import  business  in  London. 
England  and  Franz  Gintz  was  its  active' 
and  controlling  director,  the  latter  hav¬ 
ing  personally  performed  all  the  acts 
hereinafter  found  to  have  been  per¬ 
formed  in  the  name  of  Zemanek. 

2.  On  the  1st  day  of  September,  1953, 
Zemanek  had  been  denied,  pursuant  to 
an  order  duly  entered  and  published  in 
the  Federal  Register,  all  privileges  of 
participating,  directly  or  indirectly,  in 
any  manner  or  capacity,  in  the  exporta¬ 
tion  of  any  commodity  from  the  United 
States  to  any  foreign  destination,  for  a 
period  of  two  years  from  the  date  of 
that  order.  All  the  acts  hereinafter 
found  to  have  been  performed  by  Zem¬ 
anek  and  Gintz  were  performed  during 
the  effective  term  of  said  order  and  prior 
to  the  expiration  thereof. 

3.  On  or  about  the  21st  day  of  March, 
1955,  Zemanek  and  Gintz  ordered  from 
an  American  supplier  ten  tons  of  asbestos 
fiber  and  instructed  that  supplier  to  ex¬ 
port  the  said  asbestos  for  its  account. 
The  American  supplier  did  thereafter, 
on  or  about  the  15th  day  of  April,  1955, 
export  said  ten  tons  of  asbestos  for  the 
account  of  Zemanek. 

4.  On  or  prior  to  the  4th  day  of  July, 
1955,  Zemanek  and  Gintz  ordered  from 
the  same  American  supplier  515  metric 
tons  of  asbestos  and  directed  that  the 
said  asbestos  be  shipped  to  a  specified 
firm  in  Hamburg,  Germany;  Hamburg 
being  named  as  the  port  of  destination. 

5.  In  compliance  with  said  order,  the 
American  firm  did  thereafter,  on  or  about 
the  8th  day  of  July,  1955,  export  the  said 
asbestos  to  the  named  consignee  in  Ham¬ 
burg,  Germany,  and,  in  the  export  decla¬ 
ration  authenticated  in  connection  with 
such  exportation,  named  said  consignee 
as  the  purchaser  or  ultimate  consigned 
and  named  West  Germany  as  the  country 
of  ultimate  destination. 

6.  When  the  said  515  metric  tons  of 
asbestos  arrived  at  Hamburg,  the  same 
was  transshipped  by  Zemanek,  or  caused 
to  be  transshipped  by  it,  to  Czechoslo¬ 
vakia,  in  accordance  with  a  contract 
which  Zemanek  had  arranged  with  a 
Czechoslovakian  purchaser  prior  to  the 
time  that  Zemanek  had  arranged  for  its 
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purchase  of  the  asbestos  from  the  Ameri¬ 
can  supplier. 

And,  from  the  foregoing;  the  following 
are  my  conclusions: 

A.  That  Zemanek  and  Gintz  partici¬ 
pated  in  exportations  of  commodities 
from  the  United  States  to  a  foreign  desti¬ 
nation  during  the  time  when  the  said 
respondents  had  been  denied  export 
privileges  and  that  by  reason  thereof 
they  violated  the  terms  and  provisions  of 
the  order  denying  export  privileges  to 
them,  as  well  as  §  381.6  of  the  export 
control  regulations ; 

B.  That  Zemanek  and  Gintz  caused 
false  representations  to  be  made  and 
facts  to  be  concealed  from  the  Bureau  of 
Foreign  Commerce  by  representing 
falsely  to  their  American  supplier  the 
name  of  their  consignee  and  the  country 
of  destination  in  violation  of  §  381.5  of 
the  export  control  regulations ; 

C.  That  Zemanek  and  Gintz  diverted 
and  transshipped,  or  caused  to  be  di¬ 
verted  and  transshipped  a  commodity 
exported  from  the  United  States,  to  a 
party  and  destination  in  violation  of  and 
contrary  to  the  contents  of  an  export 
control  document  and  their  prior  repre¬ 
sentations  to  their  American  supplier  in 
violation  of  §§  371.4  and  381.6  of  the  ex¬ 
port  control  regulations. 

In  his  report  the  Compliance  Commis¬ 
sioner  said, 

The  earlier  denial  of  license  privileges  to 
Zemanek  and  Gintz  for  a  period  of  two  years 
apparently  has  had  no  corrective  influence 
on  these  respondents.  Not  only  did  they 
violate  in  two  instances  the  express  terms 
of  that  order  but  the  violation  in  one  of  the 
instances  involved  in  this  case  was  very  much 
like  the  previous  violation.  The  violation 
consisted  of  a  transshipment  to  a  Commu¬ 
nist  dominated  country.  Under  the  circum¬ 
stances,  it  is  my  recommendation  that 
Zemanek  and  Gintz  be  denied  export  privi¬ 
leges  so  long  as  export  controls  are  in  effect. 

Having  concluded  that  the  recom¬ 
mended  action  is  fair,  just,  and  necessary 
to  achieve  effective  enforcement  of  the 
law,  it  is  hereby  ordered: 

I.  Henceforth,  and  for  the  duration  of 
export  controls,  the  respondents,  Ze¬ 
manek  ti  Co.,  Ltd.  and  Franz  Gintz,  be, 
and  they  hereby  are  suspended  from  and 
denied  all  privileges  of  participating,  di¬ 
rectly  or  indirectly,  in  any  manner  or 
capacity,  in  an  exportation  of  any  com¬ 
modity  or  technical  data  from  the  United 
States  to  any  foreign  destination,  includ¬ 
ing  Canada,  whether  such  exportation 
has  heretofore  or  hereafter  been  com¬ 
pleted.  Without  limitation  of  the  gen¬ 
erality  of  the  foregoing  denial  of  export 
privileges,  participation  in  an  exporta¬ 
tion  is  deemed  to  include  and  prohibit 
participation  by  either  respondent,  di¬ 
rectly  or  indirectly,  in  any  manner  or 
capacity,  (a)  as  a  party  or  as  a  repre¬ 
sentative  of  a  party  to  any  validated  ex¬ 
port  license  application,  (b)  in  the 
obtaining  or  using  of  any  validated  or 
general  export  license  or  other  export, 
control  documents,  (c)  in  the  receiving, 
ordering,  buying,  selling,  using,  or  dis¬ 
posing  in  any  foreign  country  of  any 
commodities  in  whole  or  in  part  exported 
or  to  be  exported  from  the  United  States, 
and  (d)  in  storing,  financing,  forward¬ 
ing,  transporting,  or  other  servicing  of 
such  exports  from  the  United  States. 


n.  Such  denial  of  export  privileges 
shall  extend  not  only  to  the  respondents, 
but  also  to  any  person,  firm,  corporation, 
or  business  organization  with  which  they 
may  be  now  or  hereafter  related  by  own¬ 
ership,  control,  position  of  responsibility, 
or  other  connection  in  the  conduct  of 
trade  in  which  may  be  involved  exports 
from  the  United  States  or  services  con¬ 
nected  therewith. 

III.  No  person,  firm,  corporation,  part¬ 
nership,  or  other  business  organization, 
whether  in  the  United  States  or  elsewhere 
shall,  without  prior  disclosure  to,  and 
specific  authorization  from  the  Bureau 
of  Foreign  Commerce,  directly  or  indi¬ 
rectly,  in  any  manner  or  capacity,  (a) 
apply  for,  obtain,  or  use  any  license, 
shipper’s  export  declaration,  bill  of  lad¬ 
ing,  or  other  export  control  document 
relating  to  any  such  prohibited  activity, 
(b)  order,  receive,  buy,  use,  dispose  of, 
finance,  transport  or  forward,  any  com¬ 
modity  on  behalf  of  or  in  any  association 
with  the  respondents,  or  (c)  do  any  of 
the  foregoing  acts  with  respect  to  any 
commodity  or  exportation  in  which  the 
respondents  may  have  any  interest  of 
any  kind  or  nature,  direct  or  indirect. 

Dated:  May  21,  1956. 

John  C.  Borton,  ' 
Director, 

Office  of  Export  Supply. 

IP.  R.  Doc.  56-4102;  Piled,  May  24,  1956; 

8:46  a.  m.] 


[Case  No.  21  IB] 

Philip  Fisher 

ORDER  DISMISSING  CHARGES  OF  VIOLATION 
AND  VACATING  TEMPORARY  DENIAL  ORDER 

In  the  matter  of  Philip  Fisher,  63A 
Great  Russell  Street,  London  W.  C.  1, 
England,  Respondent,  Case  No.  21  IB. 

The  respondent,  Philip  Fisher,  having 
been  charged  with  having  violated  the 


Commodity  and  approximate 
quantity  available  (subject  to 
prior  sale) 


Flaxseed,  1955  crop,  as  available... 


Small  red  beans,  1955  crop,  as 
available. 


Great  Northern  beans,  1965  crop, 
as  available. 


Export  Control  Act  of  1949,  as  amended, 
and  the  regulation  promulgated  there¬ 
under,  and  said  respondent  having  been 
joined  with  Zemanek  &  Co.,  Ltd.  and 
Franz  Gintz  in  a  proceeding  arising  out 
of  said  violations,  and  the  respondent 
having  answered  the  charges  and  ap¬ 
peared  in  the  i^id  proceeding  which  was 
thereafter  duly  referred  to  the  Compli¬ 
ance  Commissioner,  who  has  heard  the 
evidence  and  made  his  report,  finding 
that  there  is  no  evidence  sufficient  to 
support  said  charges  and  that  the  re¬ 
spondent  has  resigned  his  offices  in 
Zemanek  &  Co.,  Ltd.:  It  is  hereby 
ordered : 

That  the  charges  of  violation  hereto¬ 
fore  made  against  the  respondent  Philip 
Fisher  in  a  charging  letter  dated  Decem¬ 
ber  30, 1955,  be,  and  the  same  hereby  are 
dismissed  and  the  order  temporarily 
denying  export  privileges  to  said  re¬ 
spondent,  Philip  Fisher  (20  F.  R.  7383, 
Federal  Register,  October  4,  1955),  be, 
and  the  same  hereby  is  vacated  as  to  him 
alone. 

Dated:  May  21,  1956. 

John  C.  Borton, 

Director, 

Office  of  Export  Supply. 

[F.  R.  Doc.  56-4103;  Piled,  May  24,  1956; 

8:46  a.  m.] 


DEPARTMENT  OF  AGRICULTURE 

Commodity  Credit  Corporation 

Sales  of  Certain  Coaimodities 

MAT  1956  MONTHLY  SALES  LIST  SUPPLEMENT 

The  price  listing  for  the  May  1956 
Monthly  Sales  List  is  supplemented  by 
adding  flaxseed,  effective  May  4,  and 
small  red  beans  and  great  northern 
beans,  effective  May  11,  as  set  forth  be¬ 
low,  pursuant  to  the  policy  of  Commodity 
C^redit  Corporation  issued  October  12, 
1954  (19F.R.  6669). 


Sales  price  or  method  of  sale 


Domestic  or  export,  unrestricted  use:  The  higher  of  (1)  the  domestic  market, 
price  as  determined  by  CCC,  or  (2)  105  percent  of  the  lO-SS-crop  price  support 
rate,  plus  au-rying  eliarges.  Available  Minneapolis,  Chicago,  and  Portland 
CSS  voinmorlity  ORiws. 

Domes!  ic:  $7.82  jht  KKI  [tounds,  Nebraska  points  of  production.  For  other  areas, 
adjust  by  the  19.55  support  price  differentials. 

Export:  CoiniMjl  itive  hid.  Quantities  and  bid  dates  will  be  aimounced  by  Pot  t- 
land  CSS  t'ommodity  OHiw. 

Domestic:  $7.7:i  per  100  poimds,  Nebraska  points  of  production.  For  otlier 
areas,  :uljust  by  the  1955  support  price  differentials. 

Export:  Coraprdittve  bid.  Quantities  and  bid  dates  will  be  announced  by 
Kansas  City  CSS  Commodity  Office. 


(Sec.  4,  62  Stat.  1070,  as  amended;  15  U.  S.  C.  714b.  Interpret  or  apply  sec.  407,  63  Stat. 
1055;  7  U.  S.  C.  1427,  sec.  208,  63  Stat.  901) 

Issued:  May  21, 1956. 

[seal]  Earl  M.  Hughes, 

Executive  Vice-President, 
Commodity  Credit  Corporation. 
[F.  R.  Doc.  56-4112;  Filed,  May  24,  1956;  8:48  a.  m.] 


Agricultural  Stabilization  and  Con- 
'  SERVATioN  County  Office  Managers 

delegation  of  authority  to  act 
AS  contracting  officers 

Pursuant  to  authority  vested  in  the 
Executive  Vice  President,  Commodity 


Credit  Corporation,  by  the  bylaws  of  the 
Corporation,  the  respective  chairmen,  or 
in  their  absence  the  acting  chairmen,  of 
the  Agricultural  Stabilization  and  Con¬ 
servation  County  Committees  in  the  cot¬ 
ton-producing  States,  or  if  so  designated 
by  such  Agricultural  Stabilization  and 
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Friday,  May  25,  1956 


Conservation  County  Committees,  the 
ASC  county  office  managers  are  hereby 
appointed  contracting  officers  of  Com¬ 
modity  Credit  Corporation,  with  author¬ 
ity  to  execute,  in  the  name  of  the 
Corporation,  contracts,  agreements,  or 
other  documents  relating  to  the  pur¬ 
chase,  transportation,  handling,  and 
storage  of  cottonseed  prior  to  the  deliv- 
eiT  of  such  cottonseed  to  an  oil  miller 
or  an  approved  storage  facility  under 
the  1956-Crop  Cottonseed  P\u*chase  Pro¬ 
gram  formulated  by  Commodity  Credit 
Corporation  and  Commodity  Stabiliza¬ 
tion  Service. 

The  foregoing  authority,  as  contracting 
officers  shall  be  exercised  in  accordance 
with  instructions  issued  by  the  appro¬ 
priate  Vice  President  of  Commodity 
Credit  Corporation,  which  shall  be  avail¬ 
able  for  public  inspection  in  the  files 
of  the  Agricultural  Stabilization  and 
Conservation  county  offices  in  the  re¬ 
spective  cotton-producing  States. 

Issued  this  18th  day  of  May  1956. 

[seal]  Walter  C.  Berger, 

Acting  Executive  Vice  President, 
Commodity  Credit  Corporation. 

[F.  R.  Doc.  56-4113;  Piled  May  24,  1956; 

8:48  a.  m.] 

DEPARTMENT  OF  DEFENSE 

Office  of  the  Secretary 

Secretary  of  the  Navy 

delegation  op  authority  with  respect 

TO  certification  of  special  purpose 

VESSELS 

The  following  delegation  of  authority 
is  promulgated  pursuant  to  the  authority 
vested  in  me  by  subsection  202  (f)  of 
the  National  Security  Act,  as  amended 
(63  Stat.  581;  5  U.  S.  C.  171a.  (f)),  and 
section  5  of  Reorganization  Plan  No.  6 
of  1953  (67  Stat.  638;  5  U.  S.  C.  133z- 
15) : 

1.  There  is  hereby  delegated  to  the 
Secretary  of  the  Navy  full  power  and 
authority  to  act  for  and  in  the  name 
of  the  Secretary  of  Defense,  and  to  ex¬ 
ercise  the  power  and  authority  of  the 
Secretary  of  Defense  upon  any  and  all 
matters  relating  to  the  certification  of 
special  purpose  vessels  to  be  essential 
to  national  defense,  on  which  the  Sec¬ 
retary  of  Defense  is  authorized  to  act 
pursuant  to  sections  3  (a)  and  (b)  of 
the  act  of  September  3,  1954  (68  Stat. 
1268  and  1269;  (46  U.  S.  C.  1273)). 

2.  All  certifications  of  special  purpose 
vessels  to  be  essential  to  national  de¬ 
fense  made  pursuant  to  this  delegation 
shall  be  deemed  to  have  been  made  by 
the  Secretary  of  Defense,  and  with  the 
full  power  and  authority  of  the  Secre¬ 
tary  of  Defense. 

3.  The  authority  delegated  herein  may 
be  redelegated  to  the  Under  Secretary 
or  any  Assistant  Secretary  of  the  Navy. 

4.  Any  such  certification  heretofore 
made  by  the  Secretary  the  Under  Sec¬ 
retary  or  any  Assistant  Secretary  of  the 
Navy  on  or  after  January  1,  1956,  is 
hereby  confirmed  and  ratified. 

C.  E.  Wilson, 
Secretary  of  Defense. 

[F.  R.  Doc.  56-4114;  FUed,  May  24,  1956; 

8:48  a.  m.] 


CIVIL  AERONAUTICS  BOARD 

[Docket  No.  7902] 

Capital  Gains  Proceeding 

NOTICE  OF  prehearing  CONFERENCE 

Notice  is  hereby  given  that  a  pre- 
hearing  conference  in  the  above -entitled 
investigation  (Sep  Order  No.  E-10171, 
instituting  proceedings)  is  assigned  to 
be  held  on  June  4,  1956,  at  10:00  a.  m., 
e.  d,  s.  t.,  in  Room  ^210,  Temporary 
Building  No.  5,  Sixteenth  Street  and 
Constitution  Avenue  NW.,  Washington, 
D.  C.,  before  Examiner  Paul  N.  Pfeiffer.’ 

Dated  at  Washington,  D.  C.,  May  21, 
1956.  ^ 

[SEAL]  Francis  W.  Brown, 

Chief  Examiner. 

[F.  R.  Doc.  56-4127;  Piled,  May  24.  1956; 

8:51  a.  m.] 


[Docket  No.  8007]  '  ^ 

Mackey  Airlines,.  Inc.,  and  Midet 
Aviation  Corp. 

NOTICE  OF  PREHEARING  CONFERENCE 

In  the  matter  of  the  application  of 
Mackey  Airlines,  Inc.  and  Midet  Avia¬ 
tion  Corporation  under  sections  408  and 
401  (i)  of  the  act  as  amended,  and  such 
other  sections  thereof  as  may  be  appli¬ 
cable,  for  approval  of  agreement  dated 
April  30,  1956. 

,  Notice  is  hereby  given  that  a  prehear¬ 
ing  conference  in  tJie  above-entitled 
matter  is  assigned  to  Oe  held  on  June  5, 
1956,  at  10:00  a.  m.,  e.  d.  s.  t.,  in  Room 
1512,  Temporary  Building  No.  4,  Seven¬ 
teenth  Street  and  Constitution  Avenue 
NW.,  Washington,  D.  C.,  before  Examiner 
Barron  Fredricks. 

Dated  at  Washington,  D.  C.,  May  22, 
1956. 

[SEAL]  Francis  W.  Brown, 

Chief  Examiner. 

[F.  R.  Doc.  56-4128;  Piled.  May  24.  1956; 

8:51  a.  m.] 

DEPARTMENT  OF  LABOR 

Wage  and  Hour  Division 

Learner  Employment  Certificates 

ISSUANCE  TO  l^RIOUS  INDUSTRIES 

Notice  is  hereby  given  that  pursuant, 
to  section  14  of  the  Fair  Labor  Standards 
Act  of  1938  (52  Stat.  1060,  as  amended; 
29  U.  S.  C.  201  et  seq.),  and  Part  522  of 
the  regulations  issued  thereunder  (29 
CFR  Part  522),  special  certificates  au- 
’thorizing  the  employment  of  learners  at 
hourly  wage  rates  lower  than  the  mini¬ 
mum  wage  rates  applicable  under  sec¬ 
tion  6  of  the  act  have  been  issued  to  the 
firms  listed  below.  The  employment  of 
learners  under  these  certificates  is  lim¬ 
ited  to  the  terms  and  conditions  therein 
contained  and  is  subject  to  the  provisions 
of  Part  522.  The  effective  and  expira¬ 
tion  dates,  occupations,  wage  rates,  num¬ 
ber  or  proportion  of  learners  and  learn¬ 
ing  periods  for  certificates  issued  under 
general  learner  regulations  (§§  522.1  to 
522.12)  are  as  indicated  below;  condi¬ 
tions  provided  in  certificates  issued  under 


special  industry  regulations  are  as  estab¬ 
lished  in  these  regulations. 

Apparel  Industry  Learner  Regulations 
(29  CFR  522.20  to  522.24,  as  amended 
March  1,  1956,  21  F.  R.  1349). 

The  following  learner  certificates  were 
issued  authorizing  the  employment  of  not 
more  than  10  percent  of  the  total  num¬ 
ber  of  factory  production  workers  as 
learners  for  normal  labor  turnover  pur¬ 
poses: 

Cowden  Manufactiu-ing  Co.,  109  Mackville 
Hill,  Springfield,  Ky.;  effective  5-1-56  to  4-30- 
57  (dungarees). 

Dart-Win  Trousers,  Inc.,  Gonzales,  La.;  ef¬ 
fective  4-25-56  to  4-24-57  (trousers). 

Hrisin  Shirt  Co.,  14-16  Rose  Street,  Ephrata, 
Pa.;  effective  4-27-56  to  4-26-67  (ladies’ 
blouses). 

The  Joanie  Jan  Co.,  Walnut  Ridge,  Ark.; 
effective  5-8-56  to  5-7-57  (frocks). 

La  Follette  Shirt  Co.,  Inc.,  125  First  Street. 
La  Follette,  Tenn.;  effective  5-7-56  to  5-6-57 
(shirts) . 

The  LeeWall  Sportswear  Co..  1372  West 
Sixth  Street,  Cleveland.  Ohio;  effective  4-30- 
56  to  4-29-57  (woman’s  apparel), 

Norris  Manufacturing  Co.,  Taylors,  S.  C.; 
effective  4-26-56  to  4-25-57. (sport  shirts). 

Pettibelle,  Inc.,  East  Liberty  Street  Ex¬ 
tended,  Sumter,  S.  C.;  effective  5-3-66  to 
5-2-57  (children’s  dresses). 

Pontotoc  Manufacturing  Co.,  New  Albany, 
Miss.;  effective  5-1-56  to  4-30-57  (work 
shirts) . 

Selro  Manxifacturing  Co.,  Rear  115  Race 
Street,  Cambridge,  Md.;  effective  4-25-56  to 
4-24-57  (women’s  apparel). 

Sunnyvale  of  Pennsylvania,  Inc.,  3  South 
Webster  Avenue,  Scranton,  Pa.;  effective  4- 
23-56  to  4-22-57  (dresses). 

Yorktowne  Manufactqflng  Co.,  Ephrata, 
Pa.;  effective  4-26-56  to  4-26-57  (women’s 
blouses). 

The  following  learner  certificates  were 
issued  for  normal  labor  turnover  pur¬ 
poses  and,  except  as  otherwise  indicated 
below,  a  maximum  of  10  learners  were 
authorized: 

Barad  Lingerie  Co.,  Salem,  Mo.;  effective 
4-25-56  to  4-24-57  (ladies’  underwear). 

Freeland  Dress  Co.,  Inc.,  721  Birkbeck 
Street.  Freeland,  Pa.;  effective  5-1-56  to 
4-30-57  (children’s  dresses). 

H  &  D  Manufacturing  Co.,  6100  Robertson 
Road,  Nashville,  Tenn.;  effective  4-23-56  to 
2-28-57;  9  learners  (ladies’  T  shirts,  etc.) 
(replacement  certificate). 

Johnson  Co.,  307  West  Second  Street, 
Marshfield.  Wis.;  effective  6-2-56  to  5-1-57; 
4  learners  (heavy  outerwear  and  parkas). 

Merrill  Sportswear  Co.,  Merrill,  Wis.;  ef¬ 
fective  5-2-56  to  5-1-57;  5  learners  (heavy 
outerwear) . 

Pearce  Woolen  Mills,  Inc.,  Spearing  Street, 
Howard,  Pa.;  effective  4-27-56  to  4-26-57 
(shirts) . 

Scott  &  Kvtrt  Manufacturing  Co.,  Roths- 
ville,  Lancaster  Co.,  Pa.;  effective  4-26-56  to 
4-25-57;  5  learners  (ladies’  blouses). 

Selinsgrove  Manufacturing  Co.,  Inc.,  106 
South  High  Street,  Selinsgrove,  Pa.;  effec¬ 
tive  4-26-56  to  4-25-57  (ladies’  pajamas). 

Style  Casuals,  Inc.,  350  Northeast  75th 
Street,  Miami,  Fla.;  effective  4-26-56  to 
4-25-57;  5  learners  (men’s  sportswear). 

Temple  Sportswear  Co.,  4434  Kutztown 
Road,  Temple,  Pa.;  effective  4-27-56  to 
4-26-57  (ladies’  blouses). 

Milton  &  Erma  Westgate,  Jud’s  Manufac¬ 
turing  Co.,  1114  Court  Street,  Honesdale,  Pa.; 
effective  6-2-56  to  5-1-57;  4  learners  (Ivies’ 
dresses). 

The  following  learner  certificates  were 
issued  for  plant  expansion  purposes. 
The  number  of  learners  authorized  is 
indicated : 
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Adel  Manufacturing  Oo.,  Fifth  Street, 
Adel.  Ga.;  effective  4-30-66  to  10-20-66;  70 
learners  (sport  shirts). 

Amsterdam  Sportswear,  Inc.,  2  Ann  Street. 
Amsterdam,  N.  Y.;  effective  6-5-66  to  11-4-66; 
25  learners  (dresses). 

The  Joanie  Jan  Co.,-  Walnut  Ridge,  Ark.; 
effective  4-27-56  to  10-26-56;  20  learners 
(frocks). 

Little  Guys  &  Dolls  Garment  Manufac¬ 
turing  Co.,  Mesick,  Mich.;  effective  4-30-56 
to  10-29-66;  20  learners  (children’s  outer¬ 
wear). 

Sunbeam  Sportswear,  Inc.,  Valley  View, 
Pa.;  effective  4-26-56  to  8-31-56;  20  learners 
(dresses)  (supplemental  certificate). 

c:Sgar  Industry  Learner  Regulations 
(29  CFR  522.80  to  522.85.  as  amended 
March  1, 1956,  21  F.  R.  629) . 

R.  G.  Sullivan,  Inc.,  114  West  Central 
Street,  Manchester,  N.  H.;  effective  4-25-56 
to  4-24-57;  10  percent  of  the  total  number 
of  factory  production  workers  lor  normal 
labor  tiunover  purposes. 

Glove  Industry  Learner  Regulations 
(29  C;FR  522.60  to  522.65,  as  amended 
March  1.  1956,  21  F.  R.  581). 

The  following  learner  certificates  were 
issued  for  noriftal  labor  turnover  pur¬ 
poses; 

Bumham-Bdina  Manufacturing  Co.,'Edina, 
Mo.;  effective  4-24-56  to  4-23-57;  6  learners 
(work  gloves). 

Indianapolis  Glove  Co.,  Inc.,  Glenwood, 
Ark.;  effective  5-11-56  to  6-10-67;  10  learners 
(work  gloves). 

Glen  Wild  Knitting  Co.,  Broadalbin,  N.  T.; 
effective  4-30-56  to  4-29-57;  5  learners  (knit 
gloves). 

Hosiery  Industry  Learner  Regulations 
(29  CFR  522.40  to  522.43.  as  amended 
March  1,  1956,  21  F.  R.  629). 

Elder  Hosiery  Mills,  Inc.,  South  Park  Ave¬ 
nue,  Burlington,  N.  C.;  effective  4-26-56  to 
4-25-57;  3  learners  for  normal  labor  turnover 
purposes. 

Independent  Telephone  Industry 
Learner  Regulations  (29  CFR  522.70  to 
522.74,  as  amended  March  1,  1956,  21 
F.  R.  581). 

Citizens  Telephone  Corporation,  Warren, 
Ind.;  effective  4-25-56  to  4-24-57. 

Knitted  Wear  Industry  Learner  Regu¬ 
lations  (29  CFR  522.30  to  522.35,  as 
amended  March  1,  1956,  21  F.  R.  581). 

Alpha  Mills  Corp.,  Margaretta  Street, 
Schuylkill  Haven,  Pa.;  effective  4-24-56  to 
4-23-57;  5  percent  of  factory  production 
workers  for  normal  labor  turnover  purposes 
(ladies’  knit  underwear,  etc.). 

Louis  Gallet  Knitting  Mills,  Inc.,  120  Dela¬ 
ware  Avenue,  Uniontown,  Pa.;  effective  5-1- 
56  to  4-30-57;  5  percent  of  factory  production 
workers  for  normal  labor  turnover  purposes 
(sweaters  and  cardigans) . 

P.  H.  Hanes  Knitting  Co.,  Galax  Plant, 
Galax,  Va.;  effective  4-25-56  to  10-24-56; 
150  learners  for  plant  expansion  purposes 
(knitted  outerwear) . 

P.  H.  Hanes  Knitting  Co.,  Sparta  Plant, 
Sparta,  N.  C.;  effective  4-30-56  to  10-22-56;  40 
learners  for  plant  expansion  purposes  ( men’s 
undershorts)  (replacement  certificate). 

Moyer  Knitting  Mills,  South  Race  Street, 
Richland,  Pa.;  effective  4-25-56  to  4-24-57; 
4  learners  for  normal  labor  turnover  pur¬ 
poses  (men’s/knltted  outerwear). 

Regulations  applicable  to  the  Employ¬ 
ment  of  Learners  (29  CFR  522.1  to  522.12, 


as  amended  February  28,  1955,  20  F.  R. 
645). 

The  following  learner  certificates  were 
issued  for  normal  labor  turnover  pur¬ 
poses  to  the  companies  listed  below 
manufacturing  miscellaneous  products. 
The  effective  and  expiration  dates, 
learner  rates,  occupations,  learning  pe¬ 
riods,  and  the  number  or  proportion  of 
learners  authorized  to  be  employed,  are 
asfollow’s: 

Carver  Manufacturing  Oo.,  Inc.;  North 
Jackson  Street,  Athens,  Tenn.;  effective 
4-30-56  to  10-29-56;  not  less  than  80  cents 
per  hour  for  the  first  320  horns  and  85 
cents  per  hour  for  the  remaining  160  hours 
of  the  480-hour  learning  period,  for  the 
occupation  of  upholsterers;  authorizing  the 
employment  of  3  learners  (upholstered  fur¬ 
niture). 

Littlestown  Manufacturing  Co.,  Bonnea- 
ville  Road,  Littlestown,  Pa.;  effective  4-30-56 
to  10-29-56;  not  less  than  85  cents  per  hovur 
for  the  first  280  hours  and  90  cents  per 
hour  for  the  remaining  200  hours  of  the 
480-hour  learning  period,  for  the  occupation 
of  sewing  machine  operator;  authorizing 
the  employment  of  five  percent  of  factory 
production  workers  (boys’  wash  suits). 

Magic  Snell  Tackle  Co.,  45  Niagara  Street, 
Canandaigua,  N.  Y.;  effective  4-24-56  to 
10-23-56;  not  less  than  80  cents  p>er  hour 
for  the  first  40  hours,  85  cents  per  hour  for 
the  next  80  hovirs,  90  cents  per  hoiu  for 
the  next  80  hows  and  95  cents  per  hour 
for  the  remaining  120  hours  of  the  author¬ 
ized  320-hour  learning  period,  for  the  occu¬ 
pations  of  winder  and  solderer;  authorizing 
the  employment  of  4  learners  (fishing 
tackle). 

The  following  special  learner  certifi¬ 
cate  was  issued  in  Puerto  Rico  to  the 
company  hereinafter  named.  The  effec¬ 
tive  and  expiration  dates,  learner  rates, 
occupations,  learning  periods,  and  the 
number  of  proportion  of  learners  author¬ 
ized  to  be  employed,  are  as  indicated: 

Puerto  Rico  Hosiery  Mills,  Inc.,  Areclbo, 
P.  R.;  effective  4-18-56  to  11-27-56;  not  less 
than  53  cents  per  hour  for  the  first  480  hours 
and  58  cents  per  hour  for  the  remaining  480 
hours  of  the  960-hour  learning  period,  for 
the  occupations  of  knitters  and  seamers;  au¬ 
thorizing  the  employment  of  12  learners  for 
-  normal  labor  turnover  purposes  (hosiery) 
(replacement  certificate). 

Each  certificate  has  been  issued  upon 
the  employer’s  representation  that  em¬ 
ployment  of  learners  at  subminimum 
rates  is  necessary  in  order  to  prevent 
curtailment  of  opportunities  for  employ¬ 
ment,  and  that  experienced  workers  for 
the  learner  occupations  are  not  avail¬ 
able.  The  certificates  may  be  cancelled 
in  the  manner  provided  in  the  regula¬ 
tions  and  as  indicated  in  the  certificates. 
Any  person  aggrieved  by  the  issuance  of 
any  of  these  certificates  may  seek  a  re¬ 
view  or  reconsideration  thereof  within 
fifteen  days  after  publication  of  this  no¬ 
tice  in  the  Federal  Register  pursuant  to 
the  provisions  of  Part  522. 

Signed  at  Washington,  D.  C.,  this  4th 
day  of  May  1956. 

Milton  Brooke, 

Authorized  Representative 

of  the  Administrator. 

[P.  R.  Doc.  56-4105;  Piled.  May  24,  1956; 

8:46  a.  m.) 


Learner  EtePLOYHENT  Certificates 

ISSUANCE  TO  VARIOUS  INDUSTRIES 

Notice  is  hereby  given  that  pursuant  to 
section  14  of  the  Fair  Labor  Standards 
Act  of  1938  (52  Stat.  1060,  as  amended;  29 
U.  S.  C.  201  et  seq.) ,  and  Part  522  of  the 
regulations  Issued  thereunder  (29  CFR 
Part  522),  special  certificates  authoriz¬ 
ing  the  employment  of  learners  at  hourly 
wage  rates  lower  than  the  minimum 
wage  rates  applicable  under  section  6  of 
the  act  have  been  issued  to  the  firms 
listed  below.  The  employment  of  learn¬ 
ers  under  these  certificates  is  limited  to 
the  terms  and  conditions  therein  con¬ 
tained  and  is  subject  to  the  provisions 
of  Part  522.  The  effective  and  expiration 
dates,  occupations,  wage  rates,  number 
or  proportion  of  learners  and  learnmg 
periods  for  certificates  issued  under  gen¬ 
eral  learner  regulations  (§§522.1  to 
522.12)  are  as  indicated  below;  condi¬ 
tions  provided  in  certificates  issued  un¬ 
der  special  industry  regulations  are  as 
established  in  these  regulations. 

Apparel  Industry  Learner  Regulations 
(29  CFR  522.20  to  522.24,  as  amended 
March  1,  1956,  21  F.  R.  1349). 

The  following  learner  certificates  were 
issued  authorizing  the  employment  of 
not  more  than  10  percent  of  the  total 
number  of  factory  production  workers  as 
learners  for  normal  labor  turnover 
purposes. 

Frackvllle  Pajamas,  Inc.,  Broad  Mountain 
Avenue  and  Oak  Streets,  Prackville,  Pa.; 
effective  5-28-56  to  5-27-57  (men’s  pajamas, 
flannel  shirts  etc.) . 

Charles  W.  Henson  Manufacturing  Co., 
Monroe,  Ga.;  effective  5-27-56  to  5-26-57 
(work  pants). 

Jantus  Manufacturing  CO.,  606  West  11th 
Avenue,  Gary,  Ind.;  effective  5-11-56  to 
5-10-57  (ladies’  outerwear). 

M.  L.  M.  Sportswear,  Inc.,  1401  South  16th 
Street,  Philadelphia,  Pa.;  effective  5-15-56 
to  5-14-57  (Jackets). 

Maiden  Form  Brassiere  Co.,  Inc.,  Main 
Street  and  Monticello  Avenue,  Clarksburg, 
W.  Va.;  effective  5-19-56  to  5-18-57  (bras¬ 
sieres)  . 

Maiden  Form  Brassiere  Co.,  Inc.,  2311 
Adams  Avenue,  Huntington,  W.  Va.;  effective 
5-19-56  to  5-18-57  (brassieres). 

Maiden  Form  Brassiere  Co.,  Inc.,  Route  No. 
1,  Princeton,  W.  Va.;  effective  5-19-56  to 
5-18-57  (brassieres). 

NuBone  Co.,  Inc.,  25th  and  Ash  Streets, 
Erie,  Pa.;  effective  5-14^56  to  5-13-57  (corsets 
and  infants  wear). 

Outerwear,  Inc.,  614  Wyoming  Avenue, 
Scranton,  Pa'll  effective  5-8-56  to  5-7-57 
(trousers). 

Phillips-Jones  Corp.,  Barnesboro,  Pa.;  ef¬ 
fective  5-20-56  to  5-19-57  (sport  shirts). 

Phillips-,fone8  Factory,  Pottsville,  Pa.; 
effective  5-20-56  to ,5-19-57  (dress  shirts). 

Plains  Manufacturing  Co.,  Inc.,  61  Hudson 
Road,  Plains,  Pa.;  effective  5-14-56  to  5-13-57 
(brassieres). 

Scranton  Pants  Manufacturing  Co.,  614 
Wyoming  Avenue,  Scranton,  Pa.;  effective 
5-23-56  to  5-22-5'7  (pants). 

Steward  Manufacturing  Co.,  Inc.,  63  Cen¬ 
tral  Avenue,  Ossining,  N.  Y.;  effective  5-9-56 
to  5-8-57  (dresses). 

The  following  learner  certificates  were 
issued  for  normal  labor  turnover  pur¬ 
poses,  except  as  otherwise  indicated: 

Coast  Fashions,  8468  State  Street.  South 
Gate,  Calif.;  effective  6-15-56  to  6-14-57;  5 
learners  (dresses). 
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Gunnin  Manufacturing  Co.,  Corner  Main 
and  Churcli  Streets,  Dawson,  Ga.;  effective 
5-27-56  to  5-26-57;  10  learners  (sport 

shirts). 

Harvey  Manufacturing  Co.,  203  Grant 
Street,  Dupont,  Pa.;  effective  5-14-56  to  5-13- 
67:  5  learners  (children’s  outerwear). 

Iron  King  Overall  Co.,  113  South  Hanover 
Street,  Baltimore,  Md.;  effective  5-15-56  to 
5-14-57;  5  learners  (overalls  and  dungarees). 

Meltex  Fabrics,  Inc.,  1408  East  Main  Street, 
Richmond,  Va.;  effective  5-14-56  to  5-13-57; 
10  learners  (lingerie). 

Mitchell  Garment  Co.,  Inc.,  119  West  Third 
Street,  Farmville,  Va.;  effective  5-16-56  to 
5-15-57;  5  learners  (children’s  dresses). 

Oneonta  Plains  Manufacturing  Co.,  Inc., 
Country  Club  Road,  Oneonta,  N.  Y.;  effec¬ 
tive  5-14-56  to  5-13-57;  10  learners  (ladies’ 
dresses) . 

Pinebrook  Manufacturing  Co.,  Inc.,  109 
Kingston  Street.,  Boston,  Mass.;  effective  5- 
11-56  to  5-10-57;  4  learners  (housecoats  and 
dusters) . 

J.  Rechtschaffer,  Inc.,  35  Lander  Street, 
Newburgh,  N.  Y.;  effective  5-14-56  to  5-13- 
57;  6  learners  (housedresses) . 

Rexmont  Mills.  Inc.,  Rexmont,  Pa.;  effec¬ 
tive  5-14-56  to  5-13-57;  5  learners  (chil¬ 
dren’s  lingerie). 

S  &  F  Sportswear  Co.,  197  Vrooman  Avenue. 
Amsterdam,  N.  Y.;  effective  5-14-56  to  5-13- 
57;  4  learners  (leat  sr  and  suede  Jackets). 

Sandye  Shirt  Corp.,  Portland,  Tenn.;  effec¬ 
tive  5-10-56  to  11-9-56;  40  learners  for  plant 
expansion  purposes  (sports  shirts). 

Summits  Sportswear  Co.,  44  West  Ludlow 
Street.  Summit  Hill,  Pa.;  effective  5-15-56  to 
5-14-57;  5  learners  (ladies’  blouses). 

Glove  Industry  Learner  Regulations 
(29  CFR  522.60  to  522.65,  as  amended 
March  1,  1956,  21  F.  R.  581). 

Rtegel  Textile  Corp.,  Greenville,  Ala.;  ef¬ 
fective  5-20-56  to  5-19-57;  10  percent  of  fac¬ 
tory  production  workers  engaged  in  the  au¬ 
thorized  learner  occupations  for  normal  labor 
turnover  purposes  (work  gloves). 

Hosiery  Industry  Learner  Regulations 
(29  CFR  522.40  to  522.43,  as  amended 
March  1,  1956,  21  F.  R.  629). 

Interwoven  Stocking  Co.,  Martinsburg, 
W.  Va.;  effective  5-14-56  to  5-13-57;  5  percent 
of  factory  production  workers  for  normal 
labor  turnover  purposes. 

J.  W.  Landenberger  &  Co.,  Elkton,  Md.; 
effective  5-14-56  to  11-13-56;  21  learners  for 
plant  expansion  purposes, 

Nolde  &  Horst  Cto.,  Hugh  Grey  Division, 
Concord,  N.  C.;  effective  5-14-56  to  11-13-56; 
40  learners  for  plant  expansion  purposes. 

Silver -Knit  Hosiery  Mills,  Inc.,  401:  South 
Hamilton  Street,  High  Point,  N.  C.;  effective 
5-10-56  to  5-9-57;  5  percent  of  factory  pro¬ 
duction  workers  for  normal  labor  turnover 
purposes. 

Knitted  Wear  Industry  Learner  Regu¬ 
lations  (29  CFR  522.30  to  522.35,  as 
amended  March  1,  1956,  21  F.  R.  581). 

Chic  Lingerie  Co.,  Inc.,  1126  Santee  Street, 
Los  Angeles,  Calif.;  effective  5-16-56  to 
3-7-57;  5  percent  of  factory  production  work¬ 
ers  for  normal  labor  turnover  purposes 
(women’s  knit  lingerie)  (replacement  cer¬ 
tificate). 

Herbert  Mills  Co.,  Inc.,  Marion,  S.  C.;  ef¬ 
fective  5-10-56  to  5-9-57;  5  percent  of  factory 
production  workers  for  normal  labor  turn¬ 
over  purposes  (sweaters) . 

Herbert  Mills  Co.,  Inc.,  Marion,  S.  C.;  ef¬ 
fective  5-10-56  to  11-9-56;  20  learners  for 
plant  expansion  purposes  (sweaters). 

Leola  Undergarment  Co.,  Inc.,  Leola,  Pa.; 
effective  5-14-56  to  5-13-57;  5  learners  for 
normal  labor  turnover  purposes  (ladles’  knit 
and  woven  lingerie). 
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Shoe  Industry  Learner  Regulations 
(29  CFR  522.50  to  522.55,  as  amended 
March  1,  1956,  21  F.  R.  1195). 

Cedar  Shoe  Co.,  Boscobel,  Wis.;  effective 
5-14-56  to  11-13-56;  30  learners  for  plant 
expansion  purposes. 

Regulations  Applicable  to  the  Employ¬ 
ment  of  Learners  (29  CFR  522.1  to  522.12, 
as  amended  February  28,  1955,  20  F.  R, 
645). 

Cornell-Dubilier  Electric  Corp.,  8  Grafton 
Street,  Worcester,  Mass.;  effective  5-7-56  to 
11-6-56;  not  less  than  81  cents  per  hour  for 
the  first  240  hours,  85  cents'^per  hour  for  the 
next  120  hours,  and  90  cents  per  hour  for 
the  remaining  120  hours  of  the  480-hour 
learning  period,  for  the  occupations  of  basic 
hand  and  machine  production  operations, 
authorizing  the  employment  of  ten  percent  of 
factory  production  workers  for  normal  labor 
turnover  purposes  (electrical  condensers). 

The  following  special  learner  certifi¬ 
cate  was  issued  in  Puerto  Rico  to  the 
company  hereinafter  named.  The  effec¬ 
tive  and  expiration  dates,  learner  rates, 
occupations,  learning  periods,  and  the 
number  or  proportion  of  learners  au¬ 
thorized  to  be  employed,  are  as  indi¬ 
cated: 

The  Bravada  Corp.,  Aracibo,  P.  R.;  effective 
4-30-56  to  8-8-56;  not  less  than  45  cents  per 
hour  for  the  first  240  hours  and  50  cents  per 
hour  for  the  remaining  240  hours  of  the  480- 
hour  learning  period,  for  the  occupation  of 
sewing  machine  operator;  not  less  than  45 
cents  per  hour  for  a  maximum  of  160  hours, 
for  the  occupation  of  final  inspector;  author¬ 
izing  the  employment  of  47  learners  for  plant 
expansion  purposes  (underwear)  (replace¬ 
ment  certificate) . 

Each  certificate  has  been  issued  upon 
the  employer’s  representation  that  em¬ 
ployment  of  learners  at  subminimum 
rates  is  necessary  in  order  to  prevent  cur¬ 
tailment  of  opportunities  for  employ¬ 
ment,  and  that  experienced  workers  for 
the  learner  occupations  are  not  available. 
The  certificates  may  be  canceled  in  the 
manner  provided  in  the  regulations  and 
as  indicated  in  the  certificates.  Any  per¬ 
son  aggrieved  by  the  issuance  of  any  of 
these  certificates  may  seek  a  review  or 
reconsideration  thereof  within  fifteen 
days  after  publication  of  this  notice  in 
the  Federal  Register  pursuant  to  the 
provisions  of  Part  522. 

Signed  at  Washington,  D,  C.,  this  16th 
day  of  May  1956. 

Milton  Brooke, 

Authorized  Representative 

of  the  Administrator. 

(F.  R.  Doc.  56-4106;  Filed.  May  24,  1956; 

8:47  a.  m.J 


DEPARTMENT  OF  JUSTICE 

Office  of  Alien  Property 

[Vesting  Order  SA-41] 

Branca  Romaneasca  S.  A. 

In  re:  debt  owing  to  Banca  Roman¬ 
easca  S.  A.;  F-57-101. 

Under  the  authority  of  Title  II  of  the 
International  Claims  Settlement  Act  of 
1949,  as  amended  (69  Stat.  562),  Execu¬ 
tive  Order  10644,  November  7,  1955  (20 
F.  R.  8363) .  Department  of  Justice  Order 
No.  106-55,  November  23,  1955  (20  F.  R. 


8993),  and  pursuant  to  law,  after  inves¬ 
tigation,  it  is  hereby  found  and  deter¬ 
mined: 

1.  'That  the  property  described  as  fol¬ 
lows:  That  certain  debt  or  other  obliga¬ 
tion  of  the  Belgium-American  Banking 
Corporation,  52  Wall  Street,  New  York 
5,  N.  Y.,  arising  out  of  an  account  en¬ 
titled,  “Banque  de  la  Republique  Popu- 
laire  Roumaine,”  maintained  at  the 
aforesaid  bank,  together  with  any  and 
all  rights  to  demand,  enforce  and  collect 
the  same, 

is  property  within  the  United  States 
which  was  blocked  in  accordance  with 
Executive  Order  8389,  as  amended,  and 
remained  blocked  on  August  9,  1955,  and 
which  is,  and  as  of  September  15,  1947, 
was,  owned  directly  or  indirectly  by 
Banca  Romaneasca  S.  A.,  Bucharest, 
Rumania,  a  national  of  Rumania  as  de¬ 
fined  in  said  Executive  Order  8389,  as 
amended. 

2.  That  the  property  described  herein 
is  not  owned  directly  by  a  natural  person. 
■  There  is  hereby  vested  in  the  Attorney 
General  of  the  United  States  the  prop¬ 
erty  described  above,  to  be  administered, 
sold,  or  otherwise  liquidated,  in  accord¬ 
ance  with  the  provisions  of  Title  II  of 
the  International  Claims  Settlement  Act 
of  1949,  as  amended. 

It  is  hereby  required  that  the  property 
described  above  be  paid,  conveyed,  trans¬ 
ferred,  assigned  and  delivered  to  or  for 
the  account  of  the  Attorney  General  of 
the  United  States  in  accordance  with  di¬ 
rections  and  instructions  issued  by  or  for 
the  Assistant  Attorney  General,  Director, 
Office  of  Alien  Property,  Department  of 
Justice. 

The  foregoing  requirement  and  any 
supplement  thereto  shall  be  deemed  in¬ 
structions  or  directions  issued  under 
Title  II  of  the  International  Claims  Set¬ 
tlement  Act  of  1949,  as  amended.  At¬ 
tention  is  directed  to  Section  205  of  said 
Title  II  (69  Stat.  562)  which  provides 
that: 

Any  payment,  conveyance, ‘transfer,  assign¬ 
ment,  or  delivery  of  property  made  to  the 
President  or  his  designee  pursuant  to  this 
title,  or  any  rule,  regulation,  instruction,  or 
direction  issued  under  this  title,  shall  to  the 
extent  thereof  be  a  full  acquittance  and  dis¬ 
charge  for  all  purposes  of  the  obligation  of 
the  person  making  the  same;  and  no  person 
shall  be  held  liable  in  any  court  for  or  in 
respect  of  any  such  payment,  conveyance, 
transfer,  assignment,  or  delivery  made  in 
good  faith  in  pursuance  of  and  in  reliance  on 
the  provisions  of  this  title,  or  of  any  rule, 
regulation,  instruction,  or  direction  Issued 
thereunder. 

Executed  at  Washington,  D.  C.,  on 
May  21,  1956. 

For  the  Attorney  General. 

[seal]  Dallas  S.  Townsend, 
Assistant  Attorney  General,  Di¬ 
rector,  Office  of  Alien  Prop¬ 
erty. 

[F.  R.  Doc.  56-4121;  Filed,  May  24,  1956; 

8:50  a.  m.] 


(Vesting  Order  SA-42] 

Banca  Romaneasca  S.  A. 

In  Re:  Debt  owing  to  Banca  Roman- 
easco  S.  A.,  F-57-101. 
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NOTICES 


Under  the  authority  of  Title  n  of  the 
International  Claims  Settlement  Act  of 
1949,  as  amended  (69  Stat.  562),  Execu¬ 
tive  Order  10644,  November  7,  1955  (20 
F.  R.  8363),  Department  of  Justice  Or¬ 
der  No.  106-55,  November  23,  1955  (20 
F.  R. ‘8993),  and  pursuant  to  law,  after 
investigation,  it  is  hereby  found  and 
determined : 

1.  That  the  property  described  as  fol¬ 
lows:  That  certain  debt  or  other  obliga¬ 
tion  of  The  Chase  Manhattan  Bank, 
18  Pine  Street,  New  York  15,  N.  Y.,  aris¬ 
ing  out  of  an  account  entitled,  “Banca 
Romaneasca,  Old  Account,  Bucharest, 
Rumania”,  maintained  at  the  aforesaid 
bank,  together  with  any  and  all  rights 
to  demand,  enforce  and  collect  the  same, 

is  property  within  the  United  States 
which  was  blocked  in  accordance  with 
Executive  Order  8389,  as  amended,  and 
remained  blocked  on  August  9,  1955,  and 
which  is,  and  as  of  September  15,  1947, 
was,  owned  directly  or  indirectly  by  the 
Banca  Romaneasca  S.  A.,  Bucharest, 
Rumania,  a  national  of  Rumania  as  de¬ 
fined  in  said  Executive  Order  8389,  as 
amended. 

2.  That  the  property  described  herein 
is  not  owned  directly  by  a  natural 
person. 

There  is  hereby  vested  in  the  Attorney 
General  of  the  United  States  the  prop¬ 
erty  described  above,  to  be  administered, 
sold,  or  otherwise  liquidated,  in  accord¬ 
ance  with  the  provisions  of  Title  II  of  the 
International  Claims  Settlement  Act  of 
1949,  as  amended. 

It  is  hereby  required  that  the  property 
described  above  be  paid,  conveyed,  trans¬ 
ferred,  assigned  and  delivered  to  or  for 
the  account  of  the  Attorney  General  of 
the  United  States  in  accordance  with 
directions  and  instructions  issued  by  or 
for  the  Assistant  Attorney  General,  Di¬ 
rector,  Office  of  Alien  Property,  Depart¬ 
ment  of  Justice. 

The  foregoing  requirement  and  any 
supplement  thereto  shall  be  deemed  in¬ 
structions  or  directions  issued  under 
Title  II  of  the  International  Claims  Set¬ 
tlement  Act  of  1949,  as  amended.  Atten¬ 
tion  is  directed  to  Section  205  of  said 
Title  II  (69  Stat.  562)  which  provides 
that: 

Any  payment,  conveyance,  transfer,  assign¬ 
ment,  or  delivery  of  property  made  to  the 
President  or  his  designee  pursuant  to  this 
title,  or  any  rule,  regulation.  Instruction,  or 
direction  issued  under  this  title,  shall  to  the 
extent  thereof  be  a  full  acquittance  and  dis¬ 
charge  for  all  purposes  of  the  obligation  of 
the  person  making  the  same;  and  no  person 
shall  be  held  liable  in  any  covurt  for  or  in 
respect  of  any  such  payment,  conveyance, 
transfer,  assignment,  or  delivery  made  in 
good  faith  in  pursuance  of  and  in  reliance 
on  the  provisions  of  this  title,  or  of  any  rule, 
regulation.  Instruction,  or  direction  issued 
thereunder. 

Executed  at  Washington,  D.  C.,  on 
May  21,  1956. 

For  the  Attorney  General. 

[seal]  Dallas  S.  Townsend, 

Assistant  Attorney  General,  Di¬ 
rector,  Office  of  Alien  Prop¬ 
erty. 

[F.  R.  Doc.  56-4122;  Piled,  May  24.  1956; 

8:50  a.  m.] 


[Vesting  Order  SA-43] 

Banca  Romaneasca  S.  A. 

In  re:  Debt  owing  to  Banca  Ro¬ 
maneasca  S.  A,;  F-57-101. 

Under  the  authority  of  Title  n  of  the 
International  Claims  Settlement  Act  of 
1949,  as  amended  (69  Stat.  562),  Execu¬ 
tive  Order  10644,  November  7,  1955  (20 
P.  R.  8363) ,  Department  of  Justice  Order 
No.  106-55,  November  23,  1955  (20  P.  R. 
8993) ,  and  pursuant  to  law,  after  investi¬ 
gation,  it  is  hereby  found  and  deter¬ 
mined  : 

1.  That  the  property  described  as  fol¬ 
lows:  That  certain  debt  or  other  obliga¬ 
tion  of  the  Guaranty  Trust  Company  of 
New  York,  140  Broadway,  New  York  15, 
N.  Y.,  arising  out  of  an  account  entitled, 
“Banca  Romaneasca  S.  A.,  in  Liquida¬ 
tion,  %  Banque  de  la  Republique  Popu- 
laire  Roumaine,  Banque  d’Etat,  Bucha¬ 
rest,  Roumania”,  maintained  at  the 
aforesaid  bank  together  with  any  and 
all  rights  to  demand,  enforce  and  collect 
the  same, 

is  property  within  the  United  States 
which  was  blocked  in  accordance  with 
Executive  Order  8389,  as  amended,  and 
remained  blocked  on  August  9,  1955,  and 
which  is,  and  as  of  September  15,  1947 
was,  owned  directly  or  indirectly  by 
the  Banca  Romaneasca  S.  A.,  Bucharest, 
Rumania,  a  national  of  Rumania  as  de¬ 
fined  in  said  Executive  Order  8389,  as 
amended. 

2.  That  the  property  described  herein 
is  not  owned  directly  by  a  natural  person. 

There  is  hereby  vested  in  the  Attorney 
General  of  the  United  States  the  prop¬ 
erty  described  above,  to  be  administered, 
sold,  or  otherwise  liquidated,  in  accord¬ 
ance  with  the  provisions  of  Title  II  of  the 
International  Claims  Settlement  Act  of 
1949,  as  amended. 

It  is  hereby  required  that  the  property 
described  above  be  paid,  conveyed,  trans¬ 
ferred,  assigned  and  delivered  to  or  for 
the  account  of  the  Attorney  General  of 
the  United  States  in  accordance  with 
directions  and  instructions  issued  by  or 
for  the  Assistant  Attorney  General,  Di¬ 
rector,  Office  of  Alien  Property,  Depart¬ 
ment  of  Justice. 

The  foregoing  requirement  and  any 
supplement,  thereto  shall  be  deemed  in¬ 
structions  or  directions  issued  under 
Title  II  of  the  International  Claims  Set¬ 
tlement  Act  of  1949,  as  amended.  Atten¬ 
tion  is  directed  to  Section  205  of  said 
Title  II  (69  Stat.  562)  which  provides 
that : 

Any  pa3nnent,  conveyance,  transfer,  assign¬ 
ment,  or  delivery  of  property  made  to  the 
President  or  his  designee  pursuant  to  this 
title,  or  any  rule,  regulation,  instruction,  or 
direction  issued  under  this  title,  shall  to  the 
extent  thereof  be  a  full  acquittance  and  dis¬ 
charge  for  all  purposes  of  the  obligation  of 
the  person  making  the  same;  and  no  person 
shall  be  held  liable  in  any  court  for  or  In 
respect  of  any  such  payment,  conveyance, 
transfer,  assignment,  or  delivery  made  in 
good  faith  in  pursuance  of  and  in  reliance 
on  the  provisions  of  this  title,  or  of  any  rule, 
regulation,  instruction,  or  direction  issued 
thereunder. 


Executed  at  Washington,  D.  C.,  on 
May  21,  1956. 

For  the  Attorney  General. 

[seal]  Dallas  S.  Townsend, 

Assistant  Attorney  General, 
Director,  Officer  of  Alien 
Property. 

[P.  R.  Doc.  56-4123;  Piled.  May  24,  1956; 
8:50  a.  m.] 


[Vesting  Order  SA-44] 

Banca  Romaneasca  S,  A. 

In  re:  Debt  owing  to  Banca  Roman¬ 
easca  S.  A.,  Cernauti  Branch;  F-57-101. 

Under  the  authority  of  Title  II  of  the 
International  Claims  Settlement  Act  of 
1949,  as  amended  (69  Stat.  562) ,  Execu¬ 
tive  Order  10644,  November  7,  1955  (20 
F.  R.  8363),  Department  of  Justice  Or¬ 
der  No.  106-55,  November  23,  1955  (20 
F.  R.  8993),  and  pursuant  to  law,  after 
investigation,  it  is  hereby  found  and 
determined : 

1.  That  the  property  described  as  fol¬ 
lows:  That  certain  debt  or  other  obliga¬ 
tion  of  the  Guaranty  Trust  Company 
of  New  York,  140  Broadway,  New  York 
15,  N.  Y.,  arising  out  of  an  account  en¬ 
titled,  “Banca '  Romaneasca,  S.  A.  In 
Liquidation,  (Cernauti),  c/o  Banque  de 
la  Republique  Populaire  Roumaine, 
Banque  D’Etat,  Bucharest,  Roumania,” 
maintained  at  the  aforesaid  bank,  to¬ 
gether  with  any  and  all  rights  to  demand, 
enforce  and  collect  the  same, 

is  property  within  the  United  States 
which  was  blocked  in  accordance  with 
Executive  Order  8389,  as  amended,  and 
remained  blocked  on  August  9,  1955,  and 
which  is,  and  as  of  September  15,  1947, 
was,  owned  directly  or  indirectly  by 
Banca  Romaneasca  S.  A.,  Cernauti, 
Rumania,  a  national  of  Rumania  as 
defined  in  said  Executive  Order  8389,  as 
amended. 

2.  That  the  property  described  herein 
is  not  owned  directly  by  a  natural 
person. 

There  is  hereby  vested  in  the  Attorney 
General  of  the  United  States  the  prop¬ 
erty  described  above,  to  be  administered, 
sold,  of  otherwise  liquidated,  in  accord¬ 
ance  with  the  provisions  of  Title  II  of  the 
International  Claims  Settlement  Act  of 
1949,  as  amended. 

It  is  hereby  required  that  the  property 
described  above  be  paid,  conveyed, 
transferred,  assigned  and  delivered  to  or 
for  the  account  of  the  Attorney  General 
of  the  United  States  in  accordance  with 
directions  and  instructions  issued  by  or 
for  the  Assistant  Attorney  General,  Di¬ 
rector,  Office  of  Alien  Property,  Depart¬ 
ment  of  Justice. 

The  foregoing  requirement  and  any 
supplement  thereto  shall  be  deemed  in¬ 
structions  or  directions  issued  under 
Title  II  of  the  International  Claims  Set¬ 
tlement  Act  of  1949,  as  amended.  At¬ 
tention  is  directed  to  section  205  of  said 
Title  II  (69  Stat.  562)  which  provides 
that: 

Any  payment,  conveyance,  transfer,  as¬ 
signment,  or  delivery  of  property  made  to 
the  President  or  his  designee  pursuant  to 
this  title,  or  any  rule,  regulation.  Instruc- 
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tion,  or  direction  Issued  under  this  title, 
shall  to  the  extent  thereof  be  a  full  acquit¬ 
tance  and  discharge  for  all  purposes  of  the 
obligation  of  the  person  making  the  same; 
and  no  person  shall  be  held  liable  in  any 
court  for  or  in  respect  of  any  such  payment, 
conveyance,  transfer,  assignment,  or  delivery 
made  in  good  faith  in  pursuance  of  and  in 
reliance  on  the  provisions  of  this  title,  or  of 
any  rule,  regulation,  instruction,  or  direction 
issued  thereunder. 

Executed  at  Washington,  D.  C.,  on 
May  21, 1956. 

For  the  Attorney  General, 

[SEAL]  Dallas  S.  Townsend, 

Assistaiit  Attorney  General,  Di¬ 
rector,  Office  of  Alien  Prop¬ 
erty. 

[F.  R.  Doc.  56-^124;  Filed,  May  24,  1956; 

8:50  a.  m.] 


[Vesting  Order  SA-45] 

Banca  Romaneasca  S,  a. 

In  re:  Debt  owing  to  Banca  Roman¬ 
easca  S.  A.;  P-57-101. 

Under  the  authority  of  Title  II  of  the 
International  Claims  Settlement  Act  of 
1949,  as  amended  (69  Stat.  562) ,  Execu¬ 
tive  Oi’der  10644,  November  7,  1955  (20 
F.  R.  8363),  Department  of  Justice  Order 
No.  106-55,  November  23,  1955  (20  F.  R. 
8993) ,  and  pursuant  to  law,  after  investi¬ 
gation,  it  is  hereby  found  and  deter¬ 
mined: 

1.  That  the  property  described  as  fol¬ 
lows:  That  certain  debt  or  other  obliga¬ 
tion  of  the  Irving  Trust  Company,  One 
Wall  Street,  New  York  15,  N.  Y.,  arising 
out  of  an  account  entitled,  “Banca 
Romaneasca  S.  A.  in  Liquidation,  % 
Banque  de  la  Republique  Populaire 
Roumanie,  Banque  d’Etat,  Foreign  De¬ 
partment,  Bucharest,  Roumania,”  main¬ 
tained  at  the  aforesaid  bank,  together 
with  any  and  all  rights  to  demand,  en¬ 
force  and  collect  the  same, 

is  property  within  the  United  States 
which  was  blocked  in  accordance  with 
Executive  Order  8389,  as  amended,  and 
remained  blocked  on  August  9,  1955,  and 
which  is,  and  as  of  September  15,  1947, 
was,  owned  directly  or  indirectly 
by  Banca  Romaneasca  S.  A.,  Bucha¬ 
rest,  Rumania,  a  national  of  Rumania  as 
defined  in  said  Executive  Order  8389,  as 
amended. 

2.  That  the  property  described  herein 
Is  not  owned  directly  by  a  natural  person. 

There  is  hereby  vested  in  the  Attorney 
General  of  the  United  States  the  property 
described  above,  to  be  administered,  sold, 
or  otherwise  liquidated,  in  accordance 
with  the  provisions  of  Title  II  of  the  In¬ 


ternational  Claims  Settlement  Act  of 
1949,  as  amended. 

It  is  hereby  required  that  the  property 
described  above  be  paid,  conveyed,  trans¬ 
ferred,  assigned  and  delivered  to  or  for 
the  account  of  the  Attorney  General  of 
the  United  States  in  accordance  with  di¬ 
rections  and  instructions  issued  by  or 
for  the  Assistant  Attorney  General,  Di¬ 
rector,  OfiBce  of  Alien  Property,  Depart¬ 
ment  of  Justice. 

The  foregoing  requirement  and  any 
supplement  thereto  shall  be  deemed  in¬ 
structions  or  directions  issued  under 
Title  II  of  the  International  Claims  Set¬ 
tlement  Act  of  1949,  as  amended.  Atten¬ 
tion  is  directed  to  Section  205  of  said 
Title  n  (69  Stat.  562)  which  provides 
that: 

Any  payment,  conveyance,  transfer,  as¬ 
signment,  or  delivery  of  property  made  to  the 
President  or  his  designee  pursuant  to  this 
title,  or  any  rule,  regulation,  instruction,  or 
direction  issued  under  this  title,  shall  to  the 
extent  thereof  be  a  full  acquittance  and  dis¬ 
charge  for  all  purposes  of  the  obligation  of 
the  person  making  the  same;  and  no  person 
shall  be  held  liable  in  any  court  for  or  in  re¬ 
spect  of  any  such  payment,  conveyance, 
transfer,  assignment,  or  delivery  made  in 
good  faith  in  pursuance  of  and  in  reliance  on 
the  provisions  of  this  title,  or  of  any  rule, 
regulation,  instruction,  or  direction  issued 
thereunder. 

Executed  at  Washington,  D.  C.,  on 
May  21, 1956. 

For  the  Attorney  General. 

[seal!  ■  Dallas  S.  Townsend, 
Assistant  Attorney  General.  Di¬ 
rector,  Office  of  Alien  Prop¬ 
erty. 

[F.  R.  Doc.  56-4125;  Piled.  May  24.  1956: 

8:50  a.m.] 


[Vesting  Order  SA-461 

Hubert  Sigmund  Stahl  und  Metallwaren 

In  re:  Debt  owing  to  Hubert  Sigmund 
Stahl  und  Metallwaren,  also  known  as 
Hubert  es  Sigmund  Acel  es  Femarugyar 
Kft.;  F-34-1651. 

Under  the  authority  of  Title  II  of  the 
International  Claims  Settlement  Act  of 
1949,  as  amended  (69  Stat.  562),  Execu¬ 
tive  Order  10644,  November  7,  1955  (20 
F.  R.  8363) ,  Department  of  Justice  Order 
No.  106-55,  November  23,  1955  (20  F.  R. 
8993) ,  and  pursuant  to  law,  after  investi¬ 
gation,  it  is  hereby  found  and  deter¬ 
mined: 

1.  That  the  property  described  as  fol¬ 
lows:  That  certain  debt  or  other  obliga¬ 
tion  of  the  Guaranty  Trust  Company  of 
New  York,  140  Broadway,  New  York  15, 
New  York,  arising  out  of  an  account  en¬ 


titled,  “Lombardbank  A.  G.,  a/c  Hubert 
Sigmund  Stahl  und  Metallwaren,  Buda¬ 
pest,  Hungary,  Zurich,  Switzerland,” 
maintained  at  the  aforesaid  bank,  to¬ 
gether  with  any  and  all  rights  to  de¬ 
mand,  enforce  and  collect  the  same, 

is  property  within  the  United  States 
which  was  blocked  in  accordance  with 
Executive  Order  8389,  as  amended,  and 
remained  blocked  on  August  9,  1955,  and 
which  is  and  as  of  September  15,  1947, 
was,  owned  directly  or  indirectly  by  Hu¬ 
bert  Sigmund  Stahl  und  Metallwaren, 
also  known  as  Hubert  es  Sigmund  Acel 
es  Femarugyar  Kft.,  Budapest,  Hungary, 
a  national  of  Hungary  as  defined  in  said 
Executive  Order  8389,  as  amended. 

2.  That  the  property  desciibed  herein 
is  not  owned  directly  by  a  natural  person. 

There  is  hereby  vested  in  the  Attorney 
General  of  the  United  States  the  property 
described  above,  to  be  administered, 
sold,  or  otherwise  liquidated,  in  accord¬ 
ance  with  the  provisions  of  Title  II  of  the 
International  Claims  Settlement  Act  of 
1949,  as  amended. 

It  is  hereby  required  that  the  property 
described  above  be  paid,  conveyed, 
transferred,  assigned  and  delivered  to  or 
for  the  account  of  the  Attorney  General 
of  the  United  States  in  accordance  with 
directions  and  instructions  issued  by  or 
for  the  Assistant  Attorney  General, 
Director,  Office  of  Alien  Property,  De¬ 
partment  of  Justice. 

The  foregoing  requirement  and  any 
supplement  thereto  shall  be  deemed  in¬ 
structions  or  directions  issued  under 
Title  II  of  the  International  Claims  Set¬ 
tlement  Act  of  1949,  as  amended.  At¬ 
tention  is  directed  to  section  205  of  said 
Title  II  (69  Stat.  562)  which  provides 
that: 

Any  payment,  conveyance,  transfer,  as¬ 
signment,  or  delivery  of  property  made  to 
the  President  or  his  designee  pursuant  to  this 
title,  or  any  rule,  regulation.  Instruction,  or 
direction  issued  under  this  title,  shall  to 
the  extent  thereof  be  a  full  acquittance  and 
discharge  for  all  purposes  of  the  obligation 
of  the  person  making  the  same;  and  no  per¬ 
son  shall  be  held  liable  in  any  court  for  or 
in  respect  of  any  such  payment,  conveyance, 
transfer,  assignment,  or  delivery  made  in 
good  faith  in  pursuance  of  and  in  reliance 
on  the  provisions  of  this  title,  or  of  any  rule, 
regulation,  instruction,  or  direction  Issued 
thereunder. 

Executed  at  Washington,  D.  C.,  on 
May  21,  1956. 

For  the  Attorney  General. 

[seal]  Dallas  S.  Townsend, 
Assistant  Attorney  General.  Di- 
~rector.  Office  of  Alien  Property. 

[P.  R.  Doc.  56-4126:  Filed,  May  24,  1956; 

8:50  a.  m.] 


